REPORTS OF CASES 


IN THE 


SUPREME COURT 


NEBRASKA. 
JANUARY AND SEPTEMBER TeRms, 1889, 


VOLUME XXVIT. 


rd 


D. A. OAMPBELL, 


OFFICIAL REPORTER, _ 


LINCOLN, NEB.: 
STATE JOURNAL CO., LAW PUBLISHERS. 
1890. 


A a I Ee | 
Entered according to set ot Congress in the office of the Librarian of Congress, 
A.D. 1890, 


By D. A. CAMPBELL, REPORTER oF THE SUPREME COURT, 
In behalf of the people of Nebraska, 


oa 


THE SUPREME COURT 


OF 


NEBRASKA, 
1890.* 


CHIEF JUSTICE, 
AMASA COBB. — 


JUDGES, 
SAMUEL MAXWELL, 
T. L. NORVAL. 


OFFICERS. 


ATTORNEY GENERAL, | 
WILLIAM LEESE. 


CLERK AND REPORTER, 
D. A. CAMPBELL, 


DEPUTY CLERK, 
W. B. ROSE. 


*QOn January 9, 1890, the court was reorganized, Chief Justice M. 
B. Reese retiring, Amasa Cobb succeeding him, and T. L. Norval 
taking the oath of office. The decisions reported in this volume were, 
rendered under the former organization of the court. 


(3) 


DISTRICT COURTS OF NEBRASKA. 


JUDGES. 


FIRST DISTRICT. 
JEFFERSON H. Broapy, . , 
THomas APPELGET, . : ‘ 


SECOND DISTRICT. 
SamMueL M. CHAPMAN, . . 
ALLEN W. FIELD, . ‘ : 


THIRD DISTRICT. 
ELEAZER WAKELEY, : : 


GEORGE W. Doane, . . 3 
MELVILLE R. HopEWELL, ~. . 
JosEPH R. CLARKSON, . F 

FOURTH DISTRICT. 
A. M. Post, . 


WILLIAM MARSHALL, . 


FIFTH DISTRICT. 
Wintiam H. Morris, . . 


SIXTH DISTRICT. 
JEROME H. Smirn, . ‘ ‘ 


SEVENTH DISTR. 


Isaac PowWERS gR., . . _ 


W. F. Norais, 


A. H. Caurcu, 


ICT. 


. e . . 


EIGHTH DISTRICT. 
WitiiamM GASLIN JR, . . . 


NINTH DISTRICT. 
Fayette B. Tirrany, : : 
T. O. C. Harrison, , : 


TENTH DISTRICT. 
Francis G. Hamer, : : 


. 


James E. CocoRran, 


ELEVENTH DISTRICT. 


° 


TWELFTH DISTRICT. 


Mossts P. Kiyxarp, . . A 


[4] 


Beatrice. 
Tecumseh, 


Plattsmouth. 
Lincoln. 


Omaha. 
Omaha. 
Tekamah. 
Omaha. 


Columbus, 
Fremont, 


Crete, 
Aurora. 


Norfolk, 
Ponca. 


Alma. 


Albion. 
Grand Island, 


Kearney. 
North Platte. 


McCook. 


O'Neill. 


pow gO 


STENOGRAPHIC REPORTERS. 


. Mux 
. WHEELER, 


. WAKELY, 


FIRST DISTRICT. 


. 


. 


. 


SECOND DISTRICT. 


THIRD DISTRICT. 


. VALENTINE, 
. M. Hopxiys, 
T Hos. P. WIzson, 


° 


FOURTH DISTRICT. 


Frank J. Nortu, 
E, R. Mockert, 


©. L. TREvIrt, 


Frank Tipton, 


Eveene Moore, 
GEORGE CoPELAND, 


EIGHTH DISTRICT. 
F. M, HaLrowE 1, 


E. B. HenpDERson, 
CHARLES W. PEARSALL, 


TENTH DISTRICT. 
JoHN W. BREWSTER, : 


E. A. Cary, 


A. D. Grszs, . 


A. L. Warrick, 


FIFTH DISTRICT. 
SIXTH DISTRICT. 


SEVENTH DISTRICT. 


TWELFTH DISTEICT. 


. 


. 


(5) 


. 


NINTH DISTRICT. 


. 


ELEVENTH DISTRICT. 


Pawnee City. 


Lincoln. 


Lincoln. 
Lincoln. 


Omaha. 
Omaha, 
Omaha. 
Omaha. 


Columbus. 
Fremont. 


Lincoln. 
Seward. 


West Point. 
Neligh. 


Kearney. 


Albion. 
Grand Island, 


Hastings. 
North Platte. 


McCook. 


Ainsworth. 


PRACTICING ATTORNEYS. 


ADMITTED SINCE THE PUBLICATION OF VoL. XXVL 


JouHN W. C. ABBOTT. 
PAUL ANDERSON. 
W. A. ANDERSON. 
Howarp H. BALDRIGR 
W. E. BavEr. 

W. Q. BELL. 

ADDIE M. BILLINGS. 
L. H. BLACKLEDGE. 
G. B. BLAKELY, 
CHARLES A. BURKE. 
A. J. BURNHAM. 

F. J. BusH. 

DANIEL B. CAREY. 
D. L. CARTAN. 
AUSTIN A. CASSIL. 
Wm. M. CLARE. 

J. W. Coun. 
RicHarp CuNNINGHAM, 
J. M. Curry. 

oO. P. Davis. 
Curtis L. Day. 
Gro. A. Day. 

D. DoNOVAN. 

8S. A. DRAVO. 

M. L. EasTERDAY. 
R. 8. ERvIN. 

W. F. Evans. 
JACOB FAWCETT. 

M. H. FLEMING. 
MATTHEW GERING. 
CHARLES P, HALLIGAN. 
N.V. HARLAN. 
Jno. C. HARTIGAN, 
C. E. HOLLAND. 

W. CO. Howie. 


MAYNARD P. Hourp. 
GusTAVE KROEGER. 
M. L. LEARNED. 


_ Victor LINLEY. 


C. H. MARTIN. 

J. VINCENT MORGAN. 
L. W. MorGan. 
AUSTIN H. MOULTON. 
WILLIAM O’BRIEN. 
E. C. PAGE. 

FRANK W. PENWARDEN, 
W. S. PoPpPpLETON. 
Jas. A. POWERS. 
Wm. PRICE. 

SAMUEL B. REED. 

Cc. L. RrcHarps. 

W. H. SAUNDERS. 
MANFORD SAVAGE, 
EpaGar H. Scorr. 

L. M. SHaw. 

N. J. SHECKELL. 

W. W. SLABAUGH. 
W. W. STOWELL. 
FRANK H. STrourT. 


RopERICK DHU SUTHERLAND. 


O. C. TARPENNING. 
Henry J. TAYLOR. 
Gro. H. THosras. 

A. H. WATERHOUSE, 
Francis L. WEAVER, 
EpGAR A. WEDGWooD, 
FRITZ WESTERMANN, 
B. B. WILLEY. 

FRED. E. Woops. 

A. Y. WRIGHT. 


[8] 


RULE OF COURT. . 


ADOPTED SINCE THE PUBLICATION OF Vou, XXVI. 


8a. ADVANCING CausEs on DockEt.— Cases brought 
to this court on error or appeal where important public 
interests are involved requiring an early decision, may, 
upon notice to the opposite party and a proper showing in 
writing under oath, be advanced on the docket. Such . 
cases, when brought too late to be placed on the calendar 
under rule 2, may, upon such notice and showing, be 
placed thereon in an advanced position. 


C7 


The syllabus in each case was prepared by the judge 
writing the opinion, in accordance with rule 20. 


A table of statutes and constitutional provisions cited, 
construed, etc, numerically arranged, will be found on 
pages 29-32. 


The cases in this volume, preceding page 269, were 
reported by the late Hon. Guy A. Brown. 
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ANNIE B, SEILER, APPELLEE, 


{FILED JUNE 13, 1889.] 


1. Homestead. Where a homestead was selected or severed from 


the separate property of the husband, and at the time of hia 
death he resided upon it with his family, the title thereto vested 
in his wife during her life, exempt from the payment of any debt. 
or liability existing against eitber the husband or wife at the 
time of the death of the husband, except such as were valid 
liens as against the husband at the time of his death. 


In such case neither the life estate vested in the wife, nor 
the remainder vested in the heirs of the decedent or wife, would 
be liable for the debts of either husband or wife existing at the 
time of the death of the husband; and this would be the case 
whether they occupied the property as a homestead or not, the 
exempt quality of the property not depending upon such occu- 
pancy. 
3 
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APPEAL from the district court of Madison county. 
Heard below before Powsnrs, J. 


Whaie & Mapes, and H. C. Brome, for appellant, cited: 
Dawley v. Ayers, 23 Cal., 108; Alston v. Ulman, 39 Tex., 
157; Finley v. Sly, 44 Ind., 269. 


Wigton & Whitham, for appellees, cited: Guthman v. 
Guthman, 18 Neb., 105-6; Johnson v. Gaylord; 41 Ia., 
362, 367; Bradshaw v. Hurst, 11 N. W. Rep., 672 [87 Ia., 
745]; Estate of Orr, 29 Cal., 101, 104; Estate of Busse, 35 
Id., 310; Schadt v. Heppe, 45 Id., 433; Graham v. Stewart, 
9 Pac. Rep. (Cal.), 556-9; Luke v. Page, 1 Atl. Rep., 113, 
115 [63 N. H., 318]. 


Reese, Cu. J. 


This was an application by the administrator of J. F. 
Woodruff to the district court, for license to sell real estate 
for the purpose of paying the debts against the estate of 
the owner at the time of his death. The facts, as stated 
by appellant in his brief, are substantially correct, and are 
as follows: 

On the 11th day of September, 1884, appellee became 
the wife of J. F. Woodruff. On October 1, Woodruff 
purchased the premises in controversy, to-wit, lots ten and 
eleven in block four, in the town of Norfolk Junction, in 
Madison county, and with his family moved upon and 
occupied the premises in controversy, and was so oceupy- 
ing at the’time of his death, which occurred October 24 of 
the same year. The property is worth about one thousand 
dollars. At the time of his death Woodruff owed Emma 
I. Furguson, the person from whom he, purchased the 
premises, $320, being an unpaid portion of the purchase 
price. This debt was evidenced by a promissory note 
signed by Woodruff and his wife, the appellee herein. On 


co 
or 
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the 8th day of Angust, 1885, appellant Durland was ap- 
pointed administrator of Woodruff’s estate by the county 
court of Madison county. The claim of Emma I. Fur- 
guson, evidenced by the note above mentioned, was duly 
filed and allowed against the estate. There being no perr 
sonal property or other real estate belonging to the estate 
in the hands of the administrator, from the proceeds of 
which said debt could be paid, on the 20th day of Septem- 
ber, 1887, Durland filed in the office of the clerk of the 
district court of Madison county a petition for license to 
sell the real estate in controversy, for the purpose of pay- 
ing the debts and the expenses of administration. Appel- 
lee, who was formerly the wife of Woodruff, answered on 
the 3d of November, 1887, claiming that said premises 
were occupied as a homestead at the time of Woodruff’s 
death, and that since his death she had obtained a convey- 
ance to herself of said property from the heirs at law of 
Woodruff, and asking that plaintiff’s petition be dismissed. 
Appellant’s reply, filed November 28, admitted the occu- 
pation by Woodruff and wife at the time of his death; 
but alleged a subsequent abandonment of the homestead 
by appellee; that appellee became after such abandonment 
a non-resident of the state of Nebraska, and is now a non-* 
resident thereof; that as to the averment in appellee’s an- 
swer, asserting a subsequent conveyance from the heirs at 
law of Wvodruff to appellee, appellant had no knowledge, 
but asserting that such conveyance, if made, was upon the 
express condition and consideration that appellee would 
pay the claim of Emma I. Furguson for the unpaid bal- 
ance of the purchase price of the premises in controversy ; 
and that the heirs at law of Woodruff are, and at all times 
have been, non-residents of Nebraska. In addition to the 
facts disclosed by the pleadings it is shown by the evi- 
dence that the debt for which appellant sought to sell these 
premises is for the purchase money, and the note is signed 
by the appellee. The heirs at law of Woodruff are, and at 
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all times have been, non-residents of Nebraska. Appellee, 
after the death of her husband, remained upon and oceu~ 
pied the premises in controversy until June 1, 1885, when 
she abandoned them, removing to the city of Norfolk, 
where she resided until December 9, 1885, when she re- 
moved to Clinton, Ohio, where she resided three months, 
and was there married to her present husband, Seiler, and 
then removed with her husband to Wichita, Kansas, where 
she has sinse continued to reside. On the 19th day of 
March, 1885, Mrs. Seiler conveyed these premises by war- 
ranty deed to G. W. Keel. Upon these facts the district 
court found for appellee, an! from the judgment of dis- 
missal the administrator appeals. 

It is claimed that the real estate should be held liable 
for the payment of the debts of the estate of the decedent, 
and that the judgment of the district court should be re- 
versed on the ground that the removal by appellee, subse- 
quent to the death of her husband, was a forfeiture of her 
title to the premises. That is, that she abandoned the 
homestead, and the homestead character was thereby lost. 
This calls for an interpretation of section 17 of chapter 36 
of the Comp. Stats., entitled Homesteads. The section 
under consideration is as follows: 

“Sec. 17. If the homestead was selected from the sep- 
arate property of either husband or wife, it vests, on the 
death of the person from whose property it was selected, 
in the survivor for life, and- afterwards in his or her heirs 
forever, subject to the power of the decedent to dispose of 
the same, except the life estate of the survivor, by will. 
In either case it is not subject to the payment of any debt 
or liability contracted by or existing against the husband 
and wife, or either of them, previous to or at the tine of 
the death of such husband or wife, except such as exists or 
has been created under the provisions of this chapter.” 

The conditions referred to as being such as would subject 


_ the homestead to sale are doubtless those mentioned in sec- 
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tion three of the act, and which are limited to mechanics’, 
laborers’, or vendors’ liens on the property. There being 
no vendors’ liens in this state, it is clear that the property 
in dispute does not come within the exceptions named in 
section three. It will be seen that by this section it is pro- 
vided that the homestead, upon the death of the person 
from whose property it was selected, vests in the survivor 
for life, and afterward in his or her heirs forever. There- 
is no limitation contained in the section which causes the 
title so vested to depend upon occupancy, nor is there any 
requirement that the property should retain its homestead 
character. During the life of the owner of the fee the 
exempt character of the property was made to depend upon 
its occupation as a homestead. But upon his or her death 
a new title is created which vests in the survivor for life 
unconditionally; and it is expressly provided that the 
property is not subject to the payment of any debts or lia- | 
bility contracted by or existing against the husband and 
wife, or either of them, previous to or at the time of such 
husband or. wife’s death, The propriety of this sweeping 
language in the enactment is not for us to consider; it is 
sufficient to know that it is there. It has been the uni- 
versal holding of this, as well as substantially all other 
courts in the union, that homestead laws, being remedial 
in their character, should receive a liberal construction; at 
least, that the language used by the legislature should not 
be restricted by judicial interpretation. (Tipton v. Martin, 
12 Pac. Rep., 245 [71 Cal., 325]; Johnson v. Gaylord, 41 
Ta., 362; Bradshaw v. Hurst,11 N. W. Rep., 672 [57 Ia., 
745]; Estate of Orr, 29 Cal., 101 ; Estate of Busse, 35 Id., 
310; Schadt v. Heppe, 45 Id., 433; Graham v. Stewart, 9 
Pac. Rep., 556 [68 Cal., 374]. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 
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Gior@E A. JOSLYN ET AL. V. CHARLES H. Kine. 


[FILED JuNE 13, 1889.]} 


Bailment: Nrericencr. A letter carrier in the city of O., re- 
ceived a registered letter directed to “F. E. B., St. Charles 
Hotel, Omaha, Nebraska.’’ He delivered the letter to the clerk 
of the hotel, who signed the return receipt, also the letter car- 
Tier’s hook; but before the letter was delivered to the person to 
whom it was addressed, and who was a guest at the hotel, it 
was lost. It contained $100 in money. The loss becoming 
known, the letter carrier was required by the post office depart- 
ment to pay to the person to whom the letter was addressed the 
sum of $100. In an action by the carrior against the person to 
whom he delivered the letter, it was held, that a liability ex- 
isted, and the judgment of the district court in favor of the 
letter carrier was affirmed. 


Error to the district court for Douglas county. Tried 
below before HopewE.t, J. 


A, N. Ferguson, for plaintiff in error, cited: 2 Thomp- 
son on Negligence, p. 1149; Omaha Horse Railway Co. 
v. Doolittle, 7 Neb., 481; Brooks v. R. Co., 25 Barb., 600. 


Estabrook & Irvine, and W. N. Williams, for defendant in 
error. 


Reese, Cu. J. 


This is a proceeding in error to the district court for 
Douglas county. The facts as shown by the pleadings and 
bill of exceptions may be briefly stated to be substantially 
as follows: 

George A. Joslyn was the proprietor of the St. Charles 
hotel, in the city of Omaha, and Fred A. Joslyn was his 
clerk in said hotel. Defendant in error was a letter carrier 
under the employment of the post office department of 
the United States, and in the course of his business re- 
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ceived for delivery a registered letter addressed to “ Frank 
E. Blackmar, St. Charles Hotel, Omaha, Nebraska.” He 
took the letter to the hotel, but the person to whom it was 
directed not being present, he delivered it to Fred A. Jos- 
lyn, the clerk of the hotel, taking his receipt therefor both 
upon the letter carrier’s book and upon the card for return 
to the sender of the letter. After accepting and receipting 
for the letter, F. A. Joslyn placed it in the letter box in. 
the office of the hotel. This was about noon in the day. 
A part of his duties being to act as night clerk in the hotel, 
he soon after retired to his room and went to sleep, and did 
not arise until about six o’clock of that evening, when it 
was discovered that the letter had been purloined from the 
letter box, in which he had placed it in the office, and could 
not be found. Under a regulation of the post office depart- 
ment, it was the duty of the carrier, defendant in error, to 
have delivered the letter only to the person to whom it was 
directed,.or upon his written order. Having failed to do 
this, he was held responsible to the person to whom the 
letter was directed ; and it being shown that the letter con- 
tained $100 in money, he was required to pay the same to 
Mr. Blackmar, which he did, and then brought suit against 
plaintiffs in error for the amount so paid out, charging them 
with negligence in failing to deliver it to the person to 
whom it was directed. The trial in the district court re- 
sulted in a finding and judgment in favor of defendant in 
error, and for the purpose of reversing this judgment 
plaintiffs in error bring the cause to this court by proceed- 
ings in error. 

The facts seem to be substantially conceded as herein 
above stated, the only question presented being whether or 
not plaintiffs in error were liable under these conditions. 
It is contended that this liability does not exist, for the. 
following reasons: 

“ First —Defendant in error was negligent himself, in de- 
livering the letter to Fred A. Joslyn for Blackmar and 
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taking his receipt therefor, instead of delivering it to the 
person to whom it was directed. 

“¢ Second —That plaintiffs in error are not liable, for the 
reason that it is not shown that defendant in error com- 
municated to Fred A. Joslyn, at the time that he delivered 
the letter to him and accepted his receipt, that it contained 
the remittance referred to, or that it was a valuable letter.” 

While it may be assumed that defendant in error was 
guilty of negligence in delivering the letter to plaintiffs in 
error, and that in so doing he became personally liable 
to the person to whom the letter was directed, yet we fail 
to see why this should relieve them from responsibility for 
their own negligence in the matter. In other words, the 
negligence of defendant in error, in delivering to plaintiffs 
a letter which should have been delivered to another per- 
son, canuot in any degree relieve them of the liability 
growing out of their own negligence. It is contended that 
as Fred A. Joslyn did not know that the letter contained 
a remittance, or was upon a matter of importance, and that 
he had never at any time before that received a registered 
letter, and did not know what it was, he should not be 
held liable. To this we cannot agree. The fact thata 
receipt was required both upon the carrier’s book and upon 
the card to be returned to the sender was sufficient to notify 
him that it was at least an unusual letter, and one which 
required special care. He seeks to avoid this by saying 
that he supposed that it was simply what is known as an 
“immediate delivery” letter, and not of much importance. 
This fact would not relieve him, for had_it been simply an 
immediate delivery letter, the fact of its being such would 
have been notice to him that it was of more than ordinary 
importance, and the same care would have been required. 
The receipt signed by F. A. Joslyn was introduced in evi- 
dence. It is the usual printed form in use by the post- 
office department, with the heading, “Registry return 
receipt,” and immediately above the signature “F. E. 
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Blackmar” placed there by him, are also the words “ re- 
ceived the above described registered letter” in large letters. 
This, in addition to his signature being required on the 
earrier’s book, was sufficient to charge him with notice that 
the letter receipted for was of more than ordinary impor- 
tance, and that special care was required. The bailment 
was voluntarily assumed upon his part, and care should 
have been proportionately increased. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Tue other Judges concur. 


J. S. Girrorp v. Jonn T. Favston. 
[FILED JUNE 13, 1889.] 

Verdict: Evipence. There is no question of law presented. The 
evidence, as shown by the bill of exceptions, is examined, and 
held, to sustain the verdict of the jury for $105.94. The verdict 
and judgment having been for $118, the judgment is reversed 


unless defendant in error remit therefrom the sum of $13.06. 


Error to the district court for Harlan county. Tried 
below before GASLIN, J. 


C. C. Flansburg, for plaintiff in error. 
J. G. Thompson, for defendant in error. 
REESE, Cu. J. 


This cause was originally instituted before a justice of 
the peace in Harlan county, After trial it was appealed 
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to the district court, where it was agreed that the irial in 
that court should be had upon the issues formed, or plead- 
ings filed, before the justice of the peace. By the bill of 
particulars it was alleged that there were one hundred and 
seventy-five dollars due from defendant in error to plaintiff 
in error for money had and received, and which had not 
been paid. The answer of plaintiff in error consisted, first, 
of a general denial, and second, a plea of settlement by which 
it was found that nine dollars and forty-four cents were due 
to defendant in error, which sum it was alleged had been ten- 
dered to him. It was conceded upon the trial that the ten- 
der had been made and had been kept good. A jury trial 
was had which resulted in a verdict in favor of defendant 
in error for the sum of one hundred and eighteen dol- 
lars, for which, after a motion for a new trial had been 
overruled, judgment was rendered. Defendant below, as 
plaintiff in error in this court, brings the cause for review 
upon proceedings in error. The only contention on the 
part of plaintiff in error is that the verdict of the jury was 
not sustained by sufficient evidence. The evidence upon 
which the case was submitted to the jury was conflicting, 
and it was doubtless as impossible for them to harmonize 
all the testimony as it would be for us to do so at the pres- 
ent time. Defendant in error testified in substance that he 
held a note for five hundred dollars which he proposed sell- 
ing to plaintiff in error, and which he did sell to him for 
four hundred and fifty dollars; that there was a sight 
draft of forty-five dollars and sixty-one cents to be paid 
by defendant in error, a note on defendant in error which 
at that time amounted to seventy-eight dollars, and that 
there was also deducted from the four hundred and fifty 
dollars another note of thirty-two dollars, a claim for 
twenty dollars, a note for thirty-two dollars and eighty- 
three cents, another note for twenty-two dollars and sixty- 
two cents, amounting in all to about two hundred and 
eighty-one dollars, leaving a balance due defendant in error 
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of about one hundred and sixty-eight dollars, for which he 
claimed judgment ; while upon the other hand it was con- 
tended by plaintiff in error that plaintiff and defendant 
had had a iull and complete settlement, and it had been as- 
certained that the amount due to defendant in error from 
plaintiff in error was nine dollars and forty-four cents, and 
no more, and for this amount a tender was made, 

Had the jury returned a verdict in favor of defendant 
in error for the one hundred and sixty-cight dollars claimed 
by him, we know of norule of law which would authorize 
a reversal of the judgment upon the ground that the verdict 
was not sustained by sufficient evidence; for as well as testi- 
fying to the matter himself positively, he was corroborated 
by some other facts and circumstances which were developed 
in the trial. It is claimed by defendant in error, and was 
so claimed upon the trial, that upon the note of ninety-one 
dollars, which he admitted there was due the sum of sev- 
enty-eight dollars, usurious interest had been charged by 
plaintiff in error, and the principal question was whether 
or not it had been actually paid by defendant in error ; 
and upon this point the court instructed the jury that if ~ 
they found that defendant in error had voluntarily actually 
paid this money—this usurious interest—it could not be re- 
covered back, But if it had not been paid, it could not be 
credited to plaintiff in error. Upon his cross-examination 
defendant in error testified that plaintiff in error “Tried to 
figure two per cent interest upon him, and at that rate the 
note would amount to about one hundred and thirty-one 
dollars.” In order to find in favor of defendant in error 
the jury must have adopted the theory of the case presented 
by him. But for the purpose of arriving at their verdict 
of one hundred and eighteen dollars, instead of one hun- 
dred and sixty-eight dollars, they must have found that 
the usurious interest was paid by him, and that he could 
not recover it back. If this was true, the whole amount 
with which defencant in error should have been charged 
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was three hundred and thirty-four dollars and six cents, 
instead of two hundred and eighty-one dollars and sixty 
cents, as testified to by him in his testimony. The three 
hundred and thirty-four dollars and six cents deducted from 
the four hundred and fifty dollars, the purchase price of 
the note, would leave a balance due defendant in error of 
one hundred and five dollars and ninety-four cents. It is 
quite probable that to this amount the jury added interest. 
But as there is no date given in the testimony from which 
to compute interest, and as there is no demand in the bill 
of particulars for interest, it is quite clear that interest 
could not be allowed, nor could it be computed, there being 
no data before the jury from which to make the com- 
putation. Assuming, as we must, that the jury found that 
the usurious interest had been paid by defendant in error 
and could not be recovered back, and that interest could not 
lawfully be computed upon the amount they found due, it 
is apparent that the verdict of the jury was excessive, and 
was for thirteen dollars and six cents more than it should 
have been. The judgment of the district court will there- 
fore be reversed, unless defendant in error, within thirty 
days from this date, files a remittitur from the judgment, of 
thirteen dollars and six cents. In case such remittitur is 
filed, judgment will be entered for one hundred and five 
dollars and ninety-four cents in favor of defendant in error. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 
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CHARLES 8, SCHROEDER ET AL. V. BAKER MAnvu- 
FACTURING COMPANY. 


[FILED JuNE 13, 1889.] 


Trial: EVIDENCE: PRESUMPTION. The cause was tried to the dis- 
trict court on conflicting evidence. All presumptions being in 
favor of the findings and judgment, and no reason being shown 
why the rule should not be applied to this case, the judgment 
is affirmed. 


Error to the district court for Platte county. Tried 
‘below before Post, J. 


ro) 


G. G. Bowman, for plaintiffs in error. 
Sullivan & Reeder, for defendant in error. 
Reese, Cu. J. 


This action was instituted in the district court of Platte 
county for the purpose of recovering the amount alleged 
to be due upon a promissory note made by plaintiffs in er- 
ror to defendant in error. An answer was filed by plaint- 
iffs in error in which the execution of the note was admitted, 
but it was alleged that the consideration of the note was 
an invoice of windmills and other machinery, and that the 
machinery so purchased was warranted to be properly 
made, and of sound material, suitable for the purpose for 
which they were manufactured; and that in case of failure 
to comply with the terms of the warranty, the defective 
part woull be replaced and the machinery which proved 
defective should be made to work to the satisfaction of the 
purchaser; and that defendant in error would reimburse 
plaintiff in error for all expenses which he might be to in 
making such repairs, ete. It was further alleged that at 
the time of the execution of the note it was agreed that it 
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was to be paid in guaranteed and indorsed notes, taken by 
plain.iff in error for the mills and other property for which 
the note upon which this suit is based was given; that ex- 
penses had been incurred to the extent and amount of five 
hundred and ten dollars and seventy cents, and that certain 
payments specifically set out had been made by the trans- 
fer of guaranteed notes to the amount of sixteen hundred 
and fifty-two dollars and fifty-six cents. An affirmative 
judgment for ten hundred and sixty dollars and forty-four 
cents was demanded, The reply was a general denial. 

A trial was had to the court without the intervention 
of the jury, which resulted in a general finding in favor 
of defendant in error upon all the issues in the case. A 
notion for a new trial was filed, which was overruled, when 
judgment was entered in- favor of defendant in error for 
the full amount sued for. The case is brought to this court 
by plaintiff in error, who was defendant in the district 
court, and is submitted without brief or argument upon 
either side. 

The grounds assigned in the motion for a new trial 
were, first, “The findings of the court are not sustained 
by sufficient evidence ;” second, “the findings of the court 
are contrary to law.” These assignments are again made 
in the petition in error, with the additional one that “the 
court erred in overruling the motion for a new trial.” We 
have carefully examined the bill of exceptions, and find a 
sharp conflict in the evidence submitted at the trial upon 
every issue presented in the case. No reason being pre- 
sented why the usual presumption in favor of the finding 
of the court and the regularity of the judgment do not 
exist in this case, the judgment cannot be molested, and 
must therefore be affirmed. 


JUDQ@MENT AFFIRMED. 


TuE other Judges concur. 
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Kare A. GrirFitH v. ALBERT C. SMITH. 
[FILED June 14, 1889.] 


Limitation of Actions: ADVERSE PussESsION. One who isin 
the adverse possession of land does not impair his right to rely 
upon tbe statute of limitations, by purchasing the land at a tax 
sale, and receiving and recording a tax deed therefor; nor does 
such purchase or recording, or both together, cause a break in 
the running of the statute of limitations. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Joseph H. Blair, for plaintiff in error, cited: Armstrong 
‘vy, Morrill, 14 Wall., 121, 145, 146; 3 Washburn on Real 
Property, 5th Ed., 148; Sedgwick & Wait on Trial of 
Title, 2d Ed., sec. 746; Wood on Limitations, p 577. 


Lake & Hamilton, appearing by special leave of the 
eourt, cited: Am. and Eng. Encye. of Law, vol. 1, p. 273; 
Parsons v. Viets, 98. W. Rep., 908. 


Coss, J. 


This was an action quia time in the district court of 
Douglas county by Albert C. Smith, plaintiff, against Kate 
A. Griffith, defendant. 

The petition alleges that the plaintiff is the owner in 
possession, and for more than ten years prior to the bring- 
ing of this suit had been in the actual, open, adverse, 
peaceable, and continued possession, of lot six in block nine- 
teen, in the city of Florence, in said county, and by reason 
thereof had acquired: title thereto. 

2. That the defendant claims some title, estate, or inter- 
est, in and to said lot, adverse to the plaintiff by reason 
of an instrument of record, purporting to convey the same 
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to her; but whatever interest she may have had by reason 
of such conveyance in and to said lot, is subject and infe- 
rior to the title of plaintiff, and casts a cloud thereon which 
should be removed; with prayer that the title to and pos- 
session of said lot may be quieted in him. 

‘The answer of the defendant sets up that her name is 
Katherine A. Griffith Boyd; that she is the identical person 
named as grantee in a certain deed of conveyance of lot 
six in block nineteen, in the city of Florence, in said 
county, from Henry J. Runnels, grantor, dated April 2,, 
1862, and recorded, and that she has been ever since that 
date the owner thereof. 

She admits that since about March 28, 1874, the plaint- 
iff and his immediate grantor, Mary Dunk, have been in. 
the continued possession of said lot, but denies that such: 
possession has been during all this time adverse to the de- 
fendant, for the reason that there has been an acknowledg- 
ment and recognition of defendant’s ownership by the 
plaintiff and his immediate grantor within ten years, and 
that since such acknowledgment and recognition, ten years 
prior to the commencement of this suit had not elapsed. 

3. That in or about the month of March, 1874, Mary 
Dunk, the immediate grantor of plaintiff, entered into 
possession of said lot, and was in possession on March 28, 
1874, when the same was sold for taxes. 

4, That from and after April 1, 1862, the date of Run- 
nels’s deed to defendant, and up to and including the year 
1872 (except 1865), all of the taxes against said lot became - 
delinquent and remained so on March 28, 1874, 

5. That on March 28, 1874, the county treasurer of 
said county pretended to sell said lot to Samuel Scott, at 
private sale, for the taxes of 1872 alone, and for no other 
year or years, and issued to Scott a treasurer’s certificate of 
sale; that Scott did not purchase said lot, nor was it sold 
for the then delinquent taxes of any year other than 1872, 
leaving the delinquent taxes for the years 1861, 1862, 1863, 
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1864, 1866, 1867, 1868, 1869, 1870 unpaid and omitted ; 
nor did Scott then or at any time pay the taxes for any of 
the last-named years. 

6. That afterward Scott assigned and delivered his cer- 
tificate of sale to Mary Dunk, then in possession of the lot, 
who, presented the certificate November 16, 1877, to the 
county treasurer, demanded and received a treasurer’s deed 
therefor, without paying any of the delinquent taxes for 
the years last mentioned; that afterward Mary Dunk, with- 
out other title than that of said pretended deed, executed 
and delivered to the plaintiff a deed for said lot; and the 
plaintiff had full knowledge of the facts stated. 

7. That the tax sale was illegal and void, because the lot 
was not sold for all the taxes then delinquent against it, 
and because none of the delinquent taxes, other than that 
of 1872, have ever been paid by Scott, Mary Dunk, or the 
plaintiff. 

8. That the tax deed is void, because at the time of the 
sale to Scott the county treasurer had not filed in the 
county clerk’s office any return of the sale of real property 
for taxes, at public sale, for the year in which the sale was 
made, nor for which such taxes were assessed and delinquent, 
as required by law, by reason of which he had no power or 
authority to sell said lot at private sale. 

9. That the tax deed is void, because it does not show 
that the lot was sold “at the court house door,” as required 
by law; nor does it show where the sale was made. 

10. That the tax deed is void, because the county treas- 
urer failed to attest the same with his official seal, and the 
seal of the treasurer was not affixed to it. 

11. That the plaintiff’s immediate grantor, Mary Dunk, 
by her purchase of the tax certificate from Scott, and by 
accepting the tax deed from the county treasurer on No- 
vember 16, 1877, acknowledged, confcssed, and recognized 
the title and ownership and the right of possession of de- 
fendant to said lot, or of some one other than herself, and 
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that her possession, prior thereto, and up to that time, was 
inferior and subject to the ownership of defendant, or such 
other person. 

12. That ten years had not elapsed between the date of 
the tax deed and the commencement of this suit; and denies 
that the plaintiff for more than ten years prior to the com- 
mencement had been in the actual, open, adverse, peaceable, 
and continued possession of the lot; and denies that the 
plaintiff and his immediate grantor have been in any pos- 
session except as shown herein. 

18. That defendant has at all times been ready and will- 
ing to repay plaintiff all sums of money he has at any 
time paid for taxes assessed against said lot that are due 
and coming to him, with interest, and now tenders the 
same, and will perform any other order of the court herein, 
in reference thereto; with prayer that the pretended treas- 
urer’s deed, and the deed of Mary Dunk to the plaintiff, 
be declared void and canceled, and that the petition be dis- 
missed, and-for general relief, ete. 

The plaintiff interposed a general demurrer to the answer, 
which was sustained; and the defendant not electing to 
amend or to further answer, there was a finding and final 
decree for the plaintiff. The cause is brought to this court 
on error by the defendant. 

The point on which the plaintiff in error relies, and 
which is presented in an able and exhaustive brief, and was 
most forcibly argued at the bar, is that the plaintiff’s grantor, 
Mary Dunk, in purchasing a tax certificate of sale of the 
lot from Samuel Scott, which he had bought from the 
county treasurer, and taking out a tax deed on such certifi- 
cate, thereby abandoned her possession of the lot, and 
acknowledged the superiority of the title of the original 
and former owner. 

The principal case relied upon by counsel is that of 
Armstrong v. Morrill, 14 Wall., 121-146. This cause came 
to the supreme court of the United States from the United 
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States district court of West Virginia, involving the title 
to 1,500 acres of land in that state. The case, in premises 
and conclusion, is tedious and involved. The opinion of 
a majority of the court, by Justice Clifford, does, I think, 
upon the face of the authority, sustain the argument of the 
counsel for the plaintiff in error in the case at bar; but I 
hold it altogether inapplicable here, for the reason of the 
wide difference between the system and theory of land taxa- 
tion which existed in Virginia at the beginning of the 
century, and that of this state. 

In the first place, it should be borne in mind that by the 
Virginia law the public domain of that state was the 
original and ultimate property of the state, never having 
been under the control of the United States. It was the 
theory of taxation of that state, at least applied to the 
unsettled land west of the mountains, that upon non-pay- 
ment of taxes for a period of years the title became forfeited 
by the claimant, or grantee of the state, and reverted to 
the state without process of law or any action of the state. 
Such were the provisions of an act of the legislature of that 
state, passed February 27, 1835, as construed by the court 
of appeals in the case of Staats v. Board, 10 Grattan, 400, 
cited in a note to the opinion considered. In that case, 
under the provisions of the act of Virginia referred to, the 
land involved in the controversy became absolutely forfeited 
to the state for the non-payment of taxes. Before forfeit- 
ure, it appears that certain of the defendants had taken 
adverse possession of small portions of the land, and were 
in possession at the time and during the continuance of the 
forfeiture to the state. Afterward the original owners, or 
their grantees, applied to the legislature and obtained an 
act allowing them to redeem the whole or any part of lands 
forfeited by entering them on the books of the commis- 
sioners of revenue to be assessed with all the taxes due 
thereon, and paying the same into the state treasury on the 
1st of June of the ensuing year, with six per cent per 
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annum damages thereon. The defendants, adverse occu- 
pants of the land, for aught that appears, were utterly igno- 
rant as well of the forfeiture as of the terms of redemption 
of their lands. The term of their occupancy betore the 
forfeiture, as shown by evidence, was less than fourteen 
years, as was also the term of their adverse occupancy after 
the redemption; fourteen years being the term required by 
the statute then in force to give title to land by adverse 
possession. The supreme court, by its majority opinion, 
sustained the district court of West Virginia, instructing 
the jury that the statute of limitations ceased to run when 
the land became forfeited to the state; and that the period of 
adverse possession, before the forfeiture, could not be added 
to that which elapsed before the suit was commenced sub- 
sequent to the time the title, under the act of the legislature, 
was conveyed to the plaintiff’s grantors, to make up the 
required term of fourteen years to bar the title; and also 
in refusing to instruct the jury that if they find that adver- 
sary possession commenced before November 1, 1836, and 
continued during the time of the forfeiture, as well as from 
May 8, 1845, the date of redemption, up to the commence- 
ment of the suit, and by adding the time of adversary 
possession before forfeiture to that after redemption, makes 
_a period of fourteen years, then the jury must find for 
such of the defendants as make out the term of fourteen 
years. 

And though one conversant with the views and maxims 
of the present day is more likely to agree with the opinion 
of the minority of the court, expressed in the case by 
Justice Strong, yet in the spirit and upon the theory of the 
land and revenue systems of Virginia then in foree, it is 
probable that the majority of the court decided right, and 
held correctly. 

I do not think, however, that the same rule of law is 
now applicable here. When the public authorities in this 
state sell the land of an individual for the purpose of col- 
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lecting an assessment for taxes, they do not proceed upon 
the theory of forfeiture. Here, the state never owned the 
hody of the land. The land-owner holds by no tenure 
derived from the state. Hence the theory of forfeiture 
has no application here; while in Virginia, the title to 
land being derived from the state, taxes seem to have been 
laid upon land-holders on the principle that military ser- 
vice, and the like, were exacted from those holding under 
the fendal lords and barons of England in a remote age. 
That is not our theory of taxes in this state. The owners 
of real property, in consideration of the equal protection 
of the laws, owe to the public authority contributions in 
proportion to the value of their estate, sufficient to pay the 
public charges, merely. When this obligation is not volun- 
tarily discharged, the law has provided an expeditious and 
inexpensive procedure by which a portion of the delin- 
quent’s property may be sold, and the proceeds applied to 
the discharge of the obligation; but this is neither of the 
principle nor theory of confiscation and forfeiture, but 
that of the collection of a debt, with provision for its sub- 
sequent discharge. 

If we apply this principle to the case at bar, we find 
the plaintiff’s grantor in the possession of the lot. Before 
she took possession, the defendant or her predecessors in 
the ownership of the lot having failed to pay their taxes 
for a series of years, the annual amounts stood charged up 
against it, delinquent. These sums were a lien upon the 
lot itself, without regard to the individual owner of it. 
In this condition, Samuel Scott, supposed to be an investor 
for money and a high rate of interest, became the purchaser 
of the lot for delingent taxes. Under the theory of the 
law, unless the lot was redeemed from this purchase within 
two years, his title would become absolute. Therefore, if 
Mary Dunk stood by until this term of two years ex- 
pired, no matter who was the owner of the lot, it would 
be lost to her. She could prevent this by one of two 
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ways: first, by going into the treasurer’s office and re- 
deeming the lot by paying the amount of the taxes and 
costs; or by doing as she did, purchasing of Scott his cer- 
tificate of the purchase and sale of the Jot for taxes. Had 
she stopped there, it would not probably be now contended 
that she had acknowledged the title of any former claimant, 
while she had in fact adopted the act of Scott in purchasing 
the lot for delinquent taxes, 

But it is contended that by presenting the certificate 
after the expiration of the two years allowed for redemp- 
tion, and taking a deed to herself, she abandoned her 
claim of adverse possession, and went into possession 
under the original owner. To the logic of this argument 
I cannot concede; but, on the contrary, it seems to me 
that all this was in.defense of her own independent, ad- 
verse occupation of the lot. Her adverse possession was 
against the original owner, and not against the taxing 
power of the state. 

The case of Parsons v. Viets, 9 S. W. Rep., 908, counsel 
for plaintiff in error cites as against his position. In that 
case the defendant purchased the land .at a tax sale and 
immediately entered into possession ; remained in possession 
the ten years necessary to give title by adverse possession, 
_ but at the expiration of two years from the date of pur- 
chase, the defendant, or those under whom he claimed, 
took out a tax deed upon the certificate. These two years, 
which had already expired at the time of taking out the tax 
deed, were necessary to be counted in order to make out. 
the term of ten years’ adverse possession; and this was 
allowed by the court. Upon the theory contended for 
by the plaintiff in error, these two years would have been 
excluded, 

The case of Hayes v. Martin, 45 Cal., 559, cited by 
counsel for defendant in error, is one precisely in point. 
I quote from the syllabus, that “One who is in the ad- 
verse possession of land dves not impair his right to rely 
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upon the statute of limitations by purchasing the land at 
a tax sale, unless he makes the purchase for the owner 
under an agreement to have a lease of the land or a por- 
tion thereof, which would amount to a recognition of the 
owner’s title, and stop the running of the statute.” 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Tue STATE or NEBRASKA, EX REL. ADOLPH RupDa- 
BECK Vv. RicHarp LIVSEY, 


[FiLep JuNE 13, 1889.] 


A Mandamus will not issue to a justice of the peace to require 
him to make an order in a case after the cause bas been removed 
to the district court by proceedings in error, the judgment of the 
justice of the peaco had been reversed, and the cause retained 
for trial, even thongh the justice of the peace should have made 
the order while the cause was pending before him. 


ORIGINAL application for mandamus. 

J. E. & T. D. Cobbey, for relator. 

Winter & Kauffman, for respondent. 

REESE, Cu. J. 

This is an application to this court, in the exercise of its © 
original jurisdiction, for a peremptory writ of mandamus 


to the respondent, who is a justice of the peace, requiring 
him to release the wages of relator from garnishment pro- 
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cecdings in an attachment action instituted before him, in 
which notice of garnishment was served on the employer 
of relator, It is alleged in the petition that relator is a 
married man, and the head of a family; that an action in 
attacliment was instituted before defendant against him, 
and his wages which had matured within sixty days prior 
to the commencement of the action had been garnished in 
the hands of his employer; that he appeared before the 
justice of the peace and filed proof of the facts of the 
exemption, but that the justice had refused to release the 
money. 

To this petition defendant has filed his answer, alleging, 
among other things, that upon the trial had before him he 
had rendered judgment; that the relator had removed the 
cause to the district court by proceedings in error, where 
the judgment had been reversed, and where the cause is 
now pending ; and that he has no further jurisdiction in 
the matter. To this answer relator filed a general demurrer, 
on which the cause is submitted. 

We think the demurrer is not well taken. The facts - 
stated in the answer must be held to constitute a defense 
to the petition. 

While it is true that the relator’s wages were exempt under 
theshowing made, and that it was perhaps the duty of defend- 
ant to release them from the operations of the garnishment 
proceeding, yet it is equally true that if relator has removed 
the cause from the jurisdiction of the justice, and rendered 
it out of his power to make any order in it, which is ad- 
mitted by the demurrer, a writ of mandamus will not issue 
to compel action. In order to justify the issuance of a 
peremptory writ of mandamus, it must appear that the law 
specially enjoins upon the defendant the performance of the 
act which it is sought to compel. (Section 645, Civil Code.) 
No order can be lawfully made in the case by defendant 
while the cause is pending in the district court. An order 
so made would probably be void. Relatcr having pro- 
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duced such a condition, even though it were done pending 
this proceeding, would oust the justice of the peace of 
jurisdiction, and no order could be legally made by him in 
the case. The demurrer is overruled and the writ denied. 


WRiT DENIED. 


THE other Judges concur. 


ALEXANDER TOURTELOTTE, APPELLEE, V. A. H. PEARCE 
ET AL., APPELLANTS. 


[Fitep JuNE 27, 1889.] 


1. Action Quia Timet: ADVERSE PossEssION. A party who has 
been in the actual, open, notorious, exclusive, adverse possession 
of real estate for ten years thereby acquires an absolute title to 
such real estate, and may maintain an action to have certain 
deeds which are clouds upon the title set aside and declared 
void, and quiet his possession in the premises. 


: PLEADING: EvipENcr. The failure to allege in 
the petition that the plaintiff had been in the exclusive adverse 
possession of the premises for ten years, and of the court to find 
that fact in the decree, is not a material error after judgment, 
where the proof shows the possession to have been of that char- 
acter. 

3. Adverse Possession. Acts of notoriety, such as building a 
fence around the land, entering upon it and making improve- 
ments thereon, and the payment of taxes on the land, are suffi- 
cient to constitute adverse possession. 


APPEAL from the district court of Otoe county. Heard 
below before CuapMan, J. 


C. W. Seymour, for appellants, cited: Doolittle v. Tice, 
41 Barb., 181; Wood on Limitation of Actions, 514, sec. 
257; Gatling v. Lane, 17 Neb., 83. 
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E. F. Warren, for appellee, cited: Horbach v. Miller, 4 
Neb., 47; Gatling v. Lane, 17 Id.,79; Haywoodv. Thomas, 
Id., 240; Pettit v. Black, 13 Id., 152; Stetinische v. Lamb, 
18 Id., 626. 


MAXWELL, J. 


This action was brought in the district court of Otoe 
county to quict the plaintiff’s title to certain real estate and 
on the trial a decree was entered in his favor. The plaint- 
iff alleges in his petition: 

“1. That he is the owner in fee simple and in the posses- 
sion of the following described lots or parcels of land, situate 
in the county of Otoe, in said state of Nebraska, known as 
lots numbers one and two in block number thirty-one, in 
Greggsport, an addition to Nebraska City, according to the 
recorded plat of said addition ; that he has been thus in 
the undisturbed, peaceable, and adverse possession thereof, 
and of the whole thereof, for the period of seventeen years 
last past, and especially adverse to the claims of the said 
defendants above named, and of each of them. 

“©2. That the said defendant, Milton Fornia, claims to 
have some title to said described premises by virtue of a 
certain deed or deeds from one Thomas B. Stevenson to 
him, but that neither the said Stevenson, nor any of his 
grantors, nor the said defendant Fornia, ever had posses- 
sion of the said premises, or any part thereof; that the said 
defendant, A. H. Pearce, also claims some title thereto, by 
virtue of certain deeds to him executed from other parties, 
but that neither he nor his grantors ever had the possession 
thereof ; that the said defendant, Jacob Sichl, has, or claims 
some title or interest therein, by virtue of certain deeds 
from one Sarah E. Schoenheit to Richard A. White, and 
from the said White to the said defendant Jacob Sichl, but 
that no possession has ever been had thereunder by the said 
Sich], or either of his grantors; that said deeds are recorded 
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in the office of the clerk of said county of Otoe, and that 
the same constitute clouds upon the title of this said plaint- 
iff in and to the said premises and injure the market value 
thereof; that neither of the said defendants will institute 
an action to determine the legal title to the said premises, 
and that this plaintiff is without remedy in the premises ; 
that the plaintiff has made lasting and valuable improve- 
ments thereon. 

“ Wherefore this said plaintiff prays for a decree of this 
honorable court in his favor, and against the said defend- 
ants, quieting his title in and to said described lots, against 
the claims aud demands of the said defendants and each of 
them; that the cloud caused by that record of the several 
deeds to the several defendants, in the office of the clerk of 
said county, may be removed, and the same and each of 
them decreed to be no cloud upon the title of the said 
plaintiff in and to said premises ; that the said defendants 
and each of them may be decreed to have no title in or to 
said described lots, or to either of them, but that the title 
thereto may be decreed to be in this plaintiff, discharged of 
all claim in law or in equity of the claims or demands of 
the said defendants or of either of them; that the said de- 
fendants aud each of them may be perpetually enjoined and 
forbidden from beginning or prosecuting any suit at law 
or in equity aguinst this plaintiff or his grantces to recover 
the possession thereof, or any part thereof, and may be per- 
petually forbidden and enjoined from setting up any claim 
or claiming any interest or estate therein adverse to the 
title of this said plaintiff, or from disturbing him and his 
said grantees in the quiet and peaceable enjuyment of the 
said premises, or any part thereof, and for such other or 
further order or relief in the premises as equity and good 
conscience may require, the circumstances of this case con- 
sidered, and for costs of suit. 

“Plaintiff asks the following deeds declared void, as 
hereinbefore stated: From Thomas B. Stevenson to Milton 
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Fornia, dated April 13, 1870, recorded in book ‘T’ of 
deeds at page 408; from John E. Shepherd to the defend- 
ant Pearce, June 25, 1874, and recorded in book ‘Z’ of 
deeds at page 228; from Sarah E. Schoenheit to R. A. 
White et al., dated October 24, 1887.” 

The defendant Sich] answered the petition in substance, 
denying the allegations thereof, and alleging that he has 
the legal title to said lots, and that the plaintiff’s claim is 
a cloud on the same, and praying for affirmative relief. 
On the trial of the cause a decree was rendered against 
Sich] as follows: 

“Now on this day this cause came on to be heard upon 
the pleadings and proof adduced by the several parties 
upon the issues joined between the said plaintiff and the 
said defendant, Jacob Sich]; and the court, having duly 
considered the same and listened to the arguments of coun- 
sel, and being well advised in the premises, doth find the 
issues so as aforesaid joined between the said plaintiff and 
the said defendant, Jacob Sich], in favor of the plaintiff, 
and against the said defendant. 

‘And the court finds that the said plaintiff has been in 
the undisturbed, peaceable, notorious, open, and adverse 
possession of the premises described in the petition, to- 
wit, lots numbered one and two in block numbered thirty- 
one, in Greggsport, an addition to Nebraska City, in said 
county of Otoe, for more than ten years last past, before 
the commencement of this action, claiming to own the 
same as against all the world, and especially as against the 
said defendants herein, and against the claims of the said 
defendant, Jacob Sich], and that the plaintiff is entitled to 
a decree quieting his said title as prayed in his said peti- 
tion herein. ; 

“Tt is therefore considered, adjudged, and decreed by the 
court in said cause, that the title and possession of the said 
plaintiff in and to the said premises, to-wit, lots numbered 
one and two in block numbered thirty-one, in Greggsport, 
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an addition to Nebraska City, in said county of Otoe, be 
and the same is hereby forever settled and quieted in the 
plaintiff as against all claims or demands in law or in 
equity by the said defendant, Jacob Sichl, and those to 
claim or claiming by, through, or under him. 

“That the deeds from Sarah E. Schoenheit to R. A. 
White et al., dated October 24, 1887, recorded in book of 
deeds No. 23 of the records of Otoe county, Nebraska, at 
page 188; the decd from the said R. A. White et al., to 
the defendant, Jacob Sichl, dated November 8, 1887, and 
recorded in the records of said county at page 487 of book 
22 of deeds, and all other deeds in said chain of title be, 
and the same are hereby, canceled and removed as clouds 
upon the title of the said plaintiff in and to said described 
premises. 

“And it is herein further ordered and decreed that thie 
said defendant, Jacob Sichl,.and those claiming or to claim 
by, through, or under him, be, and he and they hereby are, 
perpetually enjoined and forbidden to claim any right, 
title, interest, or estate in or to said premises, by virtue of 
said deeds or either of them, hostile or adverse to the pos- 
session and title of the said plaintiff therein; and said 
defendant, Jacob Sich], and those claiming under him are 
hereby perpetually forbidden and enjoined from commenc- 
ing or bringing any suit at law or in equity to disturb the 
said plaintiff in his said possession and title thereto, and 
from setting up any claim or interest or estate therein ad- 
verse to the title of the plaintiff therein, and from disturb- 
ing the plaintiff in the quiet and peaceable enjoyment of 
said described premises. 

“And it is further considered and adjudged that the 
plaintiff have and recover his costs in this behalf expended, 
against the defendant, Jacob Sichl, taxed at $......... , and 
execution is awarded therefor.” 

It will be observed that the petition fails to a'lege and 
the court to find that the plaintiff has been in the exclu- 
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sive adverse possession of the property in question for any 
period of time. This defect will be considered waived 
after judgment where the testimony shows, as in this case, 
the plaintiff has been in the open, exclusive, and notorious 
adverse possession of the lotsin question for a period exceed- 
ing ten years, viz., seventeen years; that he had partly en- 
closed the same and cultivated them for more than ten years. 
Leaving out of consideration the fencing, the cultivation of 
the lots as owner for the statutory period and payment of the 
taxes thereon are sufficient to constitute adverse possession 
and pass a good title to the party in possession. The statute 
is one of repose, and it is safe to assume that any person who 
claims a title or interest in the land in opposition to that of 
the party in possession will assert it within the time fixed by 
statute. The security of titles and welfare of society are 
best promoted by closing the doors of the courts against 
stale claims which experience has shown spring up at great 
distances of time when important witnesses are dead, or 
material evidence is lost or destroyed. These stale claims 
in many cases are bought up for a trifle, or litigated.as a 
speculation and without any real meritin them, The stat- 
ute, therefore, was designed to protect the occupant in pos- 
session of land as owner, and make his title complete after 
ten years of such possession. 

The effect of the statute is very clearly stated by Judge 
Gantt in Horbach v. Miller, 4 Neb., 47, quoting from 
Grafius v. Tottenham, 1 W. & S. (Pa.), 488: “That ‘the 
title of the original owner is unaffected and untrammeled 
till the last moment; and whien it is vested in the adverse 
occupant by the completion of the statutory bar, the transfer 
has relation to nothing which preceded it: the moment of 
conception is the instant of birth.’ Therefore ‘the opera- 
tion of the statute takes away the title of the owner and 
transfers it in legal effect to the adverse occupier ;’ and ‘one 
who purchases the written title of the owner, buys a title 
which by operation of law was fairly vested in the adverse 
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occupant.’ (Schall v. The Williams Valley Railroad Co., 35 
Penn. State, 204.)” And the character of the possession 
is stated by the same eminent judge as follows: “It is, 
however, insisted that this possession must not merely be 
possession, but that this possession must be under a claim 
of right for the whole statutory period. This is true; but 
the question is, what constitutes such a claim of right? 
In answer to this, it is only necessary to observe that the 
rule seems to be well settled that acts of notoriety, such 
as building a fence around the land, entering upon the land. 
and making improvements thereon, raising crops and fell- 
ing trees thereon, are presumptive evidence and evincive of 
intention to assert ownership over and possession of the 
property ; and taxation of the land for a series of years to 
the person claiming it, and the payment of taxes by him, 
are competent evidence tending to show ownership. (Elliott 
v. Pearl, 10 Pet., 412; Alden v. Gilmore, 13 Maine, 178: 
Little v. Libey, 2 Greenleaf (Me.), 242; Miller v. Shaw, 7 
Sergt. and Rawle, 1386; Farrar v. Fessenden, 39 New 
Hamp., 277; Angell on Limitations, sec. 395.) So is pos- 
session made out by placing on the premises buildings and 
receiving the rents and profits thereof. (Potgnard v. Smith, 
6 Pick., 177; Gatling v. Lane, 17 Neb., 77.)” 

In the case last cited it is said (page 83): “The effect of 
the statute is to quiet titles to real estate, by fixing a time 
within which the actual owner must commence his action 
for the recovery of the estate. If no action is commenced 
within the statutory period, the occupier obtains an abso- 
lute right of exclusive possession of the premises, not only 
against the former owner but all the world. (Zrim v. 
McPherson, 7 Coldw. (Tenn.), 15; Abell v. Harris, 11 
G. & J. (Md.), 367; Cooper v. Smith, 98. & R., 26.) And 
this rule will apply as to the land actually occupied —if 
the possession was adverse, whether the party held under 
color of title or not.” In Stettnische v. Lamb, 18 Neb., 
619, it was held that possession may be tacked where one: 
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comes in under the other and the possessory estates are con- 
nected and continuous. (O’Brien v. Gaslin, 20 Neb., 349.) 

In the case at bar the testimony shows that the plaintitf 
has a complete and perfect title to the lots in question by 
adverse possession, and that the claims of the defendants 
thereto, whatever they may have been, are barred by lapse 
of time. It also appears that the deeds to the defendants 
are clouds upon the plaintiff’s title which impair its value, 
and that he is entitled to have the same canceled and set 
aside. 

The decree, therefore, is right and is in all things af- 
firmed. 

DECREE AFFIRMED. 


THE other Judges concur. 


SraTE oF NEBRASKA V. JAMES H. GREEN, 


[FILED JUNE 27, 1889.] ; 

1. Criminal Law: Crvit LiaBiLity. A village has authority to 
levy a reasonable occupation tax which conforms to the require- 
ments of the constitution and statute; but such tax is a mere 
civil liability to be collected by levy and sale of property and 
not by arrest and imprisonment. 


: LICENSE: TAXES. Where it is necessary to license a traf- 
fic ~as the sale of intoxicating liquors— or a particular kind of 
business which if not licensed and regulated may be used to de- 
fraud individuals or the public, the right to punish by imprison- 
ment for a failure to pay the license fee and take out license is 
unquestioned, because such power is necessary for the preserva- 
tion of order and welfare of society, but this power does not 
apply to a mere occupation tax. 


2. 


Excertions from Cass county, CHAPMAN, J., presid- 
ing. Filed under the provisions of section 515, Criminal 


Code. 


JANUARY TERM, 1889. _ 65 


State v. Green, 


J. H. Haldeman, for the state. 
T. B. Stevenson, for defendant. 
MAXWELL, J. 


The defendant in error was arrested for vinlating an 
ordinance of the village of Elmwood, in Cass county, by 
failing to pay an occupation tax, and on the trial before a 
justice of the peace of that village was found guilty and 
sentenced to “ pay a fine of $10 and pay the costs of this 
suit, taxed at $ , and be committed to the jail of the 
county until said fine and costs are paid.” 

Green appealed to the district court of Cass county, where 
on his notion the proceeding was dismissed. The attor- 
ney who appeared for the village thereupon obtained the 
consent of the attorney of Cass county to appear for him 
in the supreme court in order to settle the law of the case, 
and thereupon obtained leave from this court to file a peti- 
tion in error. 

The transcript of the justice contains all the proceedings 
and is quite lengthy. The complaint, as it appears therein, 
is as follows: 


“Village of Elmwood, 
“Cass County, 

“The complaint of 8S, D. Eells, of said county, made be- 
fore me, Wm. Deles, a justice of the peace within Stove 
Creek precinct, in said village and county of Cass, state afore- 
said, who, being duly sworn, deposes and says: That on the 
Ist day of June, A. D. 1888, in said village of Elmwood, 
and said county, one James H. Green did then and there 
wrongfully and unlawfully engage in, carry on, and main- 
tain the businessand occupation of keeping a drug store and 
dealing in drugs without having first paid the occupation 
tax of $3.00 fixed and provided by ordinance number 3 of 

5 


“THE STATE OF non 
8se 
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said village, and without first having otherwise complied 
with the provisions of said ordinance, being an ordinance 
entitled ‘An ordinance to raise a revenue, and levy, define, 
and provide for the collection of a tax on business profes- 
sions and occnpations in the village of Elmwood, Ne- 
braska,’ which ordinance provides that any person, firm, as- 
sociation, company, or corporation who shall carry on and 
maintain a business of keeping a drug store in said village 
without having first paid the said tax of $3.00 as fixed by 
said ordinance, and complied with all provisions of said or- 
dinance, shall forfeit and pay the sum of not less than $10.00 
and not more than $25.00 for every five days that the 
provisions of said ordinance shall be so violated; that said 
James H, Green has for more than five days from the 25th 
day of May, 1888, the time said ordinance took effect, vio- 
lated the provisions of said ordinance, and neglected and 
refused to pay the tax fixed by said ordinance; that said 
ordinance was passed and approved the 21st day of May, 
~ 1888, and duly published in the Elmwood Echo, a news- 
paper of general circulation and published in said village 
on the 25th day of May, 1888, and by the provisions thereof 
said ordinance took effect at the time of its passage, appro- 
val, and publication. Further affiant saith not. 


“8. D. Kets. 
“Subscribed in my presence and sworn to before me 
this 10th day of August, 1888. Wm. DELEs, 


“Justice of the Peace.” 


No copy of the ordinance appears in the record. It is 
impossible for this court to determine whether or not the 
village authorities of Elmwood have properly exercised 
the power conferred upon them. In that portion of the 
ordinance set out in the complaint there is no allegation 
that the punishment for a failure to comply with the or- 
dinancé is imprisonment. In fact we are led to infer that 
the proposed punishment was by a penalty for each five 
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days in which there was a delay of payment. There is but 
little doubt of the power of the village to impose a rea- 
sonable occupation tax which conforms to the constitution 
and statute. Such taxes, however, are to be collected by 
levy and sale like any other tax, and not by imprisonment. 

Where it is necessary to license a traffic as that of the 
sale of intoxicating liquors or a particular kind of busi- 
ness which, if not licensed and regulated, may be used to 
defraud individuals or the public, the right to punish by 
imprisonment for a failure to pay the license fee and take 
out license is unquestioned, because such power is necessary 
for the preservation of the order and welfare of society, 
but the mere collection of revenue cannot be done in this 
manner. The proceeding against Grecn by arrest was 
unauthorized, and he could not be imprisoned for a mere 
failure to pay a tax on his business. The judgment of the 
district court, therefore, is right, and is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


Buck & GREENWoop v. LEwis B. Reep. 
{FILED JuNB 27, 1889. } 


1. Practice: DEmMURRER. To obtain the review of a decision sus» 
taining or overruling a demurrer, the party must suffer a judg- 
ment in chief to be rendered on the demurrer; if he answers 
over and goes to trial upon the merits, he waives the demurrer 
and cannot assign the judgment upon the demurrer as error, 
(Pottinger v. Garrison, 3 Neb., 221, and cases cited in the opinion. ) 


2. The evidence examined, and held, to sustain the verdict. 


Error to the district court for Franklin county. Tried 
below before Gas.in, J. 
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H. Whitmore, and E. W. Metcalfe, for plaintiff in error, 
cited: Davidson v. Waldron, 31 Ill., 120; Hisendrath v. 
Knauer, 64 Id., 396; Bertholf v. Quinlan, 68 Id., 297. 


E. A. Fletcher, for defendant in error. 


~ Coss, J. 


This cause comes to this court on error from the judg- 
ment of the district court of Franklin county. 

The plaintiff below alleged that the defendants on Feb- 
ruary 1, 1883, were copartners doing business as a firm in 
said county, not incorporated; that at about said date, in 
consideration of five dollars per car load of baled broom 
corn, the defendants undertook to act as agents for the 
shipment and sale of said property and to account to plaint- 
iff on demand for the net proceeds thereof; that the plaint- 
iff delivered to defendants 14,000 pounds of such broom 
corn of the value of $238 to be shipped in the plaintiff’s 
name, which the defendants failed to do, but shipped the 
same in their own name, and prevented the same from being 
sold in the earliest and best market, until the same had 
become of less value, which facts were concealed from the 
plaintiff; that after shipment the defendants drew against 
the consignment and paid plaintiff $185 thereon and no 
more; that by reason of the fraudulent conversion of said 
property and concealment of the facts, plaintiff claims 
damages in the sum of $108; that defendants have not 
settled for the net proceeds of the sale of said property 
though requested so to do; with prayer for judgment. 

The defendants interposed a general demurrer “that the 
petition does not state facts sufficient to constitute a cause 
of action,” which was overruled. 

The defendants ‘answered that they received the 14,000 
pounds of baled broom corn, mentioned, to ship to Chicago, 
Illinois, to sell according to their best judgment through 
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commission merchants in that city ; that they were to account 
to the plaintiff for the net proceeds of sale, less five dollars 
per car load for their services to be performed; that they 
received and paid to plaintiff $150 in cash and $12.25 in 
credit on account of the shipment and sale of said broom 
corn, which was kept stored for several weeks and until 
defendants, by due inquiry, deemed it for the best interest 
of the plaintiff that it should be sold, which was done for 
the highest price obtainable; that after deducting from the 
gross price the, railroad freightage, cartage, storage, and 
other usual and necessary expenses of shipping and selling 
such broom corn, $162.25 were found to be the net proceeds 
of the sale. 

The defendants allege that the plaintiff is indebted to 
them in the sum of $41.69 for goods sold and delivered, 
and that said account has no connection with the broom 
corn transaction, for which defendants ask judgment with 
interest at seven per cent from January 1, 1887. 

The replication of the plaintiff was a denial of every 
allegation of new matter set up by defendants, 

There was a trial to a jury, with finding for the plaintiff 
and verdict for $15.25 damages. 

The defendants’ motion for a new trial was overruled and 
judgment entered on the verdict. 

The plaintiffs in error assign the following errors on the 
trial in the court below: 

1. The court erred in overruling the demurrer to the 
petition. 

2. In overruling defendants’ objection to any evidence 
for the plaintiff. 

3. In overruling the motion for a new trial. 

4, In entering judgment on the verdict: 1, the allega- 
tions of the petition are insufficient; 2, the evidence does 
not support the verdict; 3, the verdict is contrary to law. 

5. In charging the jury orally without the defendants’ 
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consent, and without having the charge afterwards reduced 
to writing. 

The first point of the petition in error is doubly waived 
and cannot be considered in this court. It will be observed 
that upon the overruling of the demurrer to the petition 
the defendants answered over to the merits. The alleged 
error in overruling the demurrer to the petition was waived 
” by defendants answering over and going to trial upon the 
merits. So held by the supreme court of Nebraska terri- 
tory in the case of Mills v. Paynter, 1 Neb, 440, and 
again by the supreme court of the state in Mills v. Miller, 
2 Id., 299. But in neither of these cases did the point 
find a place in the syllabus. In the case of Pottinger v. 
Garrison, 8 Id., 221, it was the only point presented by 
the prevailing party and monopolizes the syllabus. The 
latter case was followed by those of Farrar & Wheeler v. 
Triplett, 7 Id., 237; Harral v. Gray, 10 Id., 186 and 
Dorrington v. Minnick, 15 Id., 397. 

In the case of Tingley v. Dolby, 13 Id., 375 in an argu- 
mentative illustration, the law is stated contrary to that 
laid down in the foregoing cases, and found a place in the 
report, doubtless, through inadvertence. 

But had the point not been waived by pleading over, it 
would have been, by the failure of the parties who now 
seek to avail themselves of it, to call the attention of the 
trial court to it in their motion for a new trial. 

As to the second point, I think that under our liberal 
system of pleading there is a cause of action set out in 
the plaintiff’s petition. Plaintiffs in error in the brief 
take the position that the petition does not state a cause of 
action because — 

1, It does not allege any general or special ownership 
of the broom corn te be in the plaintiff. 

“2. The facts alleged do not constitute a conversion by 
the defendants. 

“8, The petition does not allege that Reed has sustained 
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any damage; it simply alleges that he ‘claims’ damage,” 
ete. 

Where the action is in the nature of trover and conver- 
sion, which is upon the theory that the plaintiff, being the. 
owner and in the possession of the goods in question, 
casually lost them, and the defendant found them and con- 
verted them to his own use, there must be both an allega- 
tion of pleading and evidence of either a general or special 
ownership in the plaintiff, but where the case is founded 
upon the receipt of the goods from the plaintiff by the 
defendant as agent, factor, commission merchant, or other- 
wise, then the element of trover is wanting, and the alle- 
gation and proof of the receipt of the goods from the 
plaintiff by the defendant, in the character or for the pur- 
pose alleged, takes the place of an allegation and proof of 
ownership, and the right of the plaintiff to recover in such 
case will depend upon proof that the defendant, after receiv- 
ing the goods in such special character and capacity, refused 
or failed to account for them or their proceeds, or in any 
unjustifiable manner deprived the plaintiff thereof. 

By placing a liberal construction upon the language and 
allegations of the petition, it amounts to about this: that 
defendants were his agents to ship the broom corn, and re- 
ceived it as such, although the plaintiff performed the 
manual labor of placing it in the car; that it was their. 
duty to ship it, in the name of the plaintiff, to a commis-. 
sion merchant of Chicago for immediate sale, but that 
defendants made the shipment in their own name, not for 
immediate sale but to be stored, and concealed the same 
from the plaintiff for the period of fourteen months, Had. 
these facts been proved, the plaintiff would have been en- 
titled to a verdict for the value of the broom corn at the 
time and place of the shipment, with interest ; and there 
was evidence on the part of the plaintiff, upon the trial, 
which tended to prove the above facts, with evidence which. 
was received without objection, that the broom corn was. 
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then worth on the groand— meaning, I suppose, at the 
place of shipment—fifty dollars per ton; and by another 
witness, whose testimony was received over defendants’ 
objection, from two and one-half to three cents per pound. 
It is in evidence that there were 14,000 pounds of the broom 
corn. This, at fifty dollars per ton, would come to $380. 
The book account of defendants against plaintiff, according 
to the testimony of Mr. Buck, was $41.69. This sum 
deducted from $350 leaves $308.31. From this last sum 
deduct $138, paid to Mr. Black to satisfy a mortgage on 
the broom corn, which leaves $170.31. The evidence would 
sustain a verdict for this last named sum if objected to 
only by the plaintiffs in error. 

Mr. Buck, when on the stand as a witness in behalf of 
himself and co-defendant, testified that the car load of 
broom corn was to have been shipped in Mr. Reed’s name, 
and that it was his instruction that it should be sold in 
Reed’s name, “but in order to draw on them it was billed 
in the name of Buck & Greenwood ;” that they got the 
money and paid Reed $138, and the balance he paid to 
Barry ; that he was to ship it and be responsible to Black, 
and that he got a receipt from him for $138; that he was 
to ship it, but not to sell for less than $3 per hundred or 
$60 per ton; that he shipped two car loads at that time 
and drew $300 on the two, $150 a piece; that those two 
car loads were sold; Reed’s sold for two and one-half cents 
per pound, amounting to $318.24; freight, commission, and 
expenses amounted to $106.03, with the $150 he had 
drawn, making $256.03 ; then they kept back $50 for freight 
on another car; the proceeds of the two cars were $472.25 ; 
$300 was advanced by them, and $50 retained by them; 
that they then sent him $72, and the part of that coming 
to Reed was $12.25. 

This is Mr. Buck’s testimony as contained in the bill of 
exceptions. From this it appears that $50 of Reed’s money 
was retained by somebody to cover advances made on 
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another shipment, in which Reed had no interest. If this 
was possible at all it was rendered so by reason of the 
goods of plaintiff being shipped in the name of defendants 
instead of in his own name, which Mr. Buck, according 
- to his own statement, was to have done. The jury doubt- 
less believed, as they had a right to, that the defendants 
were liable to the plaintiff for this $50, even if they 
adopted the defendant’s theory of the case. So that even 
in that case the verdict was not far wrong. 
The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED. 


-THE other Judges concur. 


B. J. Rosppins v. THe Omaua & Norte PLuatre 
R. R. Co. 


* [FILED JUNE 27, 1889.} 


1. Railroads: DAMAGES roR RIGHT oF WAY: APPEAL: PRAC- 
rick. When a railway company appeals from an award of 
damages for real estate condemned for right of way, and be- 
comes satisfied of the correctness of the award, and therefore 
does not desire to prosecute such appeal, the proper motion is 
to affirm the award, as such motion, if sustained, will carry in- 
terest and costs. (Berggren v. F.,E. & U. V. RB. R. Co., 23 
Neb., 620.) 


Only upon a showing of fraud or undue 
advantage will such motion be denied. 


Ernor to the district court for Saunders county. Tried 
below before MarsHALL, J. 


J. R. & H. Gilkeson, for plaintiff in error. 
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T. M. Marquett, and J. W. Deweese, for defendant in 
error, cited: Berggren v. F., E. & UM. V. R. RB. Co., 23 
Neb., 620. 


Coss, J. 


This cause is brought on error from the district court of 
Saunders county. 

The plaintiff below on September 8, 1886, made applica- 
tion under section 97, chapter 16, Compiled Statutes, 1887, 
to the county judge of said county to have commissioners 
appointed to assess the damages the plaintiff in error would 
sustain by the appropriation of the right of way through 
the west half of the northeast quarter of section two, town- 
ship thirteen ; the southwest quarter of the southeast quar- 
ter and the northwest quarter of the southwest quarter of 
section thirty-five; and the west half of the southeast quar- 
ter of section eight, township fourteen, all in range eight 
east in said county. © 

The commissioners appointed by the county court on 
September 10, 1886, reported to the court on the same day 
the amount of damages sustained by the plaintiff in error 
at $650. Thereupon the plaintiff below gave notice’ of ap- 
peal to the district court, and deposited with the county 
court the amount of the award, and took possession and 
appropriated ten and three-hundredths acres of the land 
for the right of way of the railroad, __ 

On November 9, 1886, the plaintiff below filed a tran- 
script of said proceedings in the district court and perfected 
its appeal. At the succeeding terms of the district court 
the cause was set for trial, but was not called for trial until 
the May term, 1888, when it was reached, and the defend- 
ant below being ready with his witnesses for trial the 
plaintiff below moved the court “to affirm the finding and 
judgment of the county court and the award of the ap- 
praisers appointed by said court,” to which the defendant 
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objected and presented his affidavit that he was ready for 
trial, and demanded that the cause be set for trial, which 
was overruled and the award of the county court affirmed 
for the sum of $727.90. 

The following errors are assigned to this rnling of the 
court : ; 

1. The court erred in sustaining the motion to affirm the 
award, 

2. In overruling the objection to said motion. 

3. In overruling the motion to have the cause tried. 

After a careful consideration of the argument of counsel 
for plaintiff in error I am unable to distinguish this case 
from that of Berggren v. F., HE. & MV. R. R. Co., 23 
Neb., 620. In that case the railroad company, having 
taken an appeal from the award of damages, for the con- 
demnation and taking by it of certain lots in the city of 
Wahoo, made by the commissioners appointed by the county 
court, and said appeal having been pending in the district 
court for one year, moved to dismiss theappeal, which motion 
was sustained by the court, and the appeal dismissed. 
Upon error to this court the judgment of the district court 
was reversed. In the opinion the court says: “If.an appeal 
is taken by the company upon the assumption that the 
award is too large and it afterwards considers that it is 
not, and seeks to dismiss its appeal, justice demands that 
it shall pay interest on the award thus made, as it has 
caused the land owner.to be deprived of the use of said 
money and it cannot be permitted to dismiss its appeal 
without payment of such interest. The proper motion is 
to affirm the award and not to dismiss the appeal. This 
would carry costs and also interest on the award.” 

The above opinion was filed on the 14th day of March, 
1888, and was followed by the district court in the case at 
bar. In so doing it ought to be sustained, unless it clearly 
appears that this court made an erroneous decision and rul- 
ing from which it ought to recede. Appeals are creations 
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of statutes and the practice of courts in appeal cases is gen- 
erally regulated by statute; but it often happens as in the case 
above cited, that the omission of the statutory provisions 
must be supplied by the appellate court. Rules stated for 
that purpose can only be judged by their tendency to promote 
justice and fair play or otherwise. Failing to see that the 
rule laid down in the case above cited and followed by 
the lower court in the case at bar tends to injustice or un- 
fair dealing, I think that it ought to be adhered to. 
The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


W. H. Dickenson v. Danret R. PEtton. 
[FILED JUNE 27, 1889.] 
Practice. Where no particular questions of law arise in the case, 


and the evidence fully sustains the verdict, the judgment will 
be affirmed. 


Error to the district court for Saunders county. Tried 
below before MARSHALL, J. 


8S. H. Sornborger, and George W. Simpson, for plaintiff 
in error. 


J. BR. Gilkeson, and George I. Wright, for defendant in 
error. , 


MAXWELL, J. 


This action was brought in the district court of Saun- 
ders county by the defendant in error against the plaintiff 
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in error to recover damages for slander. There are seven — 
causes of action set forth in the petition and-the plaintiff 
in error admits in his answer the speaking of the words 
alleged in the third, fifth, and seventh counts of the peti- 
tion and says that the same are true, and denies the alle- 
gations of the first, second, fourth, and sixth counts. He 
also pleads certain matters in mitigation. On the trial 
of the cause the jury returned a verdict in favor of the 
defendant in error for seven hundred dollars, and a motion 
for a new trial having been overruled, judgment was entered 
on the verdict. There can be no detailed statement of the 
case without giving unpleasant notoriety to both the 
plaintiff and defendant; and in view of the fact that we 
find no material error in the record, either in the weight 
of evidence, which fully sustains the verdict, or in the in- 
structions given, asked, or refused, nor any particular ques- 
tions of law in the case, it is unnecessary to extend this 
opinion. There is no error apparent in the record, and the 
judgment is affirmed. 


‘ JUDGMENT AFFIRMED. 


THE other Judges concur. 


Howarp M. Couteman v. W. T. Seort. 


[FILED JUNE 27, 1889.] 


1, Garnisument. An attaching creditor has no greater rights 
against the garnishee than were possessed hy the defendant in 
the action, therefore where a debt has been assigned ‘in good 
faith for a valuable consideration before the notice to the gar- 
nishee, the assignee will be protected; and if after a garmishee 
has answered and before judgment he is notified by the assignee, 
of the assignment of the claim to him before the service of no- 
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‘tice, the garnishee should at once bring the matter to the atten- 
tion of the court by filing a supplemental answer. A garnishee 
who before answer has notice that the defendant in the action 
had assigned the debt to another before the notice of garnish- 
ment was served must state that fact in his answer to be pro- 
tected from an action by the assignee of the debt. 


2. Practice. Where the controlling facts in a case do not sustain 
the judgment, it will be set aside. 


Error to the district court for Buffalo county. Tried 
below before HAmeEr, J. 


A. H. Connor, and John M. Stewart, for plaintiff in error, 
cited: Smith v. Ainscow, 11 Neb., 476; Cottav. O’ Neal, 58 
N. H., 572. 


Marston & Nevius, for defendant in error. 


MAXWELL, J. 


This action was brought in the district court of Buffalo 
county to foreclose a mechanic’s lien, On the trial of the 
cause the court found the issues in favor of the defendant 
and dismissed the action. The plaintiff alleges in his peti- 
tion that “on or about the 5th day of July, A. D. 1887, 
the said plaintiff entered into a verbal contract with the 
gaid defendant to furnish him ninety-seven thousand seven 
hundred and eighty-five bricks at the agreed price of seven 
dollars per thousand, for the erection of a brick business 
house on lots numbered one hundred and fifteen and one 
hundred and sixteen, Kearney Junction, now the city of 
Kearney. 

“Tn pursuance of said contract the said plaintiff fur- 
ished said brick to the defendant for the-erection of said 
business house, on and between the 5th day of July, 1887, 
and the 16th day of July, 1887, for the sum of seven 
dollars per thousand, amounting in the aggregate to the 
sum of six hundred and eighty-four and 4% dollars. The 
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said plaintiff further says the said defendant at the time 
the plaintiff furnished said brick claimed to be the owner 
in fee of said lots numbered 115 and 116. 

“The said plaintiff further says, said brick were sold 
and delivered to the said defendant after the representation 
and statement of the said defendant to the said plaintiff that 
he was the owner in fee of said lots, and with the under- 
standing and belief on the part of the said plaintiff that 
the said defendant at the said time was the owner in fee of 
said lots and not otherwise. 

“The said plaintiff further says the said defendant is 
the owner in fee of said lots, but alleges the fact to be that 
the deed records of said county do not disclose that fact for 
the reason that the said defendant fails and refuses to place 
on record his deeds to said lots. 

“ The said plaintiff further says on the 11th day of Au- 
gust, 1887, and within four months from the time of fur- 
nishing said brick, he, the said plaintiff, made an account 
in writing of the items or number of said brick so furnished 
the said defendant under said contract, and after making 
oath thereto, as required by law, filed the same in the 
clerk’s office of Buffalo county, claiming a mechanic’s lien 
therefor upon said lots and the building thereon. 

“The said plaintiff further says the sum of $684.49, to- 
gether with interest from the 16th day of July, 1887, now 
remains due and unpaid on said account.” 

The answer consists of a number of specific denials, 

The testimony tends to show that one Samuel Coleman, 
a son of the plaintiff, had for several years prior to 1887 
been engaged in the manufacture of brick at the city of 
Kearney ; that from time to time his father had assisted 
him financially, the whole amount loaned to the time of 
the trial being in excess of $1,800; that early in June, 
1887, Samuel Coleman had a large kiln of brick ready to 
burn, but not having means to purchase the necessary fuel 
he applied to the plaintiff, who furnished the necessary 
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money for that purpose but took a chattel mortgage on the 
kiln to secure the amount owing by Samuel Coleman to 
him. This mortgage is dated June 25, 1887, and was filed 
for record on the same day. While this mortgage was 
upon the brick the defendant purchased 97,784 of the same 
from Samuel Coleman. The latter claims he sold the same 
as agent for the plaintiff, but the defendant alleges that he 
sold the sameas owner. The plaintiff and one Hoge testify 
that they informed the defendant soon after the execution 
of the mortgage of its existence, and that-the price of the 
brick which he had purchased from Samuel Coleman was 
to be deposited in the Kearney National Bank for the 
plaintiff. This the defendant denied on his direct exami- 
nation, but on cross-examination he testified : 

Q. Do you remember of Mr. Hoge coming to you and 
reading a letter to you ? , 

A. T remember seeing him there with a letter, but I 
paid no attention to him because he annoyed me so much. 

Q. Did you tell him you would never have anything 
more to do with Sam Coleman? 

A. Itold him I would have nothing more to do win 
bricks until they were burned. 

Q. Did you pay for any coal that burned the kiln in 
question ? 

A. I don’t know—I did not go responsible for any 
more coal. 

Q. Did Mr. Hoge say to you why he wanted you to pay 
the draft ? 

A. I don’t know, only he wanted to know particularly 
whether I had paid it or not; he was interested in my pur- 
chasing the kiln of brick so he could get his claim. 

Q. When was the first conversation you had with Mr. 
Hoge? 

A. Before they were burned. 

Q. How many conversations did you have with him? 

A. I don’t know—TI could not turn down the street 
but he followed me. 
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Q. What for? 

A. To get me to purchase those brick. 

Q. H. M. Coleman never told you they were his? 

A. After they were delivered he came to me and wanted 
pay for them. 

Q. Did Mr. Hoge make you angry when he first talked 
with you about this draft ? 

A. Well, I got angry by the way he annoyed me. 

Q. Do you remember what he said in the postoffice? 

A. I can’t put the words together; he had a letter in 
his hand. 

Q. Did he read it to you? 

A. He started to read it but I did not stay to listen 
to it. , 

Q. Did he go to see you? 

A. Yes, sir; I took him over to see the brick, as a good 
many would be rejected. 

Q. Are you personally acquainted with Samuel Cole- 
man? 

A. Yes, sir. 

Q. Did you get brick checks with H. M. Coleman’s 
name on them? 

A. I got checks just like those I always got, as far as I 
noticed, and after the suit commenced that was brought 
up, and I looked them over and saw little small letters,, 
H. M., put at the edge of the paper; I had not noticed 
anything on there before. 

Q. When you met Mr. Hoge in the postoffice that was: 
not the time you had the row with him, but that was be~ 
fore Miller’s hardware store? 

A. I had no row with him in the postoffice. 

Q. You did have some trouble with him in front of 
Miller’s hardware store? 

A. Yes, sir, we had some pretty warm words. 

Q. Samuel E. Coleman never told you these brick were 
his father’s? 

6 
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A. Not until after the brick were delivered. 

Q. When did he tell you? 

A. Right there and then; he said for me to pay the 
money into the Kearney National Bank. 

Q. Do you remember the day he told you that? 

A. No, sir; but it can be got at; the first time he told 
me to pay any money into the bank was that Saturday be- 
fore I was garnished the next Monday. 

Q. Did he not tell you then that his father would not 
want to draw any more on you until all the brick were 
delivered ? 

A. No, sir. 

Q. Who had garnished you? 

A. East’s son and Wade. 

Q. You have been indemnified in all these cases where 
you have been garnished ? 

A. Yes, sir. 

It will thus be seen that the defendant had knowledge ot 
all the facts as to the plaintiff’s interest in the brick before 
he filed answers in the garnishment proceedings, and he 
should have set them up as a defense in those cases. This 
he evidently did not do. The garnishment proceedings 
seem to have taken place in justice’s court. The attaching 
creditor had no greater rights against the garnishee than 
were possessed by the defendant in the action; therefore _ 
when a debt has been assigned in good faith fora valuable 
consideration before the notice to the garnishee, the as- 
signee will be protected; and if after the garnishee has 
answered and before judgment, he is notified by the as- 
signee of the assignment of the debt to him, before service 
of the notice, the garnishee should at once bring the matter 
to the attention of the court by a supplemental answer. 
(Copeland v. Manton, 22 0. 8., 404; Maxw. Justice Pr., 
(5th Ed.), 341-2; Drake on Attachment, sec. 527; Wake- 
field v. Martin, 3 Mass., 558; Dix v. Cobb, 4 Id., 508; 
Warren v. Copelin, 4 Mete. (Id.), 598; Littlefield v. Smith, 
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17 Me., 327; Winch v. Keeley, 1 T. R., 619; Walling 
v, Miller, 15 Cal., 38; Smith v. Clark, 9 Towa, 241; 
Nesmith v. Drum, 8 W. & S. (Pa.), 9; Wilson v. Davis- 
son, 5 Munf. (Va.), 178; Tazewell v. Barrett, 4 H. & M. 
(Va.), 259; Anderson v. De Soer, 6 Gratt., 364.) 

No question is made as to the bona fides of the plaint- 
iff’s claim, and as it is clearly established that the defend- 
ant had notice of such interest before the notice in the 
garnishment was served, he is not protected, but as he 
seems to be fully indemnified he probably will suffer no 
loss. Where the judgment of the court is against the es- 
tablished controlling facts in the case, it cannot be sustained, 
It follows that the judgment of the district court must be 
reversed and a decree will be entered in this court for the 
amount claimed in the petition, with interest thereon. 


DECREE ACCORDINGLY. 


THE other Judges concur. 


THE SToDDARD MANUFACTURING COMPANY VY. 
KRAUSE ET AL. 


* [FILED JUNE 27, 1889.] 


1. Partnership. An ostensible partner retiring from a firm must 
give notice of his retirement or he will be liable to creditors of 
the continuing firm or partner, who either carries on the busi- 
ness, or is charged with the duty of liquidating the business of 
the partnership. 


: DISSOLUTION. To affect the rights of one dealing with 
a partnership firm, actual notice of its dissolution must be 
brought home to him. (Johnson v. Totten, 3 Cal., 343.) 


Error to the district court for Platte county. Tried. 
below before Post, J. 
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McAllister & Cornelius, for plaintiff in error, cited : 
Pecker v. Hall, 14 Allen, 532; Bates, Law of Partnership ; 
secs. 607, 611, 612, and cases cited; Warren v. Ball, 37 
Ill., 77; Bayard v. Johnson, 2 Peters, 186, and note; 
Wade, Law of Notice, sec. 530; Abbott’s Trial Evidence, 
p. 222, par. 40; Story on Partnership, sec. 160; Southern 
v, Grim, 67 Ul, 106; Williams v. Bowers, 15 Cal., 321. 


M. Whitmoyer, for defendant in error. 


Coss, J. 


This cause was brought to this court on error from the 
district court of Platte county. 

The Stoddard Manufacturing Company, organized as a 
corporation under the laws of the state of Ohio, and author- 
ized to do business in this state, complains that Gus, R. 
Krause, Henry Lubker, and W.J. Welch, a copartnership 
formed and doing business in this state, under the firm 
name of Krause, Lubker & Welch, on June 24, 1886, 
bought of the company certain goods, wares, and merchan- 
dise, consisting of agricultural implements, which were 
delivered to the firm, in part payment for which that firm 
endorsed and transferred to the company a certain promis- 
sory note as follows: 


“$100. NOs.c0¢eeece 
“CoLtumBus, Nrs., October 1, 1886. 

“On or before the first day of July, 1887, for value 

received, I or we promise to pay to Kranse, Lubker & 

Welch, or order, one hundred dollars at Columbus State 
Bank, with interest from date until paid at the rate of ten 

per cent per annum. 

“Gigned) G. BR. Krause. 
Indorsed: “Pay to the order of the Stoddard Mf’g 
Co., protest waived. (Signed) Krause, Lubker & Welch,” 
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which was not paid by either drawer or endorser; also a 
second promissory note as follows: 


«$26. CoLumsus, NEB., August 24, 1886. 
“On or before the 1st day of June, 1887, for value re- 
eeived, in one hay rake, I, we, or either of us promise to 
pay the Stoddard Manufacturing Company, Dayton, Ohio, 
or order, twenty-six dollars at the Columbus State Bank, 
with interest at the rate of ten per cent per annum from 
date until paid. (Signed) Wa. T. Price.” 


Indorsed: “For value received I or we hereby guar- 
antee the payment of the within note at maturity, or at 
any time thereafter, or any renewal of the same, and 
hereby waive protest, demand, and notice of non-payment 
thereof. (Signed) Krause, Lubker & Welch ;” which was 
not paid by drawer or guarantor, by reason of which the 
company demand judgment against the firm for $126, with 
interest at ten per cent on $100 from October 1, 1886, and 
at the same rate on $26 from August 24, 1886, and costs 
of suit. 

The separate answers of defendants, Lubker and Welch 
denied each and every allegation of the plaintiff except 
that it is a duly authorized corporation. 

There was a trial to a jury with a finding for the de- 
fendants as to the first note of $100, and for the plaintiff 
on the second note of $26, with verdict for plaintiff of 
$30.50. 

The plaintiff’s motion for a new trial was overruled, 
judgment entered on the verdict, and exceptions taken, 

The plaintiff in error assigns the following causes: 

1. The verdict is contrary to law. 

2. The verdict is not sustained by the evidence. 

3. The court erre| in giving the instruction to the jury. 

It appears from the evidence that the defendants, Krause, 
Lubker & Welch, were general partners engaged in the 
sale of agricultural implements at Columbus, in this state, 
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as a firm or partnership of the name and style of Krause, 
Lubker & Welch. For aught that appears in the case 
they were all active partners, taking an equal part in the 
business of the firm. They purchased agricultural imple- 
ments on credit of the plaintiff, a manufacturing corporation 
‘of Dayton, Ohio, under an agreement that plaintiff receive 
in payment for said goods from time to time the notes of 
the customers of said firm endorsed or guaranteed by them. 
The firm was dissolved on the 3d or 4th day of November, 
1886, being then indebted to the plaintiff. There was evi- 
dence offered which it is assumed tended to prove that a 
notice of such dissolution was published about that date, 
but upon objection said evidence was rejected. It does not 
appear whether the business was continucd by any or either 
of the partners, nor indeed what were the terms of the dis- 
solution or whether any provision was made for winding 
up or settling the partnership busine-s. But it does ap- 
pear that on or about the 10th day of said month of No- 
vember the plaintiff received by mail from the defendants 
an invoice of indorsed and guaranteed notes to apply on 
the indebtedness of defendants to the plaintiff, the receipt 
of which was acknowledged by letter dated the 10th of 
said month and in the due course of business. In this 
invoice or remittance of notes were the notes sued on. 
While the evidence is not very clear, there can be no doubt 
that the defendants had credit on their account with the 
plaintiff for the full amount of these notes. It does not 
appear which one of the defendants performed the clerical 
work of enclosing and mailing said package of notes to 
the plaintiffs or of writing the letter of transmittal, nor do 
T think it at all important. It appears from the testimony 
of the defendant, G. R. Krause, that at the time of the 
dissolution he was indebted to the firm for a pulverizer, a 
rake, and some other goods of the plaintiff’s manufact- 
ure, amounting in all to one hundred dolla: which he 
had taken for use on his farm; that he executed his note 
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to the firm therefor, placed it in the firm’s safe and en- 
tered it on the books of the firm, after having endorsed 
it in the name of the firm. This endorsement, he says, he 
placed on the note after the dissolution of the firm. But 
it appears from the deposition of William J. Jones, book- 
keeper and treasurer of the plaintiff, that the two notes 
sued on were received by the plaintiff, endorsed to it, on 
the 10th day of December, 1886, as a part of an invoice 
or remittance of notes as hereinbefore referred to, made 
on the 4th day of the said month; that the defendant firm 
had full credit on their indebtedness to the plaintiff for the 
said invoice or remittance of notes, including the notes 
sued on, and that no part of the notes sued on had been 
paid; and that at the date of the receipt of said notes 
plaintiff had no notice of the dissolution of said firm. 

The court instructed the jury as follows: 

“Tn this case the answering defendants, Lubker & Welch, 
admit their liability for the amount of the note of W. T. 
Price; you will therefore find for the plaintiff to the 
amount of said note. The law and the facts are with the 
defendants so far as the note signed by G. R. Krause is 
concerned, and you will find for the defendants as to that 
note.” 

The plaintiff presented the following instruction, which 
was refused : - 

“The court instructs the jury that if they find from the 
evidence that the goods in controversy were sold and de- 
livered to the defendants and the notes in suit were trans- 
ferred to the plaintiffs before they were informed of the 
dissolution of the firm of Krause, Lubker & Welch, the 
defendants are liable.” 

While as above stated it does not appear from the bill 
of exceptions whether after the dissolution of the firm the 
business was continued by any or either of the partners, or 
whether any provision was made for winding. up or set- 
tling the partnership business, yet there is a hint in the 
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testimony of Henry Lubker, who was sworn and examined 
as a witness on behalf of the defendants, that Mr. Krause 
was either by the terms of the dissolution or by the suf- 
ferance, permission, and assent of the other partners the 
liquidating partner of the dissolved firm. I copy from 
the evidence of Henry Lubker: 


Q. Take this $26.00 note marked Exhibit “B.” Mr. 
Lubker, who was the owner and in possession of that note 
at the time of the dissolution of your firm? 

A. Why the firm of Krause, Lubker & Welch held it 
in trust for the Stoddard Manufacturing Company till we 
dissolved and then turned it over to Mr. Krause. 

Q. Who endorsed that note? 

A. I don’t know; it looks like Mr. Krause. 

Q. Was that endorsed while the partnership was in ex- 
istence ? 

A. No, sir. 

Q. Did your firm ever endorse that note and transfer it 
to anybody? 

A. No, sir. 


The case of Lloyd v. Thomas, 79 Pa. St., 68, is a case 
precisely in point with the case at bar, if Krause was either 
expressly or impliedly made the liquidating partner upon 
the dissolution of the firm. I copy the syllabus: 


“A firm dissolved in May, giving notice by publication 
and authorizing one to use the firm name as liquidating 
partner. In August, without the knowledge of his fellows, 
he drew notes payable to the firm, endorsed them with the 
firm name, liad them discounted by bankers with whom the 
firm had never had dealings; the proceeds of the notes 
passed to the individual credit of the partner making them ; 
there was evidence that the proceeds were applied to the 
firm debts. Held, That if the notes were bona fide for 
liquidation and the proceeds applied to payment of fxm 
debts, the other partners would be liable.” 
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In the case of Fulton v. Central Bank: of Pittsburgh, 92 
Id., 112, the court in the opinion says: “It is well settled 
that after dissolution a liquidating partner may bind his 
late copartners in borrowing money to pay the debts of the 
late firm. He may renew an accommodation endorsement 
and give notes to liquidate the partnership indebtedness. 
* * * The authority to act as a liquidating partner does 
not require an express and specific appointment. When 
one so acts with the knowledge of his late copartners, their 
permission may be presumed.” 

In his late and valuable work on the “Principles of 
Partnership” Professor Parsons thus states the rule: “If 
no liquidating partner is appointed, any partner who con- 
tinues the business can bind his copartners for a liquidation.” 
(Principles of Partnership, sec. 185.) 

In the case at bar, although, as above stated, there was 
an attempt to prove the publication of a notice of the disso- 
lution of the partnership of defendants, yet no evidence of 
such publication was received or is to be found in the record. 
It has been often held that where a partnership relation 
has existed between two or more persons and one or more 
of them seeks to defend against an obligation incurred in 
the partnership name by one or more of the partners who 
continued the business, on the ground that the partnership 
had been dissolved, they must prove at least constructive 
notice of such dissolution. (See Southern v. Grim, 67 IIl., 
106; Speer v. Bishop, 24 O.8., 598; Johnson v. Totten, 3 
Cal., 343; Williams v. Bowers, 15 Id., 321, and: Woodruff 
v. King, 47 Wis., 261.) 

But as there must be a new trial it is deemed not inappro- 
priate to say that the mere publication of a notice of disso- 
lution in a local newspaper at the residence of defendants 
would probably not be deemed binding upon the plaintiff, 
a resident of a distant state, with whom defendants had 
long had important dealings and business relations, but’ 
that actual notice should be brought home to him. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED, 


THE other Judges concur. 


GrorcE REeynoups v. THe State or NEBRASKA, 


[FrILup JUNE 27, 1889.] 


1. Rape: Evipence. In a prosecution for rape there was a conflict 
in the testimony as to the resistance of the proxecutrix, and also 
as to the resort to force by the accused. The latter asked an in- 
struction in substance cautioning the jury against prejudice 
which was liable to be aroused against the accused because of 
the heinous nature of the charge, and calling their attention to 
the difficulty of defending against the accusation, and tha: if the 
carnal knowledge, while she had the power to resist, was with 
the voluntary consent of the woman, no matter how tardily 
given, or how much force had previously been employed, it was 
no rape. Held, The instruction asked should have been given, 


2. 


: EVIDENCE: OBJECTIONS. Objections were predicated on 
certain testimony of an expert, but it appeared from the record 
that the testimony objected to had been first drawn out on cross- 
examination by the attorneys for the prisoner. Held, That the 
objections could not be considered. 


Error to the district court for Saunders county. Tried 
below before MARSHALL, J. 


Hamilton & Trevitt, for plaintiff in error, cited: Clark 
v. Fisher, 1 Paige Ch. (N. Y.),-171 [19 Am. Dee., 402]; 
Otis v. Thom, 23 Ala., 469 [58 Am. Dec., 303]; Smith 
v. Slate, 55 Ala., 1; Cook v. State, 4 Zab. (N. J.), 852; Van 
Zandt v. Ins. Co., 55 N. Y., 179; Conners v. State, 47 
Wis., 523. 
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Wm. Leese, Attorney General, for defendant in error. 
MAXWELL, J. 


An information was filed against the plaintiff in error 
in the district court of Saunders county charging him with 
the crime of rape and on the trial he was found guilty and 
sentenced to imprisonment in the penitentiary for four 
years, A large number of errors are assigned in this court, 
most of which it is unnecessary to notice. The evidence 
of the prosecuting witness was received through the aid of 
an interpreter, and while it may be true in its principal 
features the examination was conducted in such a manner 
as practically to put words in the witness’s mouth. No 
objection seems to have been made to this mode of con- 
ducting the examination and it is not ground of error, but 
as there must be a new trial and it is evident that the 
witness has a considerable knowledge of the English Jan- 
guage, an effort should be made to take her testimony with- 
out the intervention of an interpreter and as far as possible: 
require her to narrate the facts. 


The plaiatiff in error asked the court to give the follow- 
ing instruction, which was refused : 


“JT. The charge made against the defendant is, in its 
nature, a most heinous one, and well calculated to create 
strong prejudice against the accused, and the attention of 
the jury is directed to the difficulty growing out of the 
nature of the usual circumstances of the crime, in defend- 
ing against the accusation of rape. So you, the jury, must 
carefully consider all the evidence in the case, and the law 
given you by the court in making up your verdict. 

“You must find on the part of the woman, not merely 
a passive policy or equivocal submission to the defendant ; 
such resistance will not do. Voluntary submission by the 
woman, while she has power to resist, no matter how reluc- 
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tantly yielded, removes from the act an essential element of 
the crime of rape. 

“Tf the carnal knowledge was with the voluntary con- 
sent of the woman, no matter how tardily given, or how 
much force had theretofore been employed, it is not rape.” 

In Conners v. State, 47 Wis., 523, Judge Lyon, in deliv- 
ering the opinion of the court, said of an instruction sub- 
stantially like the one asked in this case: 

“The law given by the learned circuit judge to the jury 
contains a correct statement of the law of the case, as far 
as it goes, but it does not contain the substance of the re- 
jected instructions. It fails to caution the jury that preju- 
dice was liable to be aroused against the accused because of 
the heinous nature of the crime charged in the information, 
or to call their attention to the difficulty growing out of the 
nature and usual incidents of the crime, of defending 
against an accusation of rape. It did not press upon their 
attention the principle or rule that voluntary submission 
by the woman, while she has power to resist, no matter 
how reluctantly yielded, removes from the act an essential 
element of the crime of rape. The jury were not expressly 
told that if the carnal knowledge was with the consent of 
the woman, no matter how tardily given, or how much 
force had theretofore been employed, it is no rape. And 
lastly, the jury were not instructed that proof of the good 
reputation of the accused as a peaceable and law-abiding 
citizen (and such proof was given on the trial) was entitled 
to some weight in his favor, especially if there were cir- 
cumstances proved on the trial upon which a doubt of his 
guilt might be predicated. The proposed instructions are 
not accurately drawn, but they aim to state the above 
propositions, all of which are well established rules of law.” 

This, we think, is a correct view of the law. The fact 
that the charge itself will frequently raise a clamor among 
ignorant and easily biased persons has been recoguized by 
fair-minded judges and law writers from the time of Chief 
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Justice Hale, at least, until the present time. Even that 
eminent and impartial judge seems to have given but 
little thought to the care required in trying this class of 
cases until a case came before him where three witnesses, 
‘including the prosecutrix, swore positively tothe commission 
of the act when upon inspection of the accused it appeared 
that he could not have committed the offense. Other cases 
are also mentioned. He says: “I only mention these in- 
stances that we may be more cautious upon trials of offenses 
of this nature, wherein the court and jury may with so much 
ease be imposed upon without great care and vigilance.”’ 
(Hale, Pl. of the Crown, vol. 1, p. 636.) 

In Oleson v. State, 11 Neb., 276, it was held that where the 
‘prosecutrix was conscious and had possession of her natural, 
mental, and physical powers and was not terrified by threats 
or in such a position that resistance would be useless, it 
‘must appear that she resisted to the extent of her ability. 
In Mathews v. State, 19 Neb., 330, the authorities of this 
and other states were reviewed and the doctrine of Oleson 
v. State affirmed. 

The case of State v. Burgdorf, 53 Mo., 65, resembles in 
some of its features that under consideration, and it was held 
that a “passive policy, a mere half-way case, will not do.” 
To the same effect, People v. Abbott, 19 Wend., 194; Whit- 
taker v. State, 50 Wis., 518; Don Moranv. People, 25 Mich., 
356; Whitney v. State, 35 Ind., 506; People v. Brown, 47 
Cal., 447; Taylor v. State, 50 Ga., 79. The case should 
be so submitted to the jury as to enable it to consider all 
the evidence and determine therefrom the question of the 
guilt or innocence of the accused. 

Objection is made to certain questions asked Dr. Mans- 
felde as an expert. It is sufficient to say that the questions 
objected to were in the first instance asked by the attorneys 
for the plaintiff in error, and therefore they cannot predi- 
eate error thereon. As there must be a new trial we will 
not discuss the testimony in the case. 
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The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


Tue other Judges concur. 


Pp. F. H. Scuars v. Jonnw Barnp. 
[FILED JUNE 27, 1889.] 


1. Replevin: Damacss. Where @ sheriff levied an execution 
upon a stock of drugs contained in a drug store, and took them 
into his possession as the property of A, and they were replev- 
ied from the sheriff by B, who claimed to be the owner, and 
upon a jury trial the drugs were found to be the property of B, 
the trial jury, in estimating the damages due to B by reason of 
illegal detention of the property by the sheriff, will not be con- 

" fined to the net income of the store at or about the time of the 
levy. They may take into consideration all other elementa of 
damage shown upon the trial, such as the closing of the store, 
the handling of the goods in making the inventories, etc., and 
in such case, where about one week of time intervened between 
the levy by the sheriff and the restoration of the goods to the 
plaintiff in the action, by the coroner, under the proceeding in 
replevin, a verdict for one hundred and fifty dollars damages 
was not excessive, 


2. In an action of replevin against the sheriff by 
a third party, and stranger to the execution, who had the goods 
in his possession at the time of the levy by the sheriff, and 
where the sheriff justifies undersuch execution in order to main- 
tain his possession, he must show by competent proof his au- 
thority for such seizure. In case he fails to do so, the plaintiff 
in the action will be entitled to jadgment for the possession of 
the goods and his damages. 


Error to the district court for Buti... county, Tried 
below before Hamer, J. 


Marston & Nevius, for plaintiff in error. 
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ReesE, Ca. J. 


This was an action in replevin instituted by defendant 
in error against plaintiff in error for a stock of drugs lev- 
ied upon by plaintiff as sheriff of Buffalo county. A jury 
trial was had in the district court which resulted in a ver- 
dict in favor of defendant in error, sustaining his title to the 
property involved, and for one hundred and fifty dollars 
damages. 

It appears from the record that Flescher and Henline 
were in the drug business as copartners on and prior to 
the 16th day of January, 1886, and that defendant in 
error, who is the brother-in-law of Flescher, had become 
liable for the debts of Flescher, and perhaps of Flescher and 
Henline, to the amotint of about $2,000 by becoming surety 
therefor. Flescher also owed defendant in error $2,220, 
making a total of $4,221.50. Defendant in error induced 
Henline-to sell his interest in the stock to Flescher and 
then purchased from Flescher. 

The transfer was-‘made on the date above named. The 
indebtedness assumed by defendant in error, together with 
the amount owing to him by Flescher, was more than the 
value of the stock of goods on hand. Defendant in error 
seems to have taken possession of the stock but retained 
both Flescher and Henline as clerks. 

On the 24th day of January plaintiff in error, as sher- 
iff, levied an execution upon the property, and took it into 
his possession, when defendant in error replevied it. 

The sheriff, as plaintiff in error, brings the case to this 
court for review, and it will be examined in the order pre- 
sented by him in his brief. 

The first contention of plaintiff in error is that the dam- 
ages allowed defendant in error by the jury were excessive, 

It seems from the record that defendant in error insti- 
tuted the replevin proceedings immediately after the levy 
upon the goods by the sheriff, but that it was about one 
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week from the time of the levy by the sheriff until the 
defendant in error was reinstated in the possession of the 
goods. A good portion of this time was occupied in mak- 
ing the necessary inventory by the coroner. Upon the 
trial considerable attention was paid to the question as to 
the amount of net income of the store about the time of 
the levy of the execution by the sheriff. This was shown 
to be rather small. But it was shown that there was, to 
say the least, over three thousand dollars’ worth of goods 
_in the store levied upon by the sheriff, and also replevied 
back by the defendant in error. We apprehend that in 
estimating the damages due the defendant in error, under 
section 191 of the Civil Code, the jury would be permitted 
to take into consideration the length of time intervening 
between the levy by the sheriff and the complete reinstat- 
ing of defendant in error to his possession. In addition 
to this, we think it would be entirely proper for them to’ 
consider the depreciation in value of the property from 
handling in making the inventory. It is true, as claimed 
by plaintiff in error, that nothing but compensatory dam- 
ages could be allowed. Yet for the purpose of arriving 
at the just compensation due the defendant in error, or 
growing out of the levy, or wrong by plaintiff in error, if 
wrong it were, the jury would be entitled to take into con- 
sideration all the elements of damage in the case as shown 
by the evidence. We do not think the amount of damages 
found by the jury is so great as to necessarily lead to the 
conclusion that it is the result of either bias or prejudice 
on the part of the jury. We cannot, therefore, interfere. 
It is next contended that “ the verdict is contrary to law and 
should have been for the defendant.” We have carefully 
read the bill of exceptions throughout, and cannot agree 
with counsel for plaintiff in error in this conclusion. As 
we have already said, it is sufficiently shown that Flescher 
was indebted to defendant in error in the sum of $2,220.50, 
money which had been borrowed and for which Flescher 


JANUARY TERM, 1889. 97 


Schars v. Barna, 


had executed his note, and that defendant in error was liable 
to the creditors of Flescher, and perhaps of Flescher and 

Henline, for $2,000 more. It is true, perhaps, that defend- 

ant in error was aware at the time of the transaction that 
Flescher was deeply involved in debt and was perhaps in- 
_ solvent; but that would not necessarily prevent him from 

procuring payment of his indebtedness if the same were 
bona fide, and securing himself against the liability which 

existed by reason of his having become surety for Flescher 
to the persons named in the bill of exceptions. We can 

find no evidence of fraud on the part of defendant in er- 

ror, and from the whole tenor of the testimony it seems to 

us that it can be safely said that the transaction was sim- 

ply an effort on the part of defendant in error to secure 

the amount due him by Flescher, and the amount for 

which he was liable; and also on the part of Flescher to 

prefer defendant in error, who was one of his creditors, to 

the exclusion, probably, of others, although it does not 

appear in evidence that any of the creditors of Flescher 

and Henline were defrauded, injured, or delayed in the col- 

lection of their debts. 

Some objections are made to the instructions given to 
the jury by the trial court. But it would serve no good 
purpose to examine these instructions, for the reason that 
there was no proof presented tothe jury showing any right 
upon the part of plaintiff in error to seize the goods in, 
question. It was shown, no doubt, to the full satisfaction, 
of the jury, that the goods levied upon were originally the. 
property of defendant in error. He replevied them from; 
plaintiff in error, and showed his right thereto. We are 
unable to find any proof offered on the part of plaintiff in 
error which would entitle him to the possession of the 
goods, As staied in Williams v. Hikenberry, 25 Neb., 
721, recently decided by this court, where property in 
possession of a third party who claims title thereto, and 
the right of possession thereof,is levied upon, the sheriff 
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must show his right to levy by introducing in evidence 
the process under which he levied, the judgment, etc. It 
is not necessary to rediscuss this question. We have found 
nothing in the bill of exceptions to show that plaintiff in 
error was entitled to the goods, even were they not claimed 
by defendant in error. This, of course, it was necessary 
for him to do in order to make his justification complete. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


Evian J. Wiuxis v. SraTeE or NEBRASKA. 
[FILED JUNE 27, 1889.} 


Practice in Supreme Court. Where a case is presented upon 
the transcript alone, without a bill of exceptions, instructions 
given to the trial jury by the district court will be presumed to 
be correct, unless they misstate the law and contain proposi- 
tions which could not be held correct in any possible case made 
by the proof uuder the complaint or information upon which 
the prosecution was founded, all presumptions being in favor of 
the regularity of the proceedings of the district court, 


Error to the district court for Lancaster county. Tried 
below before HaywaArp, J. 


Lewis & Lewis, for plaintiff in error, 
Atkinson & Doty, for defendant in error. 
Reese, Cu. J 


This prosecution was instituted in the police court of the 
city of Lincoln upon a complaint which was as follows: 
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“THE State oF Nepraska v. WILLIS (first name 
unknown). 


“Tn the police court of the city of Lincoln, Lancaster 
county, Nebraska. 


“THs Stave or NEBRASKA, \ 
“Lancaster County, 

“A complaint and information of Charles Meyer in the 
county of Lancaster, made before me, A. F. Parsons, judge 
of the police court, in and for the city of Lincoln, Lancas- 
ter county, Nebraska, on this 27th day of April, 1886, who, 
being duly sworn, on his oath says that one Willis, the first 
name unknown, of said last named couuty and city, on or 
about the day of March, 1886, in the county last 
named, and within the corporate limits of the city of Lin- 
coln, then and there being, did unlawfully and willfully 
place, and suffer to remain, in and upon a gutter, fronting 
upon the lots owned by him, certain refuse matter and 
filth, to-wit: stable manure, which did obstruct said gutter 
or ditch, and did interfere with the drainage of such city, 
said gutter so filled and obstructed being on the west side 
of Eighth street between W and X streets, contrary to the 
form of the ordinance in that behalf provided, and against 
the peace and dignity of the state of Nebraska. 

“ (Signed) CuarRLes MEYER.” 


The cause was appealed from the judgment in the police 
court to the district court, where a jury trial was had. 

‘From a verdict of guilty, and a judgment of conviction, 
the plaintiff in error brings the case to this court by pro- 
ceedings in error. There is no bill of exceptions, and it 
is impossible for us to state what the evidence before the 
trial court was. We will notice briefly the points relied 
upon by plaintiff in error in this court. 

The first is that the court erred in giving the first in- 
struction asked for on behalf of the state, and in refusing 
to give the fourth and sixth instructions requested by the 
plaintiff in error. 
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The first instruction asked for by the state was as fol- 
lows : 

“1, You are instructed that if you find the city built or 
caused to be made a ditch along Highth street for drainage, 
and that the defendant caused said ditch to be filled, on or 
about the time alleged in the complaint, up.so as to impede 
the drainage in such ditch, you must find the defendant 
guilty.” 

The objection to this instruction is, that it was too vague, 
general, and uncertain ; that it did not indicate with accuracy, 
or precision, the kind or amount of proof required to justify 
a jury in finding a person guilty of a criminal offense; that 
it conflicts with the first instruction given at the request of 
the plaintiff in error, and is calculated to mislead thejury. 
Being left entirely in the dark as to what evidence was 
submitted to the jury, the only question presented here to 
be considered is, whether or not this instruction could have 
been correct under any conditions or circumstances which 
might have been proven on the trial, or, under any quality 
or character of proof. For it is a well established rule 
that all presumptions are in favor of the regularity of the 
proceedings of the district court. ‘This being true, the in- 
structions must be examined in the light of such presump- 
tions. In connection with this instruction the court, upon 
request of plaintiff in error, gave a number of instructions, 
which we here copy. They are as follows: 

“1, The jury are instructed that every material allega- 
tion of the complaint must be proven, beyond a reasonable 
doubt, and that if the evidence submitted by the state leaves 
any reasonable doubt in the minds of the jury as to the 
defendant’s guilt, he must be acquitted. 

“9, The jury are instructed that itis incumbent upon the 
prosecution to prove that the refuse matter alleged to have 
been deposited by the defendant in and upon a gutter of 
the city, obstructed and interfered with the drainage of 
the city. ; 
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“3. The jury are instructed that a gutter, within the 
meaning of the ordinance of the city of Lincoln under 
which the complaint in this case is brought, is a ditch or 
conduit calculated to allow of the passage of water from 
one point to another in a certain direction, and that a mere 
excavation without an outlet would not be a gutter within 
the meaning of said ordinance. 

“5. The jury are instructed that if they found the city 
authorities caused an excavation to be dug along the front 
of the defendant’s premises without any adequate or proper 
outlet, which was usually or frequently filled with water to 
such an extent as to interfere with ingress and egress to and 
from the defendant’s land, they may also find that such an 
excavation constituted a nuisance within the meaning of 
the law. 

“7, The jury are instructed that if this complaint is 
based upon an ordinance of the city of Lincoln, it is not 
only necessary for the government to prove beyond a rea- 
sonable doubt the acts of the defendant charged in the 
complaint, but also to prove beyond a reasonable doubt, by 
competent evidence, said ordinance. 

“The city of Lincoln cannot license the erection or com- 
mission of a nuisance, and if a nuisance is committed by 
the civil authorities of said city, a person suffering from 
said nuisance has the same remedies that he might have 
against a private individual. 

“The jury are instructed that the prosecution must 
prove that the offense charged was committed on or about 
the time charged in the complaint, and before you can 
convict the defendant, you must believe beyond a reasona- 
ble doubt, from the evidence, that the defendant did commit 
the offense charged in the complaint.” 

It will be apparent upon a comparison of all the in- 
structions that the criticism upon instruction No. 1 cannot 
be sustained. 

It does not misstate any proposition of law. It could 
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only be considered in connection with the evidence which 
was submitted to the jury. That not being before us, and 
the whole scope of the instructions seeming to cover a case 
which was submitted, we cannot hold the instruction bad. 

It is next insisted that the court erred in refusing to 
give instruction No. 4 asked by defendant in error. This 
instruction was as follows: 

“4, The jury are instructed that if the city authorities, 
in the construction of the gutter in qustion, constructed 
along the front of the defendant’s premises, and thence, 
without permission or license, through, over, or upon the 
land of private persons, including the defendant, making 
the portion of the ditch that lies upon the defendant’s land 
the outlet for the portion constructed in front of his land, 
the city has gained no other or greater right to maintain 
the portion of the gutter constructed in front of the de- 
fendant’s land than it would have gained if the portion of 
the gutter which was made without authority or license 
upon defendant’s land had not been constructed.” 

It is quite probable that this instruction contains a cor- 
rect statement of the law as applicable to some cases, or to 
a case which might be made to a jury. But whether or 
not the evidence submitted would warrant any such an in- 
struction is beyond our power to say. We do not know 
that any proof was submitted to the jury, that the ditch 
referred to had been constructed upon any other land or in 
any other place than along the border of the street. If it 
had not, the court did not err in refusing to give the in- 
struction asked, and for the purpose of sustaining the 
judgment of the court we must presume that there was no 
such evidence. A number of other instructions were asked 
by plaintiff in error and refused by the court. The same 
ule which has been applied to instruction No. 4 must apply 
to those under consideration. Jt is impossible for us to 
say, from the record, that they were not properly refused, 
and it is not deemed necessary to extend the length of this 
opinion by a discussion of them. 
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_ Weare unable to detect any error by an inspection of 
the record before us, and the judgment of the district court 
must therefore be aflirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


Mack WALKER v. JONATHAN TURNER. 
[FILED Junz 27, 1889.] 


1. Practice: APPEARANCE. When a defendant appears specially 
for the purpose of challenging the jurisdiction of the court over 
him on the grounds of a defect in the service of summons, if the. 
objection is overruled, an answer to the merits of the case with- 
out further objection to the jurisdiction, followed by a trial 
thereon, will be deemed a general appearance, and the objection 
waived. 

2. Action Quantum Meruit: EvipENcE. In an action upon the 
quantum meruit for compensation for services performed upon the 
request of the defendant, and which employment was denied by 
such defendant, it was not error for the trial court to permit the 
plaintiff to testify that the defendant represented that the serv- 
ices would be worth, and that he would guarantee the payment 
of that sum, etc.; the offer as to price not having been accepted by 
the plaintiff. Such evidence would not establish an express 
contract as to the price to be paid. 


3. 


In such case, when the defendant alleged in his 
answer that the plaintiff’s services were rendered exclusively for 
the water works company, and that he had been fully paid 
therefor, it was held not erroneous for the trial court to exclude 
from the consideration of the jury a receipt for $1,000, executed 
by the plaintiff to the water works company, there being no 
proof that the employment, nor payment, by the water works 
company was intended to cover the whole time of the plaintiff 
and his efforts on behalf of the defendant in securing the adop- 
tion of his pump. 


4. “Instructions: Excrprions. A general exception to instruc- 
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tions given is insufficient. Each specific instruction which is 
claimed to be erroneous must be distinctly pointed out and spe- 
cifically excepted to.” (Brooks v. Dutcher, 22 Neb., 644.) 


5. Evidence examined, and held, sufficient to sustain the verdict. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Marston & Nevius, for plaintiff in érror, cited: Atkins 
v. Atkins, 9 Neb., 191; McGavock v. Pollack, 18 Id., 
535 ; Grebe v. Jones, 15 Id., 315; Holmes v. Holmes, Id., 
615; Potter v. C._ & N.W. Ry. Co., 1 Id., 14; Bishop on 
Contracts, secs. 185, 187; Winchester v. King, 46 Mich., 
102; Bartling v. Behrends, 20 Neb.,.211. 


John M. Stewart, for defendant in error, cited: Crowell 
v. Galloway, 3 Neb., 220; Kune v. People, 4 Id., 509; 
Burnham ». Doolittle, 14 Td: 215. 


Reese, Cu. J. 


This action was instituted in the district court of Buffalo 
county, the purpose of which was to recover from plaintiff 
in error the sum of $2,500, alleged to be due defendant in 
error for certain services rendered on behalf of plaintiff in 
error in procuring the adoption of a certain pump to be used 
in thesystem of water works constructed for tue city of Kear- 
ney. The allegations of the petition were substantially that 
at and prior to the time of the coutract which is alleged to 
have been entered into between plaintiff and defendant the 
city of Kearney was desirous of constructing a system of 
water works; that plaintiff in error was the manufacturer 
of a certain pump known as the Walker pump, and that 
he employed defendant in error to assist him in presenting 
to the city council of the city of Kearney the merits of 
said pump and inducing them to cause the same to be adopted 
in connection with the water works system of the city of 
Kearney. It was alleged that the contract between plaint- 
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iff and defendant was made in the city of Chicago, where 
defendant in error had gone at the request of the plaintiff, 
and during an interview held between them; that in pur- 
suance of said contract defendant in error returned to the 
city of Kearney, and by canvassing the matter of the con- 
struction of water works with the citizens and members of 
the city council he induced them to adopt the system of 
water works constructed by the corporation known as the 
American Water Works and Guarantee Company, Limited, 
with a condition in the contract with such company which 
required them to adopt the wheel or pump of defendant 
in error as the pumping power of said system of works. 
It is unnecessary to notice further the allegations of the pe- 
tition. 

By his answer plaintiff in error admitted the allegations 
of the petition concerning the purpose of the city of Kear- 
ney to construct the system of water works, the adoption 
by the council of said city of the works as constructed by 
the American Water Works and Guarantee Company, Lim- 
ited, the franchise being granted to them, and the adoption 
of. the pump mannfactured by plaintiff in error. In con- 
nection with the denial on the part of plaintiff in error, 
that defendant in error was employed by him or assisted 
him in procuring the adoption of his pump as part of the 
water works system of the city of Kearney, it is alleged 
that whatever services were rendered by defendant in error 
were rendered in favor of the water works company above 
named and not for him, and that defendant in error had 
been fully paid by the said water works company for his 
services. All the allegations of the petition not admitted 
were denied. The reply amounted to substantially a gen- 
eral denial of all the allegations of the answer. The cause 
was tried to a jury, which resulted in a verdict in favor of 
defendant in error for the sum of $500. Plaintiff in error 
alleges errors occurring upon the trial and prior thereto, 
and brings the case to this court by proceedings in error. 
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Before plaintiff in error answered, he appeared specially 
and objected to the jurisdiction of the court, for the reason 
that there was no legal service of summons upon him, 
either actually nor constructively. The challenge to the 
jurisdiction of the court was overruled, to which plaintiff 
excepted, and now assigns the ruling of the district court 
upon this objection as error. The record does not show 
that completed service was ever made upon plaintiff in 
error, and it is quite probable that at the time of the 
filing of the motion, and the ruling thereon, the court 
did not have jurisdiction of the person of plaintiff in 
error. But after the ruling of the district court plaintiff 
in error appeared generally and answered to the full merits 
of the case, without raising any question as to the juris- 
diction. The cause proceeded to trial and was tried upon 
the merits of the contest between plaintiff and defendant 
alone. Without stopping to discuss the question here 
presented, we think it is well settled in this state that 
a general appearance of the character made by plaintiff 
in error in this case will waive any defect in the service 
of summons or want of jurisdiction. (Orowell v. Gal- 
loway, 3 Neb., 220; Burnham v. Doolittle, 14 Id., 215.) 
The objection now that the district court did not have 
jurisdiction over the person of plaintiff in error cannot 
avail him., As we have seen, the plaintiff’s cause of 
action was to recover upon the quantum meruit for services 
alleged to have been performed for plaintiff in error, and 
that by performing the services rendered upon the request 
of plaintiff in error there was an implied obligation on the 
part of plaintiff in error to have paid a reasonable compen- 
sation therefor; that is, what it was worth. In the course 
of the examination of defendant in error, when upon the 
wituess stand, in which he detailed several conversations 
had between the parties, he stated that plaintiff in error 
had said in his presence that he, plaintiff in error, would 
guarantee to defendant in error the sum of $2,000 to get 
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his patent introduced in this state. This was objected to, 
as imniaterial and incompetent, and a motion was made to 
strike it out, which was overruled. To this the plaintiff in 
error exccpted, and now assigns this ruling of the court for 
error. This objection is made upon the ground that, as the 
action was upon the quantum meruit, it was not proper to 
allow the witness to testify to anything which would tend 
‘to prove an express contract on the part of plaintiff in error 
to pay acertain sum for the services. This is no doubt 
trae, and tle position taken by counsel for plaintiff in error 
would be correct were it a fact that by the evidence which 
was given defendant in error sought to establish a liability 
on the part of plaintiff in error by virtue of an express 
contract by which he agreed to pay a certain sum, but this 
we do not understand to have been the case. There was no 
evidence offered that an agreement between them was made 
by which . plaintiff in error was to pay and defendant in 
error was to receive the sum of $2,000 for his services, but 
the evidence was received rather for the purpose of tending 
to corroborate the theory of defendant in error that he had 
been employed by plaintiff in error to render the services 
which he claims to have rendered. It was not claimed that 
defendant in error accepted the proposition and agreed to 
perform the labor for $2,000 or any other sum. The offer 
made by plaintiff in error to give that much, unaccepted 
by defendant in error, would not be a contract, nor would 
the fact that defendant in error went on and rendered the 
service as claimed by him to have been rendered, change 
the rule. The amount to be paid to compensate him 
would still be one to be implied from the other circum- 
stances. 

It is next claimed that the court erred in excluding 
a receipt offered by plaintiff in error, to which objection 
was made by defendant in error. This receipt was as fol- 
lows: 
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“$1,000. Kearney, NEs., October 22, 1886. 

“ Received of Charles A. Lamb one thousand dollars, in 
full for any and all services directly or indirectly rendered 
to the American Water Works and Guarantee Co., or its 
representatives, and in full for and all claims that I had or 
held against said company, and in full for all fees for attor- 


neys employed. JONATHAN TURNER.” 
To this receipt is appended the following memorandum : 
Draft order J. P. Hartman..............cccceeeceeesees $100.00 
i. 6 JnOs Turner iis sess sec cagscacetansetivess 474,25 
«° Jno. Turner and Ross Gamble......... 425.75 
$1000.00 


Tt is insisted that, in view of the fact that the defense 
tendered by plaintiff in error in his answer was that the 
services of defendant in error were rendered for and on 
behalf of the American Water Works and Guarantee 
Company, and that he had been paid for his services in 
that behalf, this receipt was competent for the purpose 
of proving that fact. We have examined the bill of ex- 
ceptions carefully, and are unable to find any proof what- 
ever that this receipt was executed, or that the money 
mentioned in this receipt as having been paid was intended 
to cover all the labor or services of defendant in error in 
and about procuring the adoption of the American Water 
Works system of water works, and plaintiff’s ppmp. In 
order to render this receipt admissible, as against defend- 
ant in error, it was necessary that it should show that the 
money paid as therein recited was paid in consideration of 
and satisfaction for all the services which he rendered in 
and about the adoption of the system of water works of 
the American Water Works and Guarantee Company, and 
also the adoption of the pump of the plaintiff in error, in- 
connection therewith. We find no proof of this kind. 
That being true, the receipt offered in evidence was prop- 
erly rejected, as immaterial and as throwing no light upon 


JANUARY TERM, 1889. 109 


Wacker v, Turner. — 


the question of the liability of the plaintiff in error to de 
fendant in error for services rendered in his behalf in pro- 
curing the adoption of his pump. 

It is next contended that the court erred in giving cer- 
tain instructions to the jury. We find upon an examina- 
tion of the record that instructions numbers one, two, three, 
and four were given to the jury upon request of defendant: 
in error, To these instructions an exception was taken in 
the following form: “To the giving of each and every of 
such instructions the defendant, by his counsel, then and 
there excepted, and the exceptions were allowed.” Plaint- 
iff in error requested the court to give to the jury a num- 
ber of instructions. Among those so requested were num- 
bers three and four, which were refused. We again quote 
the record. “Both of which instructions, numbers three 
and four, the court refused to give to the jury, to which 
ruling of the court the defendant, by his counsel, then and 
there excepted.” The court then gave to the jury certain 
instructions upon its own motion, numbers one and two. 
We quote from the record again as follows: “To the giv- 
ing of which instruction marked numbers one and two 
the defendant, by his counsel, then and there excepted, and 
the exception was allowed.” This exception was insufficient 
and would not lay a sufficient foundation for a review of 
the instructions given and refused. In Brooks v. Dutcher, 
22 Neb., 644, this question was before the court and received 
as careful consideration as it was possible at that time for 
‘us to give it, and it was the unanimous opinion of the court 
that the rule stated in the cases there cited was correct and 
should be adhered to. We do not deem it essential that 
the question should be again discussed, as we are satisfied 
with the rulings there had. 

It is next contended that the verdict is contrary to and 
not supported by the evidence. This contention is based 
chiefly upon the evidence of defendant in error. himself, 
who, it is claimed, testified positively that an express con- 
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tract had been entered into between him and plaintiff in 
error, by which he was to receive the sum of $2,000 in 
case of the adoption of plaintiff’s pump, or in case it was 
not adopted that he was to receive nothing. We have care- 
fully examined the evidence and cannot agree with the con- 
tention of plaintiff in error. While it is true that upon the 
cross-examiuation, as well as the examination in chief, de- 
fendant in error stated that plaintiff in error guaranteed to 
him $2,000 for his services in the matter testified to by him, 
yet he did not claim, either in the pleadings or his testi- 
mony, that there was an agreement or contract entered into 
by which certain services were to be rendered by defendant 
in error, and in consideration of which plaintiff in error was 
to pay him $2,000 ; but rather that the amount which de- 
fendant in error might expect to realize from his labors in 
that behalf would amount to at least that sum. We observe 
a direct conflict in the evidence between plaintiff and de- 
fendant, and had we been acting as a juror in a trial of 
the case it appears to us that the evidence introduced by 
plaintiff in error would have been sufficient to raise serious 
doubt as to the right of defendant in error.to recover; that 
the circumstances tended to sustain and support his theory 
rather than that of defendant inerror. But of this the jury 
were thie sole judges, and we cannot, as a court of error, sit 
in review on the evidence or as to the weight to which each 
witness should be entitled, that being alone for the jury. 
There being enough to sustain their finding if believed by 
them, we cannot interfere. 

We discover no error in the record calling for a reversal 
of the judgment of the district court, and it must therefore 


be affirmed. 
JUDGMENT AFFIRMED, 


THE other Judges concur. 
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J. B. Forses eT au. v. SamuEuL D. Hicxs, 
[FILED JUNE 27, 1889.] 


1. Fugitives From Justice. Section 330, ef seg., of the Criminal 
Code contemplates that the charge of the crime against the per- 
son to be arrested and delivered up must be made in the state 
where the offense was committed. The charge must be to some 
court, magistrate or officer, in the form of an indictment, com- 
plaint, or other accusation known to the laws of such state or 
territory, and he pending; and a complaint made before a mag- 
istrate in this state which fails to allege that such charge is 
pending against the accused in the state where it is alleged the 
offense was committed, will not confer jurisdiction on such 
magistrate. 


2, False Imprisonment: Evipencs. In an action for false im- 
prisonment against three defendants, one of whom had pro- 
cured the issuance, by one of the others, who was a justice of 
the peace, of a warrant, by virtue of which the other, who was 
a constable, bad arrested and imprisoned the plaintiff, held, 
that the warrant and complaint, on which it was issued, were 
properly admitted in evidence. 


3. : . Iu the action deseribed in the second clause of 
this syllabus a part of the damages sustained by the plaintiff 
consisted of the fees and expenses of a proceeding in habeas cor- 
pus in the county court by which he was released from such im- 
prisonment: Held, That the docket of the county court, contain- 
ing the entries of such proceedings, was properly admitted in 
evidence. 


Error to the district court for Harlan county. Tried 
below before GAsLin, J. 


C. C. Flansburg, for plaintiff in error, cited: Jn re Man- 
chester, 5 Cal., 237; Bishop Crim. Pro., vol. 1, sec. 222; 
Poulk v. Slocum, 3 Blackf. (Ind.), 422. 


John Dawson, for defendant in error, cited: People, ex 
rd, Lawrence, v. Brady, 56 N. Y.,182; Hx parte White, 49 
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Cal., 488; Smith v, State, 21 Neb., 552; Cooley on Torts, 
173. 


Coss, J. 


This case was tried in the district court of Harlan county 
and brought to this court to review the judgment below, 
on error. 

The plaintiff below alleged that on February 28, 1887, 
the defendants unlawfully, and with force, assaulted and 
imprisoned him, and detained him in prison for the space 
of six days without reasonable or probable cause, to his 
damage for expenses of defense of $50 and of $1,950 for 
interruption of his business and for bodily and mental 
suffering. 

The defendants, Forbes and Mason, answered, denying 
all the allegations and averments of the plaintiff. 

There was a trial to a jury with findings for the plaintiff 
and a verdict for $350 damages. 

The defendants’ motion for a new trial was overruled, 
in case the plaintiff should remit $150 of the amount of 
the verdict; and the plaintiff having remitted that sum, 
judgment was entered for $200 damages and costs. 

Exceptions having been taken, the plaintiffs in error 
assign as errors: 

1. That the court erred in admitting the county court 
record docket. 

2. In admitting the justice’s docket, p. 62. 

3. In orally instructing the jury without the consent of 
defendants. 

4, In permitting the plaintiff to go outside the record in 
’ argument to the jury. 

5. In overruling the motion for a new trial. 


As near as it is possible to arrive at the facts in the 
case from the very imperfect bill of exceptions, the defend- 
ant, William E. Goddard, went before the defendant, Jerome 
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B. Forbes, a justice of the peace of Harlan county, and 
charged the plaintiff, Samuel D. Hicks, with the crime of 
being a fugitive from justice, by a written complaint upon 
oath; the justice thereupon issued a warrant for the arrest 
of Hicks and placed it in the hands of the defendant, 
Robert Mason, who was a constable of said county. Mason 
arrested Hicks and brought him before the justice of the 
peace. Hicks pleaded not guilty. A trial was had and 
thereupon the justice found Hicks (defendant in said pro- 
ceeding) guilty in manner and form as charged in said 
complaint and ordered him to be detained by the said con- 
stable for the period of ten days, unless sooner discharged 
or removed by operation of law, and issued a nuttimus to 
said Robert Mason to that effect. Thereupon Hicks con- 
tinued in the custody of Mason until he was discharged by 
habeas corpus proceedings. For this imprisonment Hieks 
sued Goddard, Forbes, and Mason. 

Upon the trial the plaintiff called the defendant Forbes 
as a witness, who testified that about two weeks before a 
previous term of the court he had sent the complaint and 
warrant in said cause against Hicks “to the attorney,” with- 
out stating what or whose attorney, and had not seen them 
since. Upon cross-examination he stated that his docket 
contained a copy of the complaint. Samuel D. Hicks took 
the stand and testified that he was the plaintiff in the case; 
that he resided at Republican City; that he was in the cus- 
tody of Robert Mason for nine days; that.Mason told him. 
that if he would conclude to stay with him and not try to. 
get away from him, that he might stay with him and he 
would not put him in jail; that he was befure Forbes and 
Forbes turned him over to Mason; that he had to em- 
ploy an attorney and paid him $50; that he lost nine 
days while in custody ; that he had to hire his brother ta 
go and see an attorney, for which he paid him $3, and that 
Mason kept control of him all the time. In answer to the 
question by his attorney, “Do you know what you were 


8 
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arrested for?” he answered, “Goddard claimed he had me 
arrested for trying to get away with some property ;” that 
he did not owe him anything. 

Upon cross-examination he stated that he thought that 
Forbes was acting as justice of the peace; that Mason was 
acting as constable; that Mason had a writ in his hand when 
he arrested him; that the writ was issued by Forbes as a 
justice of the peace on Goddard’s complaint; that he made 
an agreement with Mason to stay with him; that he went 
home a couple of times for about fifteen minutes at a time. 
On re-examination, to the question put by his attorney, 
“Do you know how you got your liberty?” he answered, 
“T think you got out some process and got me out.” To 
the question “ What was your time worth while you were 
in custody?” he answered, “ Well, more than usual, as I 
wanted to go to secding and my wife was sick and I ought 
to have been right there with her.” 

Plaintiff offered in evidence certain pages of the docket 
of the county court containing the entry of proceedings in 
habeas corpus, consisting of an affidavit by E. 8. Hicks on 
behalf of Samuel D. Hicks, to the effect that said Samuel D. 
Hicks was unlawfully deprived of his liberty by Robert 
Mason, etc.; the issuance of a writ of habeas corpus; the 
return of said writ by Robert Mason, constable, which re- 
turn purports to have attached thereto a mittimus issued 
by Jerome B. Forbes, justice of the peace, etc. But the 
mittimus is not set out in the bill of exceptions, while the 
proceedings of said county court, under date March 5, 1887, 
are set out, by which it appears that the county court found 
that Samuel D. Hicks was unlawfully deprived of his lib- 
erty by Robert Mason, and was discharged from custody, 
etc. 

The admission of said docket in evidence was objected 
to by the defendauts, whereupon it was admitted as to the 
defendant Mason only. 

The plaintiff also offered so much of the docket of the 
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justice of the peace as purports to be a copy of the com- 
plaint against the plaintiff which, over defendant’s objec- 
tion, was received. I here copy the docket entries: 


“The State of Nebraska v. R. B. Hicks. February 28, 
1887. Complaint in writing and on oath made and filed be- 
fore me by W. E. Goddard, charging that one Samuel D. 
Hicks, late of Phillips county, Kansas, and now within 
the county of Harlan, Nebraska, is a fugitive from justice; 
that said Samuel D. Hicks is charged with, on the 30th 
day of January, 1887, in the county of Phillips, and state 
of Kansas, after having mortgaged one span of mules, one 
black and one bay horse with a black stripe across the 
shoulders, eight or nine years old,and bay mare mule nine 
or ten years old, one standard corn planter, one standard 
corn plow, one Mast sulky plow, one double harness, one 
three section sixty-tooth drag, W. E. Goddard being the 
owner thereof, fraudulently removing and concealing the 
said mortgaged property with the fraudulent intent to place 
the same beyond the coatrol of the said W. E. Goddard, 
now do issue warrant and deliver same to Robert Mason, 
constable. Warrant returned endorsed as follows, to-wit : 


“Received this warrant on the 28th day of February, 
1887, and according to the command thereof I arrested the 
within named §. D. Hicks, and now have his body before 
this court. 

“¢RoBERT Mason, Constable,’ 


“Defendant arraigned and plead not guilty, where, upon 
examination, after hearing the evidence, I find the defend- 
ant guilty in manner and form as charged in said com- 
plaint, and ordered the said Samuel D. Hicks to be detained 
by the said Robert Mason for the period of ten days, unless 
sooner discharged or removed by operation of the process 
of law. Issued mittimus to Robert Mason therefor. 

“J. B. ForBEs, 
“ Justice of the Peace.” 
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It appears that counsel for plaintiff during his argument 
to the jury read said copy of the complaint, when, upon 
objection by counsel for defendants, the court announced as 
follows: “ The law is this—that where the law ofa foreign 
state comes in question and the law of said state is not in- 
troduced in evidence, the presumption is that it is like the 
law in our state.” 

By counsel for plaintiff to the jury: “ Here isa poor man 
who had to mortgage his only two cows to obtain his re- 
lease from this prosecution ;” to which remarks the coun- 
sel for defendants objected, as improper and not in the 
record. 

By the court: “TI sustain the objection and the jury are 
instructed to pay no attention to it.” 

By the counsel for the plaintiff to the jury : “ Probably 
this defendant was paid something for manifesting this in- 
terest.” 

The defendants objected to these remarks of counsel for 
plaintiff. Overruled by the court as to defendant Mason. 

The law of this case, arising upon the principal question 
presented, is sufficiently stated in the opinion in the case of 
Smith v. State, 21 Neb., 552. By reference to the copy of 
the complaint made by Goddard against Hicks as taken 
from the docket of the defendant Forbes, it will be seen that 
the only allegation against Hicks in addition to the gen- 
eral one that he is a fugitive from justice, is that he “Hig 
charged with, on the 30th day of January, 1887, in the 
county of Phillips, and state of Kansas, after having 
mortgaged one span of mules,” ete. “fraudulently re- 
moving, and concealing,” etc. It is not stated that this 
charge has been made upon oath, or that it was made to 
any court or authority, or that such charge was then pend- 
ing against the said accused. For aught that is stated said 
charge might have been a mere idle, nou-judicial accusa- 
tion, made through the newspapers, or at the hustings, or 
if even made judicially, he may have been acquitted of it, 
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For these reasons, upon the authority of the case above 
cited, and which opinion is amply sustained by cases cited 
from the courts of other states, and of the United. States, 
the warrant issued by the defendant Forbes by the pro- 
curation of the defendant Goddard, and upon which the 
defendant Mason arrested and imprisoned the plaintiff, was 
simply void. It follows, therefore, that it could afford no 
protection to the defendants for the imprisonment of the 
plaintiff. 

Had the suit been against Mason alone, there would 
_ have been neither necessity for nor propriety in the intro- 
duction of evidence showing the pretended authority upon 
which the arrest and imprisonment of the plaintiff were 
made, but it was necessary, and hence proper, for the pur- 
pose of connecting Forbes with the arrest and imprison- 
ment. The proceedings in the county court upon habeas 
corpus, upon which the plaintiff was discharged from the 
imprisonment, which eonstituted his cause of action, were 
necessary, as the expense of such proceedings was a consid- 
eration in his measure of damages, and consequently was 
admissible in evidence. 

There was no error in the court’s stating the law appli- 
cable to the objection raised by the counsel for defendants 
to counsel for the plaintiff’s reading the copy of the com- 
plaint to the jury, when summing up. The provision of 
the statute which requires the court to reduce his instruc- 
tions to the jury to writing, and file them with the record, 
has no reference to the decision of, or ruling by, the court 
on the points which arise during the progress of a trial, or 
while counsel are summing up to the'jury. Such decisions 
and rulings, generally accompanied by necessary explana- 
tions, while not addressed to, nor intended for, the jury, are 
necessarily made in their hearing. 

Plaintiffs in error objected to two remarks of counsel 
for the plaintiff in his argument to thejury. As to one, the 
objection was sustained and the counsel sufficiently re- 
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buked, and the jury cautioned; but as to the other, the court: 
said that he would overrule the objection as to the defend- 
ant Mason, The departure from the line of legitimate 
discussion by counsel in this instance was not very gross; 
and while trial courts should not fail to notice and rebuke 
serious violations of the rules of discussion and argument 
on the part of counsel in the argument of causes to juries, 
it is not decmed proper to establish a rule by which trivial 
departures from correct practice, in o 's respect, would ke 
held to be a reversible error. 
The judgment of the district court is affirmed. 


JUDGMEN?Y AFFIRMED, 


\ THE other Judges concur, 


WILLIAM e SELLARS ET AL. v. BLANCHE L. Foster 
ET AL. 


{Fivep JUNE 27, 1889.] 


1. Trial: EvipENcE: Books oF Science. A table showing the ex- 
pectancy of life in healthy persons of different ages, printed in 
a law book of general acceptance and authority in the courts of 
this state, as the Carlisle tables of expectancy, is admissible in 
evidence in cases where such evidence is applicable. 


: ERROR WITHOUT PREJUDICE. In an action by 
a widow on bebalf of herself and infant child against defend- 
ants, saloon keepers, and their sureties, the cause of action being 
the selling of intoxicating liquors to the husband and father 
of the plaintiff and her said child, by reason of the drinking of 
which he became and was intoxicated, and that while so intoxi- 
cated and endeavoring to board a moving freight train ona rail- 
toad he was run over by the cars and killed, on the trial there 
was introduced in evidence an excerpt in the form of a table of 
expectation of life, but which contained no intrinsic evidence of 
suthenticity: Held, That while said excerpt was erroneously - 
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, 


admitted in evidence, as‘ it was more favorable to the party 
excepting than was the Carlisle table of expectation as con- 
tained in a law book which was properly admitted in evidence, 
it was error without prejudice to the plaintiff in error. 


3. Evidence: Ezror. To entitle a plaintiff in error to a review of 
the raling of the court below on the rejection of testimony it is 
required that the party complaining shall have made an offer of 
the testimony, clearly indicating what he expects to prove by 
the witness in response to the question propounded and over- 
ruled by the court. (Yates v. Kinney, 25 Neb., 120, and cases 
cited.) ; 

4. Instructions given and refuel examined, and held, no reversible 
error in their giving or refusal. 


5. The evidence considercd, aad held, to sustain the verdict. 


Error to the district oourt for Harlan county. Tried 
below before Gasuin, J. 


C. C. Flansburg, and Janes McNeny, for plaintiffs in 
error, cited: Abbot’s Trial Evidence, pp. 609, 724. ° 


Judson Ferguson, and John Dawson, for defendants, 
cited: Donaldson v. M. & M. R. R. Co., 18 Ja, 291; 
Bowman v. Woods, 1 G. Greene (Ia.), 441; McHenry v. Yo- 
kum, 27 Ill., 160; 2 Thompson on Trials, sec, 2407. 


Coss, J. 


This cause was tried in the district court of Harlan 
county, and brought to this court for review on error. 

The plaintiff below, Blanche L. Foster, the widow of 
Henry .W. Foster, for herself and as next friend for her 
minor child, Edwin Foster, complained that William F. 
" Sellars, Frederick W. Hildebrandt, and Frederick E. 
Dale, on August 29, 30, and 31, and September 1, 1887, 
were engaged in the retail traffic in intoxicating liquors in 
Alma, Harlan county, and had on said days license to sell 
malt, spirituous, and vinous liquors, issued by the proper 
authorities of Alma; and that on said days Matthew 
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Becker, Minna A. Kamminga, John Rohner, G. Raisch, 
Herman Nass, August Dobberstein, Philip Ott, and J. A. 
Smith were the bondsmen of William F. Sellars. 

2. That at the time Sellars, Hildebrandt, and Dale pro- 
cured license to sell liquor, on May 1, 1887, they severally 
gave bond in $5,000 to the state that they would not vio- 
late any of the provisions of chapter 50, Compiled Statutes, 
entitled “Liquors,” or any of the ordinances of the corpo- 
ration of Alma, during the year from May 1, 1887, and 
ending April 1, 1888, and pay all damages that the com-. 
munity or individuals might sustain by reason of the sale 
of intoxicating liquors; that the bond of Sellars was 
signed by the above defendants, that of Hildebrandt by 
Josiah Zerbe and others, and that of Dale by Charles Hum- 
mel] and others; and that all of said bondsmen were sureties 
for their respective principals on August 29, 30, and 31, 
and September 1, 1887; and true copies of the bonds 
are exhibited. 

3. On said last mentioned days the plaintiff was the 
wife of Henry W. Foster, and a resident of Alma, and 
Edwin Foster is their minor child. 

4, On the days last mentioned Henry W. Foster became 
intoxicated and continued in a state of intoxication and 
drunkenness for four days up to the time of his death; 
that he spent his time on those days in the saluons and places 
of business of Sellars, Hildebrandt, and Dale in Alma. 

5. That they sold, gave, and furnished to him the liquors 
which caused his intoxication, and furnished it in sufficient 
quantities to cause his intoxication, and did cause his in- 
toxication and keep him under the influence of liquor, and 
continued to sell, furnish, and give liquors and intoxicating ~ 
drinks to him while so intoxicated. 

6. That on September 1, 1887, while so intoxicated and 
under the influence of liquor so sold, furnished and given 
to him by said Sellars, Hildebrandt, and Dale, in Alma, 
Henry W. Foster undertook to board and get on a train 
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of ears of the Burlington & Missouri River Railroad, in 
Alma, and fell under the train of cars and was thereby run 
over, and had his leg crushed, and was otherwise injured, 
from which he suffered and died on the last mentioned 
day; that said accident and death were caused from the 
effects of the liquors so sold to him by Sellars, Hildebrandt, 
and Dale. 

7. That plaintiff and her minor child were both depend- 
ent upon Henry W. Foster for their means of support; 
that the proceeds of his labor and earnings amounted to 
$1,000 per year, which he applied to the plaintiff’s sup- 
port; that he was thirty-five years of age, was healthy, 
energetic, and industrious. 

8. The plaintiff and her minor child constitute one fam- 
ily, and are without means of support, and have sustained 
damages, in the premises, in the sum of $15,000; and 
pray judgment, etc. Thedefendants, W. F. Sellars, Math. 
Becker, Minna A. Kamminga, John Rohner, G. Raisch, 
Herman Nass, Aug. Dobberstein, Philip Ott, and J. A. 
Smith answered admitting that Sellars is engaged in the 
retail liquor traffic in Alma, and that they are his bonds- 
men, but denying each and every other allegation of the 
plaintiff. Other defendants did not answer. There was a 
trial to a jury with findings for the plaintiff and damages 
assessed against the defendants named to the amount of 
$2,500. 

The motion of defendants for a new trial was overruled 
and judgment was entered against said defendants on the 
verdict. 

The plaintiffs in error assign for review the following 
errors of the court below: 

1. In admitting in evidence the longevity tables marked 
A. 

2. In excluding the evidence of R. M. Liberty as to the 
reputation of Huston. 

3. In rejecting the evidence of W. Campbell as to the 
reputation of Huston. 
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4. In overruiing defendants’ objection to the question to 
plaintiff as to how much deceased could have earned and 
contributed to his family’s support during his lifetime. 

5. In giving instruction 1 to the jury on the court’s 
own motion, 

6. In giving instruct'on 2 on the court’s own motion. 

7. In giving instruction 3 on the court’s own motion, 

8. In giving instruction 1 on the motion of the plaintiff. 

9. In giving instruction 3 on the motion of the plaintiff. 

10. In refusing instructions 3, 4, 5, and 9, requested by 
defendants. 

11. In refusing and modifying instruction 3, requested 
by defendants. 

12. In overruling the defendants’ motion for a new 
trial. : 

On the trial the plaintiff offered in evidence a printed 
excerpt containing tabular rows of figures in the form of 
longevity tables of the expectancy of life, which was ad- 
mitted against the objection and motion of defendants: (1), 
that there was no proper foundation laid for its introduction ; 
(2), that the tables offered do not purport to be the Carlisle 
table of expectation of life; and (3), because the tables 
offered have not been proven to be the Carlisle table, or 
any other table of vitality, or authorized or taken from any 
text book of authority ; and (4), because the same is incom- 
petent, irrelevant, and immaterial. The plaintiff offered 
the further evidence of so much of page 534 of Maxwell’s 
Pleading and Practice, 3d ed., 1880, as shows the Carlisle 
table of the expectation of life, to which the defendants 
objected for the same reasons stated in the last motion. 
The plaintiffs in error now argue in the brief of counsel 
that the court erred in the admission of these tables with- 
out proof that they were the Carlisle tables or that they 
purported to be such. While this objection might apply 
to the printed excerpt, it does not apply to the table set 
forth in Maxwell’s Pleading and Practice. This text book 
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being an authority of general acceptance in the courts of 
this state, and the table therein being entitled Carlisle’s 
table of expectation of life, with a brief history of its 
construction from vital statistics collected by its author, 
its general use and approval as such relieves it of the 
technical objections. It was admissible under the authority 
‘of most text writers on evidence. The excerpt, in the 
shape presented, may be admitted as lacking authenticity. 
It is not a copy of the table in the authority referred to. 
It sets down the expectancy of a person at thirty-five years 
of age to be twenty-nine and seven-twelfths years, while 
in the table from Maxwell’s volume, which we hold to be 
admissible, the expectancy is set down at thirty-one years. 
The printed slip introduced being, therefore, less unfavora- 
ble to the plaintiff in error than the book, the admission of 
the former was error without prejudice to the party com- 
plaining. 

The second and third errors relied on are based upon the 
rejection by the court of certain evidence offered by the 
plaintiffs in error for the purpose of impeaching one 
Charles Huston, who had testified as a witness for the 
plaintiff. It appears from the bill of exceptions that the 
defendants called as a witness R. M. Liberty, who testified 
that he had “lived in this town” (Alma) for four years; 
that he knew Charles Huston, and to the question, “ Do 
you know his general reputation for truth and veracity in 
the community ?” he answered: “As far as I know, it is 
bad.” On motion of the plaintiff this answer was stricken 
out, as irresponsive and improper ; and counsel for defend- 
ants put the following question : “ State, if you know, this 
man’s general reputation for truth and veracity in this 
community.” The objection of the plaintiff to this form 
of inquiry was sustained, and the defendants put the fol- 
lowing question : “State what you do know about his gen- 
eral reputation for truth and veracity.” To which the 
plaintiff objected, and the objection was sustained; when 
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the defendant put the fullowing question: “As far as peo- 
ple say anything about him, what is his reputation for truth 
and veracity?” to which the plaintiff’s objection was again 
sustained; also the question, “State if you have heard of 
his reputation for truth and veracity in this community,” 
which was overruled; and then was put the question, 
“ Have you ever heard anybody call his general reputation 
for truth and veracity in this community in question?” to 
which the plaintiff’s objection was also sustained. 

The defendants then called Wm. Campbell, a witness on 
their behalf, who testified that he had lived “in this town” 
for nine years and that he was acquainted with Charles 
Huston : 

Q. Do you know his general reputation for truth and 
veracity in this community ? 

A. I don’t know it as general. I have heard a few 
persons speak of his truth and veracity. 

The plaintiff’s motion to strike out the answer, as irre- 
sponsive and improper, was sustained. 

Q. Do you know his general reputation for truth and 
veracity in this community ? 

A. I don’t think he is generally known. 

Q. Do you know his reputation among those who do 
know him? 

The plaintiff’s objection to this question, as incompetent 
and improper, was sustained. 

It nowhere appears in the bill of exceptions that the 
defendants below made any offer to the court to prove any 
specific facts for the impeaching of the witness Huston by 
either witness Liberty or Campbell, or by any other wit- 
ness ; and while there was in no event error in the sustain- 
ing of objections offered by plaintiff to the testimony of 
either witness, that need not be discnssed anew here, as it has 
become a settled rule, in this state, that to entitle a plaintiff 
in error to a review of the ruling of the court below on the 
rejection of testimony, it is required that the party shall 
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have made an offer of the testimony, clearly indicating 
wat he expected to prove by the witness in response to the 
questions propounded and overruled by ihe court. 

The plaintiff being examined as a witness in her own 
behalf, and having testified to her marriage with Henry 
W. Foster, and as to his habits of intoxication, his injury 
while intoxicated, from falling under the moving cars of 
a railroad train, his subsequent death therefrom, and other 
circumstances tending to support her action against the 
defendants, her counsel proposed the question: “State how 
much he could earn and contribute to the support of his 
family during his lifetime.” To which the defendants 
objected, as immaterial and improper, aud the o»jection be- 
ine overruled,-she answered: “He could earn $1,000 a 
year. I know he made $1,200 the year before last, and 
last year he got $20 a week, and some per cent, from 
Hutchins.” The overruling defendants’ objection, and 
permitting the plaintiff to answer this question, constitutes 
the fourth error argued in the plaintiff’s brief. Counsel 
seem to understand the question as relating directly to and 
calling from the witness an opinion or knowledge, through 
psychological or metaphysical means, of what amount her 
deceased husband would have been able to earn and con- 
tribute to the support of his family during his future life- 
time, had he been spared. While it is true that the loss to 
the plaintiff, for which, under the law, she had a cause of 
action against the defendants, consisted in the loss of that 
support, which she had a right to expect from the earnings 
of her husband, the value of that support could only be 
estimated by proof of what it had been in the past. The 
question may have been infelicitously put, but it will still 
bear the construction evidently placed upon it by the wit- 
ness in her answer, and by the court, that what he had been 
able to earn and contribute in the past he might be able 
to do in the future. Her answer strongly indicates that 
such was the construction she placed upon it, and whatever 
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might be said of the question, abstractly, taken in connec- 
tion with the circumstances of the answer, I think it free 
from error. 

The fifth, sixth, seventh, eighth, and ninth assignments 
are based upon the court’s instructions to the jury, num- 
bers one, two, and three on its own motion, and the eighth 
and ninth assignments are based upon instructions num- 
bers one and three, given on the motion of the plaintiff - 
below. These instructions are set forth in the transcript. 

“TI. If you find the principal defendants were licensed 
to sell malt, spirituous, vinous, and intoxicating liquors or 
drinks, and that the other defendants were their bondsmen, 
as averred by plaintiff, and you find the deceased, Henry 
W. Foster, at the time of his death, was intoxicated, and 
that such intoxication was the cause of his death, and you 
find that he was the father and husband of plaintiffs, and 
they were dependent on him for their support as alleged, 
and you find all the principal defendants sold or gave to 
deceased intoxicating drinks, which contributed to such in- 
toxication, and you further find the plaintiffs have lost the 
means of support which would have been supplied to them 
by said deceased, you must find for the plaintiffs against 
all the defendants, assessing your damages at actual value 
of such loss of support to plaintiffs, estimating his expec- 
tancy of life upon the Carlisle tables introduced in evi- 
dence before you; if you find the deceased was a strong, 
robust man, bearing in mind in any event you only can 
return a verdict (if any) against those principal defendants 
and their bondsmen, whom you find, by a fair preponder- 
ance of evidence, sold or gave to deceased the intoxicating 
drinks which contributed towards or caused intoxication 
of deceased, which caused his death; and should you find 
the deceased was intoxicated at the time of his death, and 
that his decease was caused by such intoxication, in no, nor 
in any, event can you return a verdict against any of the 
principal defendants and their bondsmen unless a fair pre- 
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ponderance of the evidence satisfies you such principal de- 
tendants sold or gave to deceased intoxicating drinks, which 
caused or contributed to the intoxication of the deceased. 

“Tu other words, should you find the deceased came to 
his death by means and reason of being intoxicated, at the 
time and place the principal defendants as gave or sold iu- 
toxicating drinks to deceased, and their bondsmen—and 
this you must find from the preponderance of evidence; 
and should you find a part or portion of the principal de- 
fendauts gave or sold intoxicating drinks to deceased, and a 
part or portion did not, you will return a verdict against 
the former and their bondsmen, and in favor of the latter 
and their bondsmen, bearing in mind yoar verdict cannot 
exceed the amount of damages claimed against any princi- 
pal defendant, and not to exceed the penalty of the bond 
signed by the respective bondsmen. 

“TT, This action being brought for loss of means of sup- 
port which would have been supplied to the plaintiffs by 
the deceased father and husband had he lived, the extent 
of such loss is to be considered and measured by you by 
the kind, character, and value of the services of the deceased 
to plaintiffs, in his vocation or business when living; and 
~ as to the value of the loss of such means of support to the 
minor child of plaintiff, it will depend in some degree upon 
the age and ability to support himself, bearing in mind you 
cannot take into consideration and assess remote, specula- 
tive, or exemplary and punitive damages ; but you can-as- 
sess damages (if any) only to the extent of the real and 
actual value of the loss of means of support to plaintiff 
occasioned by the death of the father and husband. 

“TIT. In passing on this case, should you find for the 
plaintiff, in estimating the damages you must take into 
consideration the situation of the deceased, his estate, if 
any, the physical condition and health of deceased, his 
means of earning money and a livelihood, and his habits 
of industry, his vocation, the daily, monthly, or annual 
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product or value of same, and whether any of the ylaint- 
iffs are of such tender age as to render them entirely de- 
pendent upon parents, and especially upon the deceased, for 
support, taking into consideration his reasonable expecta- 
tion of life; and should you find he was a strong, robust 
man, the Carlisle tables of expectancy introduced in evi- 
dence before you will be the proper estimate of his, the 
deceased’s, life.” 

The plaintiff then asked the following instructions, which 
were given: 

“J. The jury are instructed that though they may believe 
from the evidence that the deceased ha: bought or taken 
liquor at places other than the saloons of William F. Sel- 
lars and Fred. W. Hildebrandt, still this fact would con- 
stitute no defense to this action, provided the jury believe 
from the evidence that the deceased obtained intoxicating 
liquors at the saloon of Hildebrandt and Sellars which 

contributed to his intoxication, and that his sa resulted 
as a consequence of such intoxication.” 

“TIL. If you find for the plaintiff, you will find such 
damages as she and her minor child have suffered in a pe- 
cuniary way by the death of said Foster. It is proper in 
making up your estimate to take into consideration the oc 
cupation of the deceased, his annual earnings, his health, 
his age, habits, and taking all these facts into considera- 
tion, give such damages as will compensate her and her 
minor child for the loss they have sustained of the means 
of support in the death of said Henry W. Foster. And 
it is proper for you, in this connection, to take into con- 
sideration the probable length of the life of the deceased, 
Henry W. Foster, if he had not lost his life by the acci- 
dent.” 

The first point urged by counsel in the brief, under this 
head, is that the first instruction authorized the jury to assess 
the damages for loss of support, basing the assessment solely 
on the Carlisle tables of expectancy. While the defend- 
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ants admit that this may be true, granting that the tables 
were properly admitted, and in case the deceased was shown 
to have been a strong, robust man, they contend that the 
charge was erroneous, it being without reference to his 
previous habits of life, and that it was inapplicable to the 
issues, in that the deceased was not shown to have been a 
strong and robust man, as stated in the instruction. 

Taking up the examination of the plaintiff, where it was 
last referred to, when considering a former part of her evi- 
dence, it proceeded as follows: 

Q. State if he supported you and your child well. 

A. I never,wanted for anything, until I came here, 

Q. State his physical condition. 

A. He was as healthy as any one. 

The plaintiff was subjected to a long and exhaustive 
cross-examination in which no reference whatever was made 
to the physical condition, strength, or health of the de- 
ceased. From which, as well as from her direct examina- 
tion, it appears that he was a photographer, which had 
been his vocation up to the time of his death, and being 
“as healthy as any one,” as testified to by the plaintiff, there 
was furnished sufficient evidence to the jury of his being 
a strong, robust man. 

The second point urged in the brief will be again re- 
ferred to. Counsel complain of the second instruction that 
it assumes that the plaintiffs in error gave or sold to de-. 
ceased intoxicating drinks which contributed to his death, 
and further assumes that the drinks so sold caused the. in-- 
toxication which produced his death. A careful reading: of. 
the instruction impresses me with the belief that this section 
of the counsel’s brief was written through a misapprehen- 
sion or misapplication of fact, as the sole object and purpose 
of the instruction was to caution the jury against consider- 
ing any remote or speculative damages to the plaintiff 
below, and against assessing exemplary or punitive dam- 
ages, but only, in any event, to assess damages to the extent, 
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of the real and actual loss occasioned by the loss of means 
of support from the husband and father. No reference 
is made in the instruction to defendants’ giving or selling 

intoxicating drinks to the deceased which caused his death. 
"The objection made to the third instruction is that it tells 
the jury that, in estimating the damages which they can find 
the plaintiff entitled to recover, the physical condition and 
health of deceased, his means of earning money, his habits 
of industry, his vocation, or the daily, monthly, and annual 
value of the same, is alone to be taken into consideration, 
without reference to the part or portion of the product of 
his labor which went to the support of the defendant in 
error. 

By reference to her testimony it will be seen that she 
had been inarried to the deceased three and one-half years ; 
that after their marriage they lived at Ida Grove, Iowa, 
for one year, during which he was intoxicated twice. They 
removed to Syracuse, in this state, where they lived a year 
and a half, during which he was intoxicated but twice; 
that he never began to drink to excess “until he came 
here.” Trom Syracuse they removed to Pawnee City, and 
remained less than a year, where he did not drink at all; 
they went thence to Republican City, remaining a month 
or six weeks; before she joined him there he drank some, 
afterwards he was slightly intoxicated once. About July 
20, preceding his death, they came io Alma, where he 
shortly commenced drinking to excess; that during all the 
time prior to coming to Alma he devoted his entire earn- 
ings to the support of his wife and child ; that when she was 
not with him he sent his earnings to her; that they accum- 
ulated about $400 of household furniture, some of which 
she was obliged to sell for support after coming to Alma; 
that after coming, and up to the time of his death, though 
his earnings were considerable, but a trifling part was de- 
voted to the support of herself and child; the balance and 
greater part was spent in the saloons of the defendants, 
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Applying the instruction to this evidence, I think it cor- 
rect. 

Returning to the first instruction, defendants say that it 
is inconsistent with the third instruction requested by them 
and modified by the court, and given to the jury, as fol- 
lows: 

“3. Ifthe jury find from the evidence that the deceased 
was in the habit, prior to his coming to Alma, and after- 
wards, of drinking to excess, and that for several davs 
prior to that of his decease he was intoxicated, and from 
the effects of which he became and was suffering from a 
depressed, unsteady, or excited, nervous condition, and 
while in such condition undertook to get on the train, and 
by accident was thrown under the train and killed, still 
you should find for defendants, unless you-should find that 
the deceased was intoxicated at the time of the accident; 
that such intoxication caused or contributed to his death, 
and the liquor which produced this intoxication was sold 
or given to the deceased by the defendants or some of them, 
their agents or employés”; which the court refused to give 
but did give with this modification: “If you find the 
death of deceased was caused by nervous prostration, or 
physical disability, occasioned or caused by intoxicating 
drinks sold or given by defendants or either of them, 
against such defendants or either of them, or his or their 
bondsmen, you will be warranted in finding a verdict, even 
if deceased was not actually drunk or intoxicated when 
killed, provided his death was caused by such and said in- 
toxicating drinks.” 

The argument is made that by the first instruction the 
jury were told that in order to find for the plaintiff they 
must find that the deceased was intoxicated at the time of - 
his death, which was caused by such intoxication; while in 
the third instruction asked by defendants, as modified by 
the court, they are told that if they find that the death of 
deceased was caused by nervous prostration or physical dis-_ 
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bility, occasioned or caused by intoxicating drinks sold or 
given by defendants or either of them, against such defend- 
ants or either of them, or his or their bondsmen, they would 
be warranted in finding a verdict, even if deceased was not 
actually drunk or intoxicated when killed, provided his 
death was the cause of such and said intoxicating drinks. 

The Jast clause of the modified instruction is evidently 
not correctly stated in the bill of exceptions. It never 
could have been so intended or written by the judge who 
presided; nor, had it been thus, could it have escaped the 
notice of the counsel, of either side, who conducted the 
trial of the case. It will therefore be corrected in this 
court and made to read “ provided his death was caused by 
such and said intoxicating drinks,” and so read there is no 
inconsistency between it and the first instruction of the court 
on its own motion. The mental and physical prostration, 
and inability of self-protection, in the face of danger, from 
excessive drinking of intoxicating liquors are consubstan- 
tial with drunkenness itself, and, with the same conditions, 
takes the same risks and penalties. 

Counsel predicate some part of their argument upon, as 
they state it, the refusal of the sixth, seventh, and eighth 
instructions by the court on the motion of defendants. 
These instructions are not found in the bill of exceptions. 
There are only found, of those not heretofore set forth, the 
fourth, fifth, and ninth asked by defendants and refused 
by the court, as follows: 

“4, The court instructs the jury that if the death of a 
party who receives an injury while intoxicated can be 
traced as the natural and probable result of any new and 
intervening cause, such as reckless exposure of himself, 
the liquor seller will not be responsible to the wife for the 
death. 

“5, The jury are instructed as a matter of law that 
while a man is answerable for the natural and probable 
consequences of his own acts, still if his act happens to 
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concur with something extraordinary, and not reasonably 
to have been foreseen, and thus produce an injury, he will 
not be liable therefor; provided, that such extraordinary 
and unforeseen condition was not produced by, or was not 
the direct result of, his own wrongful act. 

“9, And as a matter of law that the damages to be re- 
covered in an action must always be the natural and prox- 
imate consequence of the wrongful act complained of. If 
anew force or power has intervened, of itself sufficient to 
stand as the cause of the mischief or injury, the first must 
be considered too remote.” 

It is argued that these were erroneously refused. The 
theory and text of these were those of the seventh, eighth, 
ninth, and tenth prayers for instructions offered and re- 
fused on the trial of the case of AfcClay v. Worral, 18 Neb., 
44; which were, I conceive, sufficiently considered and 
properly disposed of in the opinion of that reported case, 
which is referred to here rather than to go over, unneces- 
sarily, the same ground again.” There was uo error in the 
refusal to give these instructions. 

The evidence in this case sufficiently establishes the facts 
that the deceased lad been for a considerable time drinking 
to excess of liquors sold and furnished to him by the prin- 
cipal defendant against whom the judgment, in the court 
below, was rendered; that on Monday, Tuesday, and 
Wednesday, the 29th, 30th, and 81st days of August, he 
was deeply intoxicated on liquors sold and furnished by 
defendant and his employés; that on neither Tuesday nor 
Wednesday night was he capable, from intoxication, to get 
his clothes off and go to bed; that he was under the influ- 
ence of intoxicating liquors continuously up to the time of 
the accident which caused his death. 

There can be no doubt from the evidence that on the 
morning of September 1 he drank twice, two drinks of 
spirituous liquor, though not in the saloon of the defend- 
ant Sellars, and that shortly before the accident he was 
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furnished with a bottle of whiskey, part of which was on 
his person at the time of the accident. This bottle of 
whiskey, the witness Huston testifies, was furnished to him 
by the barkeeper of Sellars, through the agency of the 
witness. 

J. D. Whiteluck, at whose house the deceased and his 
family were boarding, and who was called as a witness by 
defendants, testified that, on the day of the accident, at 
dinner time, he saw him, and in reply to defendants’ counsel 
and the question, “Was he drunk or sober?” answered, 
“He had been’ drinking, but I would say that he was 
nearer sober than drunk ; I said to his wife, he was sobering 
up; she said she wished he would.” 

On this day, September 1, ina condition between drunk 
and sober, but suffering from the depressed, nervous and 
enfeebled condition of mind and body, caused by long, 
continuous intoxication, from which he had in no degree 
recovered, in endeavoring to board a moving freight train 
of cars on the railroad track he was run over and killed. 

While this case, in many of the features of the trial, and 
especially in the preparation of the bill of exceptions, is 
not entirely satisfactory to a reviewing court, there is in it 
no sufficient cause for reversing the judgment, and it is. 
therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 
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Ciara B, BARKER, APPELLEE, Vv. A. W. BARKER ET 
AL., APPELLANTS, 


[FILED JUNE 27, 1889.] 


1. Husband and Wife: Deep By WIFE: FALSE REPRESENTA- 
TIONS. A husband and wife being in possession of a homestead 
which was heavily rmoortgayed, and the husband, being sick and 
about to die, executed a quit-claim deed of said homestead to 
his brother for the purpose of enabling him to settle up the estate 
without expense. The wife at first refused to sign the deed, 
alleging that it would deprive her of her rights in the estate, 
but upon the assurance of persons employed by the grantee to 
procure the deed, in effect that she would lose none of her rights 
thereby, she was induced to sign and acknowledge the deed. 
Held, That the grantee was bound by the representations of the 
persons obtaining the deed for him. 


2. Jurisdiction. The district court and not the county court has 
jarisdiction to set aside a deed obtained by false representations, 


APPEAL from the district court of Greeley county. Heard 
below before Tirrany, J. 


H. G. Bell, and G. C. Wright, for appellants. 
T. J. Doyle, and M. Randall, for appellee. 
MAXWELL, J. 


This is an action brought by the plaintiff against the 
defendant to require a reconveyance of certain premises. 
On the trial of the cause the court rendered a decree as 
follows. 

“Now on this the 18th day of April, 1888, being the 
third day of the term hereof, this cause came up for hear- 
ing, and after hearing the evidence and argument of counsel 
the court finds that the signature of the plaintiff, Clara B. 
Barker, was obtained by undue influence and that the same. 
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was not signed by her own voluntary act. It is therefore 
ordered and decreed by the court that said deed as to plaint- 
iff be set aside and held for nought, and that all rights and 
privileges of the plaintiff attach to the following described 
premises, to-wit: The south half of the southwest quarter 
of section twelve, township eighteen, range twelve west, 
in Greeley county, Nebraska, and that the defendants pay 
the costs of their action, taxed at $...... And the court fur- 
ther finds that the signature of deceased was genuine and 
voluntary, with leave to plaintiff to apply for further 
order herein at next term.” 

The testimony tends to show that the plaintiff is the 
widow of Bradley B. Barker, a brother of A. W. Barker, 
defendant; that on or about the 26th day of January, 1887, 
said Bradley B. Barker died ; that less than two days before 
his death he made a will, under the provisions of which 
the plaintiff was to receive $100; that on the next day 
after the will was signed it was submitted to an attorney 
of the defendant, who then suggested that the defendant 
procure a deed from Bradley and wife. The defendant 
was present in the law office of the attorney referred to 
and understood the purpose of such attorney to procure for 
him a deed for the premises in question from the plaintiff 
and her husband, but seems, if the testimony is to be 
believed, to have taken no part in the discussion of the 
matter. ‘The estate was heavily encumbered, all the per- 
sonal property being covered with chattel mortgages and 
the real estate by mortgages to a considerable amount. 
The land in question was the homestead. Bradley B. Bar- 
ker had three children by a former marriage, the oldest, at 
the time of his death, -being about sixteen years of age and 
the youngest about nine years. The plaintiff and said 
Bradley at the time of his death had been married about 
thirteen months, and had one child then about three months 
old. A considerable portion of the debts owing by the 
estate seem to have been due to defendant, A. W. Barker. 
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On the night preceding the death of Bradley the deed in 
question was presented to him to sign, and he signed the 
same, apparently to prevent expense in settling the estate. 
The plaintiff then refused to sign the same, but after con- 
siderable delay, and it being represented to her that the 
object was to avoid settling the estate in the probate court 
and thereby save expense, and that she would lose none of 
her rights, she was induced to sign the deed. It is true 
that the testimony fails to show that A. W. Barker made 
any such representations, but they were made by persons 
employed by him to procure the deed, and so far as the legal 
effect is concerned are the same as if made by him. The 
finding of the trial court, therefore, is correct. It is evident, 
too, that defendant, A. W. Barker, is not the owner of this 
in fee, free from the trust. He took the title as trustee for 
the creditors of the estate, the surplus to go to the persons 
entitled to distribution ; and no doubt he is accountable for 
the proper application of the property. 

Some objection is made to the jurisdiction of the court 
it being claimed that the county court had jurisdiction, but 
such is not the case. The district court alone has jurisdic- 
tion in such matters. Upon the whole case it is apparent. 
that the judgment is right and it is affirmed. 


JUDGMENT AFFIRMED. 


The other Judges concur, 


138 SUPREME COURT OF NEBRASKA, 


Banks v. Steele. 


GeorcE E, Banks, ADMINISTRATOR, ETC, Vv. D. M. 
STEELE ET AL. 


[FILED JUNE 27, 1889.] 


Partnership: CLAIMS OF CREDITORS. The creditors of an insol- 
vent firm, one of whose members is deceased, have a primary 
claim upon the partnership assets, their right being superior to 
that ofan administrator of the deceased partner. 


Error to the district court for Hitchcock county. 
Tried below before Gastin, J. 


George E, Banks, for plaintiff in error, cited: Schouler, 
Executors and Administrators, sections 325, 326, 339; 
Lindley on Partnership (Ewell), p. 1044-1047; Hoyt v. 
Sprague, 12 Chicago Legal News, 25; Sage v. Woodin, 66 
N. Y., 578. 


R. B. Likes, and J. Byron Jennings, for defendant in 
error, cited: Maxwell’s Pl. & Pr., 32; Trowbridge v. Cross, 
7 N. E. Rep., 347. 


MaxXwELL, J. 


In September, 1887, the defendant in error brought an 
action against Ollie M. Pearson, surviving partner of Smith 
& Pearson, and alleged in their petition that “between the 
30th day of April, 1886, and the 11th day of August, 
1886, the said defendant and one Jesse Smith were partners, 
carrying on the business of general merchants in the town 
of Trenton, Hitchcock county, Nebraska, That on the 11th 
day of August, 1886, said partnership was dissolved by the 
death of the said Jesse Smith, the defendant, Ollie M. Pear- 
son, retaining the partnership goods and assuming the 
payment of the partnership debts, the said Pearson being 
the sole surviving partner of the firm of Smith & Pearson- 
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That after the dissolution of said partnership the said 
Ollie M. Pearson sold a considerable portion of said part- 
nership goods for cash and converted the same to his own 
use, and has refused to apply the same to the payment of 
the partnership debts. That between the 30th day of 
April, 1886, and the 11th day of August, 1886, the plaint- - 
iff sold and delivered to the firm of Smith & Pearson, at 
their request, goods and merchandise to the amount of 
$742.83, and that between the 11th day of August, 1886, 
and the 18th day of September, 1886, plaintiff sold and 
delivered to this defendant, at his request, goods and mer- 
chandise to the amount of $56.05; no part thereof has 
been paid except the sum of $3091,1,, ar] there is now 
duc from the defendant to the plaintiff upon said account 
the sum of $489.71 and interest thereon from the 3d day 
of December, 1886.” 

To this petition the plaintiff in error filed an answer as 
follows : 

“That on or about the 14th day of December, 1886, the 
county judge of Hitchcock county, Nebraska, appointed 
the said George EX. Banks administrator of the estate of the 
said Jesse Smith, deceased ; that he duly qualified and is 
now acting in said office. 

(2d. Said Jesse Smith, at his decease, was the owner and 
in possession of one-half interest in said stock of general 
merchandise of Smith & Pearson, at Trenton, Nebraska, 
The whole of said stock was of the value of $2,820.82. 

“3d. On or about the 13th day of August, 1886, T. J. 
Floyd was appointed special administrator of the estate of 
said Jesse Smith, by the county judge of Hitchcock county, 
Nebraska, and the said T. J. Floyd, on the 24th day of 
- August, 1886, returned to said county judge an inventory 
and appraisement of the interest of said estate on said 
stock of goods, amounting to $1,410.41. 

“Said special administrator permitted and allowed ‘said 
Ollie M. Pearson to retain possession of said stock of 
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goods, and to continue the business of the said late firm of 
Smith & Pearson, said Pearson agreeing to keepa true and 
correct account of all sales, and to deliver to said special 
administrator, on demand, all moneys, credits, goods and 
chattels belonging to said estate. 

“Said Ollie M. Pearson sold a considerable portion of 
said goods between August 11, 1886, and December 3, 
1886, and applied the proceeds to his own use as his part 
and interest in said stock of goods. 

“On or about the 3d day of Dec., 1886, the said Ollie 
M. Pearson absconded from the state of Nebraska, and 
abandoned the remaining portion of said stock of goods to 
said special administrator, leaving the same in the care of 
a clerk. 

“ Before said special administrator knew of the actions 
of the said Ollie M. Pearson, the sheriff attached said 
stock of goods at the suit of these plaintiffs against the 
said late firm of Smith & Pearson. Although said suit 
was dismissed the sheriff refused to deliver said goods to 
the present administrator, but at the request of R. B. 
Likes, plaintiff’s attorney, retained the same until the writ 
in this case was issued and the goods taken thereunder. 

“Said defendant and cross-petitioner, George E. Banks, 
administrator, claims said goods attached in this case to be- 
long to said estate of Jesse Smith, and prays judgment for 
the same or for their value in the sum of $1,410.41, and 
interest and costs, 

“ AS to the indebtedness of said late firm of Smith & 
Pearson to plaintiff, your interpleader is unable to say.” 

On the trial of the cause the court found in favor of 
the defendants in error and “That the debt upon which 
this action was brought is and was a partnership debt of 
the said firm of Smith & Pearson, of which Ollie M. 
Pearson is the sole surviving partner; that upon the death 
of said Jesse Smith, of the said firm of Smith & Pearson, 
Ollie M. Pearson, as the sole surviving partner, was en- 
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titled to the possession of said goods for the purpose of 
paying the partnership indebtedness. 

“That the amount of the partnership property is insuf- 
ficient to pay the partnership debts, and that said copart- 
nership is wholly insolvent, and that there is due the 
plaintiff from the defendant Ollie M. Pearson, as the sole 
surviving partner of Smith & Pearson, the sum of $484.71, 
and its costs herein expended, taxed at $........c:ccccecveeeee 
And it appearing to the court that the property taken 
by the sheriff under said order of attachment has been 
sold by order of the court under the provisions of section 
218, Civil Code of Nebraska, and that the proceeds thereof 
are now in the hands of the sheriff : 

“Tt is, therefore, ordered that the sheriff pay over to the 
‘plaintiff so much of the same as will satisfy the aforesaid 
judgment and costs.” . 

Banks, the administrator, appeals. There is a lengthy 
stipulation of facts, which under the pleadings seems to 
have been unnecessary. The question presented is the right 
of the administrator of a deceased partner, the firm being 
insolvent, to the possession of the partnership property as 
against a creditor of the firm. In Bowen v. Billings, 18 
Neb., 443, this court held that where a partnership is in- 
solvent the creditors of the firm have the primary claim on 
the partnership property, and the partnership debts are 
to be paid before any portion of such funds can be applied 
to other purposes. (Afurrill v. Neill, 8 How. U.S. 414; 
Converse v. McKee, 14 Tex., 20; 3 Kent’s Com., 65; 
Jaindley on Part., 323*, and cases cited.) This rule has 
been constantly applied by this court and is decisive of . 
this case. (oop v. Herron, 15 Neb., 73; Caldwell v. Bloom- 
ington Mfg. Co.,17 Id., 489 ; Smith v. Jones, 18 Id., 481.) 

The rights of the creditors, therefore,will prevail over the 
claim of the administrator and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur, 
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EpwarpD PHILLEO v. McDonatp & McMurry. 
{FILED JUNE 27, 1889.] 


Replevin: Bonn: Jupament. Where, in an action in replevin, 
there isa failure to give a replevin undertaking, and the action 
proceeds under section 193 of the Civil Code, it becomes in sub- 
stance an action in ¢rover for the value of the property involved 
in the suit; and when in favor of the plaintiff the judgment 
should be for theamount of damages found due the plaintiff by 
the verdict of the jury, and not for the return of the property 
tohim. + 


_ Error to the district court for Adams county, Tried 
‘below before GASLIn, J. 


J. B. Cessna, for plaintiff in error. 
Dilworth, Smith & Dilworth, for defendant in error, 
REESE, Cu. J. 


This was an action of replevin instituted by defendant, 
in error against plaintiff in error for the possession of a 
stock of hardware and for damages in the sum of twenty- 
five dollars ($25.00). 

The case was commenced in the county court, and ap- 
pealed to the district court. The return of the constable 
to the summons was as follows: 

“Received this writ, and on the same day I took the 
goods and chattels within described and have caused them 
to be valued by the oath of A. Bigelow and M. N. Cress, 
two responsible persons, whose valuation in writing and 
signed by them is herewith returned; and the plaintiff 
having failed to give the undertaking required by law, 
within twenty-four hours from the taking of the property, 
I redelivered said property to the said defendants, I also 
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delivered to Edward Philleo a true and certified copy of 
this order.” 

A jury trial was had in the district court, which resulted 
in a verdict in favor of the plaintiff in the action, assess- 
ing his damages at three hundred and fifty-one dollars 
and ninety cents. 

After the return of the verdict plaintiff in error moved 
the court for an alternative judgment, providing that in 
case the defendants in the action fail for twenty days to re- 
turn the property, the plaintiff then have judgment for the 
amount of the verdict. This motion was overruled. A 
motion for a new trial was then made and overruled, but it 
need not be here noticed in detail. Plaintiff in error, who 
was defendant below, presents the case to this court by 
proceedings in error. There is but one controlling ques- 
tion involved in the case, and that is whether or not 
where a replevin suit is instituted, but no replevin under- 
taking is given, an alternative judgment can be rendered, 
or whether the action should be for money only. Sec- 
tion 193 of the Civil Code is as follows: “When the 
property claimed has not been taken, or has been returned 
to the defendant by the sheriff for want of the undertak- 
ing required by section one hundred and eighty-six, the 
action may proceed as one for damages only, and the plaint- 
iff shall be entitled to such damages as are right and 
proper; but if the property be returned for want of the 
undertaking required by section one hundred and eighty- 
six, the plaintiff shall pay all costs made by taking the 
same.” 

It is contended by counsel for plaintiff in error that in 
replevin cases, if the property is delivered to the plaintiff 
in the action, and final judgment is subsequently rendered 
against him, then there must be judgment for the return 
of the property, and if return cannot be had, then the pay- 
ment of the value thereof, with damages for detention ; 

‘that the same rule must be applied to cases which are 
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prosecuted under section 1938 above quoted; that the ob- 
ject of an action in replevin is to recover specific personal 
property, and the liability for the value of the property 
accrues only when a return of the property cannot be had; 
citing Lee v. Hastings, 13 Neb., 508; Frey v. Drahos, 10 
Id., 594; Reavis v. Horner, 11 Id., 479. 

It is not believed that these cases are in point, for the 
reason that replevin undertakings were given, and they do 
not fall under section 193. We cannot agree with the 
learned counsel for plaintiff in error in the construction to 
be given to the section above referred to. In Meredith v. 
Kennard, 1 Neb., 312, which was an action in replevin, 
but in which no undertaking was given and the property 
not taken, the verdict was as follows: “We, the jury in 
the above entitled cause, find for the defendant.” 

Chief Justice Mason in writing the opinion of the court 
copies the section above referred to, and says: 

“Cases may occur when a general verdict alone will be 
a substantial response to the issues taken by special mat~- 
ters set up in the answer when all the facts set up in the 
answer are negatived by the general verdict. Is not this 
the precise case at bar? The defendants deny the prop- 
erty of Meredith in the notes and plead property in them- 
selves. This general verdict responds to and finds all the 
issues made between the parties in favor of the defendant, 
and is such a finding as the statute contemplates when the 
property has not been taken on the writ of replevin. We 
think the verdict in form sufficient and responsive to the 
issues.” 

This ruling we think has been substantially followed in 
Hainer v. Lee, 12 Neb., 452, and in Romberg v. Hughes, 
18 Id., 579. See also Smith v. McGregor, 10 Ohio State, 
461; Brewster v. Carmichael, 39 Wis., 456 ; Bigelow v. Doo- 
little, 36 Id., 115. 

By the plain language of the statute, and by the con- 
struction given thereto by the cases above cited, we are 
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convinced that where there is a failure to give a replevin 


undertaking, and the action proceeds under section 193 of 
the Civil Code, it becomes in substance an action in trover, 
and is only for the value of the goods detained by the 
defendant in the action. 


The judgment of the district court must therefore be 


affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


. 


Wirtrtram V. Morsz ET At., APPELLANTS v. JOHN 
RaBEN ET AL., APPELLEES. 


e 


[FILED JUNE 27, 1889.] 


iCreditor’s Bill: HusBaAND AND WIFE. In an action in the nature 


of a creditor’s bils, to set aside a deed made to the wife of a 
judgment debtor; by the vendor of real estate, in order that the 
real estate might be applied to the payment of the plaintiffs’ judg- 
ment, there was sufficient evidence presented to the trial court to 
sustain the finding that the husband, while in a prosperous finan- 
cial condition, caused to be couveyed to his wife one hundred and 
sixty acres of land in the county of B., which conveyance was. 
made in the year 1883. In the year 1886 it appears that the~ 
wife sold the real estate, realizing by such sale a large increuse 
upou the amount invested at the time of the purchase; that she. 
‘ permitted the husband to take the money received from the sale. 
and apply it to the payment of the indebtedness of a partnership. 
of which the husband was a member; that soon after the part~ 
nership failed and became insolvent, when the husband repaid to 
his wife out of the partnership assets the money which he had re~ 
ceived from her, and which had been devoted to the use of the 
partnership; that with this money, by direction of the wife, the 
husband purchased the real estate in controversy, and that they 
had borrowed a large sum of money upon the real estate, which, 
together with the money received from the husband, was ap- 
plied to the construction of the house thereon, rendering the 


10 
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property valuable; that the money expended in purchasing the 
property and in constructing the building thereon was equal to 
the amount borrowed upon the credit of the property added to 
the amount formerly loaned by the husband to the wife. In 
such case the decree of the district court dismissing the cred- 
itor’s bill was affirmed. 


APPEAL from the district court of Hall county. Heard 
below before Tirrany, J. 


C. B. Kellar, W. R. Bacon, and A.C. Wakely, for appel- 
lants, cited: Schouler on Husband and Wife, sec. 149; 
Shaeffer v. Shepard, 54 Ala., 244; Reynolds v. Robinson, 
64(N. Y.), 589; Coleman v. Burr, 25 Hun. (N. Y.), 239; 
Bond v. Bunting, 78 Pa. St.,210; Payne v. Powell, 5 Bush 
(Ky.), 248; Parsons on Contracts, 34-5. 


J. H. Smith, for appellee, cited: Arndt v. Harshaw, 10 
N. W. Rep., 390; Feller v. Alden, 23 Wis., 301; Dayton 
v. Walsh, 47 Id., 113 


REEsE, Cu. J. 


This action was instituted in the district court of Hall 
county for the purpose of subjecting the middle 4 of lot 3 
in block, 80, in the city of Grand Island, to the payment of 
a judgment held by plaintiff against defendant, John Raben, 
and one F. J. Engle. A trial was had in the district court 
which resulted in a general finding and decree in favor of 
defendant. Plaintiff appeals to this court. The question 
presented is one of fact alone. It is shown by the record, 
substantially, that in the early part of 1885, and’ prior 
thereto, defendant John Raben was in a good financial 
condition, worth in real estate and personal property from 
twenty to thirty thousand dollars. That year, from some 
cause not fully explained, but attributed to a shrinkage in 
values of such goods as are usually kept in a general store, 
and in which business he was engaged at that time, he be- 
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came embarrassed, and finally insolvent. F. J. Engle was 
in partnership with him at the time that plaintiff’s debts 
were contracted. On the 5th day of January, 1886, plaint- 
iff recovered a judgment in the county court of Hamilton 
county against Raben & Engle for the sum of five hun- 
dred and fifty-two dollars and ninety-four cents damages, 
and three dollars and seventy-five cents costs of suit. A 
transcript thereof was soon thereafter filed with the clerk 
of the district court of said county and entered upon the 
judgment record of the district court. On the 19th day 
of July, 1887, a transcript of the judgment of the dis- 
trict court was filed in the office of the clerk of the 
district court of Hall county. Upon the same d.y execu- 
tion was issued thereon to the sheriff of Hall county, and 
on the 20th the sheriff returned the execution unsatisfied, 
stating in such return that after diligent search he had 
been unable to find any goods or chattels, land or tenements, 
whereon to levy, and had returned said execution after 
levying it upon the property involved in this action, 

It was alleged in the petition that during the year 1886 
the defendant, Jolin Raben, purchased the lots in contro- 
versy from John Wallichs, and being insolvent and there 
being judgments against him unsatisfied to the amount of 
about eight thousand dollars, in Hamilton county, at the 
time of the purchase, he caused the legal title to be taken 
in the name of his wife, Alvina Raben; that the property 
was purchased by John Raben, one of the firm of Engle & 
Co., and of which he was a member at the time of the 
contracting of the debt, and that the title to the property 
was taken in the name of defendant Alvina for the pur- 
pose of defrauding the creditors of the said John Raben, 
and of Engle & Co. 

All allegations of fraud were denied in the answer, and it 
was alleged that the real estate in question was the indi- 
vidual property of Alvina Raben, the same having been 
purchased with money which belonged to her separate estate. 
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On the 19th day of January, 1883, and while John Ra- 
ben was financially solvent and prosperous, he purchased 
of William Graves the southwest quarter of section twenty- 
four, township fifteen, range three, for the considcration 
of $250, subject to a mortgage, the amount of which does 
not clearly appear from the record. This land is in Butler 
county, and is situated but a short distance east of David 
City; and it is claimed by defendant that the purchase 
was made with the money of Raben’s wife which he, prior 
to that time, had given her. On the 29th day of March, 
1886, Alvina Raben sold the land to one Ansen Virgl 
for the consideration of $1,300, subject to the mortgage 
referred to. It is claimed that the proceeds of the land 
belonging to Mrs. Raben were given to defendant, John 
Raben, or rather loaned to him, and by him used in the 
payment of a part of the debts of the firm of Engle & 
Co. prior to the purchase of the lots involved in this 
action. On the 6th day of June, 1886, John Raben, ac- 
companied by his wife, perhaps, went to the city of Grand 
Island and purchased of Wallichs the lots in question, tak- 
ing a contract of purchase therefor in his own name. The 
purchase price was $1,400. He commenced the con- 
struction of a brick business house upon the ground about 
the 6th day of December, 1886. Being unable to finish 
the building, he applied to Wallichs for a loan to enable 
him to pay up the balance due upon the lots and to apply 
the residuc to the completion of the building. The sum 
of $2,600 was loaned and for it Raben and his wife exe- 
cuted their promissory note and secured its payment by 
a mortgage on the premises. The money loaned belonged 
to defendant, Anna Egge, for whom Wallichs was acting 
asagent. From this twenty-six hundred dollars so loaned 
the purchase price of the lot was deducted and Wallichs : 
executed his deed to Mrs. Raben. It is shown by the testi- 
mony of John Raben that the total cost of the house and 
lot was thirty-nine hundred and thirty-one dollars and 
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twenty-five cents. If this be true, the cost of the house 
and lot would be about equal the amount of money bor- 
rowed from Mrs. Egge and the thirteen hundred dollars 
realized from the sale of the real estate in Butler county, 
and from the reasoning presented by counsel for defend- 
ant there would scem tv be no fraud in the transaction. 
But it is claimed that the evidence shows that a large 
amount of the material used in the construction of the 
house was purchased by defendant with means which 
properly belonged to the firm of Engle & Co., and that 
plaintiff, as a creditor of that firm, can follow it into this 
building "and apply it to the. payment of their judgment. 

It is shown that about 6,800 bricks were purchased of 
Mr. Neihardt, of Aurora, and about eighty dollars’ worth 
of iron from another party, and about three hundred and 
ten dollars’ worth of lumber from Adam Hogue, a lumber 
dealer in Grand Island, which appears to have been paid 
for out of the partnership fund of Engle & Co., that is, out 
of funds which should have been placed to the credit of that 
firm. It is claimed, therefore, that-the court erred in ren- 
dering its decree in favor of the defendant. It is a well 
established principle of equity that the partnership assets 
should be used first in payment of partnership debts, and 
that therefore partnership creditors have the right tu look 
to such assets for the payment of their claims. But this 
rule is to be invoked by creditors generally, and cannot be 
claimed as the special right of plaintiff in this case to the 
exclusion of other creditors. 

If, then, an amount of money, equal to or greater than 
the partnership assets applied to the construction of the 
house, had been taken from the money of Mrs. Raben 
upon a loan to her husband and applied to the payment 
of the partnership debts «s testified to by him, it would of 
course not be inequitable to repay her out of the same fund, 
and of this creditors generally could not complain. 

It therefore becomes necessary to enquire whether or not 
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the means of Mrs, Raben were applied to the construction 
of the house and to the purchase of the lot. If so, the 
decree of the disvrict court was right, and should be af- 
firmed, 

Since Mrs. Raben became the owner of the real estate in 
Butler county, at a time when the solvency of her hus- 
band could not be questioned, and perhaps for value ac- 
tually paid by licr, although we do not think thisa material 
matter, there is no doubt but that she could retain the 
money arising from the sale of that real estate; this would 
be thirteen hundred dollars. Raben testified that he bor- 
rowed this money from his wife, and thatafter he had used 
it he allowed her interest at the same rate which the in- 
debtedness which was paid with her money was drawing. 

Now, suppose this agreemeut was made between them, 
or suppose this course was pursued with hér money, aud 
that he afterwards repaid it out of the partnership funds, 
and with the same funds purchased the lot in question and 
constructed the house, we do not see that it could be ques~ 
tioned but that she would be entitled to the property, and that 
the creditors could not interfere. The same rule as to the 
finding of the district court, upon the evidence where it’ is 
conflicting, must be applied to this ease as to any other. 

By the finding of the district court, there uciug evidence 
to support it, we must assume that the course designated 
has been pursued by Mr. Raben ‘in his transactions with 
his wife as with his other creditors. This being true, we 
cannot see but that the decree of the district court must 
be affirmed, as being sustained by sufficient evidence, and 
in accordance with the theory of the ca:e presented by 
‘defendant. 

We confess that to us this holding is not in entire ac- 
cordance with the way in which we view the evidence which 
was submitted to the trial court. But the rule is a salu- 
tary one, that where the trial court sees the witnesses, hears 
them testify, observes their manner and demeanor upon the 
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witness stand, becomes more familiar with the surrounding 
circumstances than is possible for an appellate court to do 
by inspecting the record, its finding will not be molested 
unless clearly wrong. The rule to be applied is generally 
in furtherance of justice and one that should be observed. 
The decree of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Puivie Likes ET AL, V. GEORGE WILDISH ET AL. 
[FILED JUNE 27, 1889.]} 


1. Mortgage: REAL EstaTE: FORECLOSURE: REDEMPTION. A 
mortgage on real estate was given in 1876 to secure one promis- 
sory note for $125 due October 1, 1876, and one promissory note 
for $200 due March 1, 1877. Soon after the first note was due 
an action in equity was instituted thereon to foreclose the 
mortgage, the petition stating the facts as to both notes but 
asking for a foreclosure as to the first alone. After both notes 
became due, no further pleadings having been filed, a decree for 
the amount due on both notes was taken by default, and the 
premises sold under the decree, the sale confirmed, and a deed 
made to the purchaser. Nearly ten years.afterwards an assignee 
of the mor'gagor filed a bill to redeem upon the sole ground that 
the decree tur the amount of both notes was unauthorized and 
void. Held, F.rst—That a demurrer to the petition was prop- 
erly sustained. Second—That asale under snch a decree is void- 
able, not void. Third —That the procedure in the case is contrary 
to equity and liable to abuse, and if by reason thereof a mort- 
gagor his been defrauded of his property, a court of equity in a 
proper case will grant him relief. 


2. Default. The failure to enter a formal default against a defend- 
ant who has been duly served with process and failed to answer 
when so required is not error. : 
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Error to the district court for Hamilton county. Tried 
below before Norvat, J. 


Philip Tikes, and J. H. Smith, for plaintiff in error, 
cited: Schults v. McLean, 18 Pac. Rep. (Cal.), 775; Gage 
v, Mayer, 7 N. E. Rep. (IIl.), 97; Jones v. Null, 9 Neb., 
254; Smith v. Buse et al., 28 N. W. Rep. (Minn.), 220; 
Meskimen v. Day, 10 Pac. Rep. (Kan.), 14; Brown. Swift, 
158. W. Rep. (Ky.), 474; Gale v. Shillock, 29 N. W. Rep. 
(Dak.), 661; Taylor v. Courtnay, 15 Neb., 190. 


Agee & Stevenson, for defendant in error, cited: Freeman 
on Judgments, secs. 126-135 ; Hardy -v. Miller, 11 Neb., 
397; McPherson v. Bank, 12 Id, 205 ; OBR Hoe: 
hs, 14 Id., 361. 


MAXWELL, J. 


This is an action to redeem certain real estate from the 
foreclosure of a mortgage. A demurrer to the petition was 
sustained in the court below and the action dismissed, The 
first part of the petition is as follows: “That on the 27th 
day of June, 1877, the United States issued a patent to one 
Charles C. Pierce, and thereby conveyed to said Pierce in 
fee-simple the following described land situated in Hamil- 
ton county, Neb., to-wit: The southeast quarter of section 
6, in township 10, of range 6 west. That while said Charles 
C. Pierce was the owner of said land, to-wit, on the 21st 
day of January, 1886, he and his wife, Ruth T. W. Pierce, 
conveyed said land to the plaintiffs for value received and 
the plaintiffs are now, and have been, the owner in fee- 
simple since the said 21st day of January, 1886, of said 
land. That on the 21st day of March, 1876, said Charles 
C. Pierce made, executed, and delivered to one C. B. Ragan 
two certain promissory notes, one for the sum of $125, due 
October 1, 1876, with interest at 10 per cent, and one for 
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$200, due March 1, 1877, with interest at 10 per cent.” 
These notes weye secured by a mortgage on real estate, 
which mortgage was duly recorded. In November, 1876, 
an action to foreclose the mortgage to secure the payment 
of the $125 note was brought and a summons duly issued 
and served, and in June, 1877, a decree was taken by de- 
fault for the sum of $364.83, the second note for $200 
having become due in the meantime. It is alleged that no 
default was taken against the defendants before entering 
the decree. This, however, does not affect the decree. The 
defendants in that action were in default, the time to an- 
swer having expired long before the decree was rendered, 
there was a default in fact and the failure to make a formal 
entry to that effect is not in such cases ground of error. 

The allegations and prayer of the petition for the fore- 
closure of the mortgage were as follows: “And said plaintiff 
further avers that the said Charles C. Pierce did not pay or 
cause to be paid the said C. B. Ragan the said sum of $125 
with interest when the same became due according to the 
tenor and effect of the first mentioned promissory note of 
said Charles C. Pierce, nor any part thereof; nor has the 
said Charles C. Pierce yet paid or caused to be paid the 
same to the plaintiff or any part thereof, whereby the said 
deed has become absolute. And said plaintiff says that no 
proceedings at law have ever been commenced or had to 
recover the debt secured thereby or any part thereof, and 
that no part of said debt has ever been collected or paid. 
The plaintiff, C. B. Ragan, therefore prays that an account 
be had of the amount due on the said promissory notes 
before mentioned ; that the court decree a sale of the mort- 
gaged premises, or so much thereof as shall be sufficient to 
satisfy the claim of the said plaintiff, unless within a short 
time, to be fixed by the court, the said defendant pay to the 
said plaintiff the sum of $125, with interest at the rate of 
10 per cent from March 21, 1876, and costs and such other 
and further relief as equity may require.” 
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In June, 1877, without amending his petition or prayer 
or filing a supplemental petition, a decree was rendered in 
favor of the plaintiff in that action as follows: 

“C, B. RaGan 

Vv. 
CHARLES C, PIERCE AND 
R. T. W. Prerce. 

“On this 13th day of June, 1877, came C. B. Ragan 
by A. W. Agee, his attorney, and the said Charles C. 
Pierce and R. T. W. Pierce, his wife, defendants, still fail- 
ing to answer or demur to said plaintiff’s petition, it is 
considered by the court that the said plaintiff is entitled to 
an account of an amount due him in the premises, and the 
court do find that the said Charles C. Pierce and R. T. W. 
Pierce are justly indebted to said plaintiff on the note and 
mortgage in said plaintiff’s petition described, in the sum 
of $364.83, and his costs, to be taxed in the sum of $ . 
Tt is therefore ordered, adjudged, and decreed that in case 
the said Charles C. Pierce fail for 20 days from the rising 
of this court to pay to the said plaintiff the sum of $364.83 
found due as aforesaid, with costs of suit, that an order 
issue to D, A. Scoville, who is hereby appointed a special 
master commissioner for that purpose, commanding him to 
cause the said lands and tenements in said plaintiff’s peti- 
tion described, lands and tenements situated in the county 
of Hamilton, state of Nebraska, to-wit, the southeast + of 
section No. six, township No. ten north, range six west, of 
the 6th principal meridian, together with all and singular 
the tenements, hereditaments, and appurtenances thereunto 
belonging, to be appraised, advertised, and sold according 
to law to satisfy said sum of money so as aforesaid found 
due with costs and increase costs.” 


No appeal was taken, but it is claimed by the plaintiffs 
that the decree is void for want of jurisdiction as to the 
excess over $125. .No stay seems to have been taken, and 
in November, 1877, an order of sale was duly issned and 
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the mortgaged premises were duly appraised and sold to 
George Wildish for the sum of $333. This sale, in June, 
1878, was duly confirmed and a deed thereafter made to 
the purchaser. Wildish has conveyed a portion of the 
land to other parties. The question presented is, Is the 
decree of foreclosure void? We think not. As to the 
sum of $125, and interest thereon, it was a valid decree, 
and a sale thereunder would convey a valid title. There 
is no allegation in the petition that more land was sold than 
would have been necessary to satisfy the amount due on 
the $125 note; and while it is reasonable to suppose that 
such was the case, yet in the absence of an allegation to 
that effect, we cannot presume that to be the fact, as the land 
may have been so situated that it was necessary to sell it 
all. That the judgment was erroneous there is no doubt 
(Lipp v. Horbach, 12 Neb., 371); and whether as to the 
excess of $125 and interest we need not determine, as there 
is nothing to show that the result of the sale would have 
been different had the decree been for $125 and interest 
thereon. A court of equity will not permit the mode of 
procedure followed in this case, and if the effect has been 
to work injustice to the mortgagor whereby an undue ad- 
vantage has been taken of him and his property sacrificed, 
relief in a proper case will be granted in some form, but 
so far as the facts stated in the petition show the mortgagor 
suffered no damages in consequence of the irregular pro- 
ceedings, and the plaintiffs are not entitled to relief. 
The judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges cononr, 
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Peter Burke v. Lewis D. MAGEE ET AL. 
[FiLep JUNE 27, 1889.] 


1. Trial Before Justice of Peace. A justice of the peace has 
no authority to charge a jury as to the law of a case tried before 
him. ‘ 

2. 


: VERDICT. An instruction that ‘‘If the jury wished to 
compromise the amount of damage, they could each one write 
his amount of damage separately on paper and then add them 
together and divide them by five, the number of jurymen, and 
let that be their verdict,’’ is erroneous, as it substitutes chance 
or hazard for the deliberate judgment of the jury as a whole. 


Error to the district court for Frontier county. Tried 
below before CocHran, J. 


W. & Morlan, W. H. Latham, and B. H. Vaughn, for 
plaintiff in error. 


W. H. Snelling, for defendants in error. 
MAXWELL, J. 


The defendants in error brought an action for trespass 
against the plaintiff in error before a justice of the peace, 
The case was tried before a jury of five. The jury, after 
the case had been submitted to them, seemed to be unable 
to agree, whereupon the justice, at the request of the attor- 
ney for defendants in error, ins.ructed them as follows: 

“Tf the jury wished to compromise the »mount of dam- 
age, they could each one write his amount of damage sepa- 
rately on paper and then add them together and divide 
them by five, the number of jurymen, and let that be their 
verdict.” 

This instruction was duly excepted to by the plaintiff in 
error. The jury returned a verdict in favor of the defend- 
ants in error, on which judgment was rendered. The case 
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was taken on error to the district court, where the judg- 
ment of the justice was affirmed. 

In at least two cases this court has held that under onr 
statute a justice of the peace has no authority to give in- 
structions to a jury. (Ives v. Norris, 18 Neb., 252; Wilson 
v. Young, 15 Id., 628.) But even if the justice had the 
power to charge the jury, the instruction is clearly erro- 
neous. A verdict is, or should be, the result of an agree- 
ment—of deliberate judgment— not of chance or hazard, 
therefore, where the jury agree in advance to be bound by 
an uncertain amount as directed in the instruction in ques- 
tion, the verdict is not the deliberate judgment of the jury. 
The sum thus agreed upon may be an approximation to 
what is just and right in the case, and each juror, secing 
this, after the amount has been ascertained, may adopt it 
as his verdict; but if he do so it is because in his opinion, 
under the solemnity of an oath, the verdict will be right, - 
No juror, however, can conscientiously bind himself in ad- 
vance to agree to a verdict which had not then been form- 
ulated, and the amount of which must be a matter of 
conjecture. In many cases persons are called as jurors 
who have a particular friendship or dislike for one of 
the parties, and this feeling, being stronger than their 
sense of justice, controls, or at least has great influence on 
their minds in shaping the verdict. Hence such jurors in 
many cases will fix upon the amount of the verdict at too 
high or low an amount as may for the time being suit their 
fancy. And even where all the jurors make an earnest ef- 
fort to be governed by the evidence, there is danger of mis- 
takes by giving undue weight to immaterial points or 
overlooking material facts, A verdict, therefore, should 
be the deliberate judgment of each member of the jury, to 
be arrived at after a careful consideration of all the testi- 
mony in the case. A verdict in each case on the trial is 
desirable, because, if just, it will probably put an end to 
that litigation. If, however, it was not arrived at by a 
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careful consideration of the evidence, it cannot be said to be 
the judgment of each member of the jury, and does not in 
fact, as its name imports, speak the truth. The direction 
as to the mode of arriving at a verdict is clearly erroneous. 
(Dana v. Tucker, 4 Johns. (N. Y.), 397; Guard v. Risk, 
11 Ind., 156; Johnson v. Perry, 2 Humph. (Tenn.), 569; 
Barton v. Holmes, 16 Iowa, 252; Maxw. Pl. and Pr., 4th 
Ed., 489.) 


The judgment of the district court is reversed, and also 
that of the justice, and the cause is remanded to the dis- 
trict court for further proceedings. 


REVERSED AND REMANDED, 


THE other Judges concur. 


| Wiuiiame GILLEN ET AL. Vv. ANDREW RILEY ET AL. 
[FILED JuLyY 11, 1889.) 


1. Account Stated: SaLe or Liquors: EvipENCE. In an action 
. by R. and D. against G. and J., on an account stated, which ac- 
count consisted of five bills of goods sold and delivered, amount- 
ing in the aggregate to $563.40, the defendants answered, first, by 
a general denial, and second, “for a counter-claim that the amount 
claimed to be due of the account set out by plaintiffs is for in- 
toxicating liquors sold by plaintiffs to defendants between the 
20th of October, 1883, and July 13, 1885; that on and between 
said dates plaintiffs sold to defendants intoxicating liquors to 
the amount of $2,452.58, and that all the other goods sold dur- 
ing said period by plaintiffs to defendants amounted to only 
$150; and said defendants have, on and between December 19, 
1883, and March 13, 1886, paid to plaintiffs various sums of 
money, amounting in all to $1,710.63, which was paid for in- 
toxicating liquors, except $150, and that all the time between 
and including the said dates plaintiffs were engaged in the busi- 
ness of wholesale dealers in malt, spirituous, and vinous liquors, 
in the city of Omaha, Nebraska, without having taken out a 
license for such sales,” etc. Held, that such answer amounted 
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to a plea of confession and avoidance, and rendered proof of 
their account or of the statement thereof by the plaintifis unnec- 
essary; and upon proof by the defendants of the matter pleaded 
in avoidance would amount to a full defense. 5 


2. Liquors: SALE. A liquor dealer must havea license from the 
city or county in which his store is kept. With such license he 
may send out agents and take orders in any part of the state, 
for goods to be selected and forwarded from the stock kept in 
such store, and is not required to obtain a license from the au- 
thorities of each city or county in which contracts are made 
therefor by such agent. (Haug v. Gillett, 14 Kan., 140.) 


:—-—: Evipence. The defendants having pleaded in 
avoidance of the action that the intoxicating liquors, for which 
in part the action was brougbt, were sold by the plaintiffs with- 
out first having obtained license therefor, it was incumbent 
upon them to prove prima facie that, at the time of such sales 
pro tanto, the plaintiffs were without such license; an instruc- 
tion to that effect, held, properly given. 


4, 


: InstRuUcTIonS. The third paragraph of instruc- 
tions, given by the court on its own motion, and the first and 
third instructious asked by the defendants, and refused by the 
court, examined and held, properly given and refused. 


5. Instructions. An instruction or a series of instructions headed 
“Instructions given by the court on its own motion,” and so 
placed in the record as to be clearly separate and distinguishable 
from the instructions presented by the parties, held, a sufficient 
compliance with the terms of the act of February 25, 1875. 


Error to the district court for Dixon county. Tried 
below before Powers, J. 


W. E. Gantt, for plaintiff in error, cited: Auzerais v. 
Naglee, 15 Pac. Rep., 371, 372; Volkening v. DeGraaf, 
81 N. Y., 268, 270; Webber v. Howe, 24 Am. Rep., 590; 
Dillon v, Allen, 26 Id.,145; Woods v. Armstrong, 25 Id., 
671; Delahaye v. Heitkemper, 16 Neb., 476; Schermerhorn 
v. Talman, 14 N. Y., 98; Bateman v. Robinson, 12 Neb., 
508. 


Barnes Brothers, for defendant in error, cited: Green- 
leaf on Evidence, vol. 1, secs. 74, 80, 81; State v. Cooper, 
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28 Cent. Law Journal, p. 94; 1 Benjamin on Sales, p. 
321, and cases cited; Haug v. Gillett, 14 Kan., 140; Gul 
v. Kauffman, 16 Id., 35; Boothby v. Plaisted, 51 N.H., 
436. 


Coss, J. 


This cause comes to this court on error from the judg- 
ment of the district court of Dixon county. 

The plaintiffs below allege that an account was stated, 
with the defendants on May 10, 1886, on which there was. 
due $2,084.95, which the defendants agreed to pay; and 
that there was paid on the account $1,516.55, and there is 
still due $568.40, with interest at seven per cent from May 
1, 1886, which the defendants have failed to pay though 
requested ; and prayer for judgment. 

The defendants below answered : denied that an‘account 
was stated, or that they are indebted to plaintiffs as alleged ; 
and for a counter-claim set up that the amount due on the 
plaintiffs’ account is for intoxicating liquors sold by 
plaintiffs to defendants between October 20, 1883, and 
July 13, 1885; that between said dates plaintiffs sold to 
defendants intoxicating liquors, amounting to $2,458.51; 
that all other goods, for the same period, sold by plaintiffs 
to defendants amounted only to $150; that defendants 
have, between December 19, 1883, and March 13, 1886, 
paid to plaintiffs various sums, on account, amounting to 
$1,710.63, for intoxicating liquors only, excepting $150, 
for other goods. That for the whole time, including said 
dates, plaintiffs were engaged in the business of wholesale 
dealers in malt, spirituous, and vinous liquors, in Omaha, 
without being licensed as required by the provisions of 
chapter fifty, Compiled Statutes of Nebraska, relating to 
the sale of liquor; and all of such sales by plaintiffs to 
defendants were in violation of law, of which, at the times 
of purchase, defendants had no knowledge; with prayer 
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for judgment that the account be declared void, the action 
dismissed, and the defendants recover for the sum of 
$1,560.63, the amount paid for the intoxicating liquors as 
stated. 

The plaintiffs replied denying each and every allegation, 
except that as to the accounts being for the sale of intoxi- 
cating liquors, and specifically denying that such sale was 
without license, as set up. ; 

There was a trial to a jury with findings and verdict for 
the plaintiffs. The defendants’ motion for a new trial was 
overruled and judgment entered on the verdict for $568.40. 

The plaintiffs in error present the following grounds for 
review : 

1. The verdict is not maintained by sufficient evidence. 

2. The verdict is contrary to law. 

3. For errors at law occurring at the trial. 

4. In refusing to give the first, second, and third in- 
structions asked by the defendants, 

5. In giving, on its own motion, instructions Nos. 1, 2, 
3, 4, 5, and 6. 

6. In reading to the jury the instructions given, when 
the same were not marked given. 

Under the first error assigned the counsel argue that there 
was not sufficient evidence of an account stated. In his 
deposition the plaintiff below, Thomas A. Dillon, replying to 
the seventeenth interrogatory, to state when any statement. 
of this account had been presented to the defendants, an-. 
swered, that there had been several statements; at one time: 
they claimed that they got their books mixed up, and he 
rendered them an itemized statement, in order to help them 
out, and get their books straightened up. 

Q,. State whether or not they have made any objections 
to the account. 

A. Not to my knowledge. 

Q. [The account was here shown to the witness.] State 
whether that is a correct statement of the account, and 

11 
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whether the amount there is the true amount which is due 
and owing? 

A. That is a correct statement of the amount due us at 
the present time. 

The witness here refers to Exhibit A, attached to his 


deposition, as follows: 
OmaHa, September 29, 1887. 


Messrs. JONES & GILLEN, Ponca, Neb., 


In account with Riney & DILion., 
Wholesale Liquors and Cigars, 1309 Douglas Street. 


1885. Dr. 
April 4) ‘To balanee; 5.0154 scevcseseoleatenessesesae sees $ 34 60 
May 11. To merchandise.................ccceseeeee eee 74 75 
May 15. To merchandise............ agenanuomedeseesede 405 30 
July 11. To merchandise..........ccecceceeeeeeeeeees 47 75 
July 13. To merchandise.............0.esceeeceeeeeees 10 00 

$568 40 


If the case depended upon this evidence alone, I should 
doubt that there was sufficient proof of an account stated. 
The witness ‘does not state that this identical account was 
stated or rendered to the defendants, and, as rendered and as 
here set out, was acquiesced in by them, as a true statement 
of accounts between them; but by reference to the answer of 
defendants it will be seen that the claim of plaintiffs is 
substantially confessed by defendants, and an attempt made 
to avoid it by the plea that the account consists in great 
part of charges for spirituous liquors, and that the plaint- 
iffs, at the time of selling such liquors to defendants, were 
not licensed to sell intoxicating liquors. So much of the 
answer as is necessary to show the defense is here inserted. 

“Defendants, for a counter-claim, allege that the amount 
claimed to be due, of the account set out by plaintiffs, is 
for intoxicating liquors sold by plaintiffs to defendants 
between the 20th of October, 1883, and the 13th of July 
1885; that on and between said dates plaintiffs sold to 
defendants intoxicating liquors to the amount of $2,458.58, 
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and that all the other goods sold during said period by 
plaintiffs to defendants amounted to only $150; and said de- 
fendants have, on and between the 19th of December, 1883, 
and the 13th of March, 1886, paid to plaintiffs various 
sums of money, amounting in all to $1,710.63, which was 
paid for intoxicating liquors, except $150, as will appear 
from a statement of said sales and credits attached to and 
made a part of this answer. 

“That all the time between and including said dates 
plaintiffs were engaged in the business of wholesale dealers 
in malt, spirituous, and vinous liquors, in the city of 
Omaha, Nebraska, without having taken out a license for 
such sales, as required by chapter 50, Compiled Statutes, 
relating to Liquor. And all of the sales made by plaintiffs 
to defendants were in violation of law, and at the time of 
purchasing said liquors these defendants had no knowledge 
that said plaintiffs were acting in violation of law.” 

From this plea it appears that within the times therein 
stated the plaintiffs sold to defendants intoxicating liquors 
amounting to $2,458.58, and of other articles of merchan- 
dise $150, and that upon the whole amount of goods so 
sold the defendants paid them the sum of $1,710.63, leaving 
a balance due to the plaintiffs of $897.95. This plea is 
substantially, if not technically, the ancient plea of confes- 
sion and avoidance, and amounts to a complete defense, if 
the matter pleaded in avoidance constitutes a defense in 
law, and is satisfactorily proven. 

Here it may be proper to state that the defendant F. H. 
Jones, when on the stand as a witness for defendants, in 
his examination in chief was by the counsel for defendants 
asked : Was there ever a stated account made between you 
and them, and answered, “that there was, that they sent 
up a statement.” 

It appears from the evidence, is admitted by both parties 
and not denied by either, as a matter of fact, that, during 
the time involved in the controversy, the plaintiffs were. 
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engaged in the business of wholesale dealers in liquors and 
cigars in Omaha, and that the defendants were engaged as 
retail dealers in intoxicating liquors and cigars in Ponca, 
Dixon county. 

Defendants, in the brief, make two contentions : First— 
That the liquors being in part, if not altogether, sold to 
them by sample, at their place of business in Ponca, through 
the plaintiffs’ traveling agent, where the plaintiffs confess- 
edly had no license to sell intoxicating liquors, they cannot 
recover therefor. Second—That even if the liquors were, in 
point of law, sold at the wholesale storehouse of plaintiffs 
in Omaha, they had no license to sell intoxicating liquors 
there, and, under the law, cannot recover therefor. 

The evidence of plaintiffs, in addition to that already 
given, consisted in the statement that the witness, the de- 
ponent, T. A. Dillon, was a resident of Omaha; that he 
was a member of the firm of Riley & Dillon, plaintiffs ; 
that he knew the defendants Jones & Gillen, of Ponca, 
Nebraska; that plaintiffs were engaged, at Omaha, in the 
business of wholesale dealers in liquor and cigars ; that 
they had dealings with defendants in the fall of 1883, and 
up to the spring and summer of 1885 ; that they sold the 
liquor and cigars during the years 1884 and 1885 ; that 
on April 4, 1885, there was a balance due plaintiffs from 
defendants on account of such dealings, the sum of $34.60, 
which was still due and a part of the bill sued upon ; that 
on May 11, 1885, the plaintiffs sold to defendants certain 
merchandise, amounting to the sum of $70.75; and on 
May 15, 1885, merchandise to the amount of $405.30 ; 
and on July 11, 1885, $47.75; and July 13, 1885, $10.00 ; 
that said goods were all delivered to and received by them ; 
that the prices charged were the reasonable market prices 
for such articles, and were the prices agreed upon between 
them and the salesman of the plaintiffs; that the amount 
due and unpaid for the goods at the date of the deposition 
was $568.40, aud interest ; that said sales were made upon a 
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credit of four months, and, according to the terms of sale, 
plaintiffs were entitled to interest after four months. 

On cross-examination the witness stated that the balance 
due April 4, 1885, was for. cigars and mineral waters 
solely ; that the invoice of May 11,1885, was for cigars $20, 
and liquors $50.75 ; that the invoice of May 15, 1885, 
was for liquors, $405.30; and that of July 11 and 13, 
1885, was for liquors, $57.75; making a total amount for 
liquors, $513.80 ; and forcigars and mineral waters, $54.60. 

On the part of defendants, F. H. Jones testified that he 
was the leading member of the firm of defendants ; that they 
had dealings with the plaintiffs in liquors and cigars ; that 
their business with them was generally conducted here at 
Ponca; that there were two bills bought from Mr. Riley 
here in town—that it was all bought here in town; that in 
making these purchases they dealt either with Riley & 
Dillon, or their agent. 

On cross-examination he testified as follows : 

Question by plaintiffs’ attorney: I suppose these parties 
came here and, either by themselves, or their agents, so- 
licited orders, didn’t they, as all wholesale houses do ? 

A. They did. 

Q. And you gave them orders for the goods, and they 
were shipped to you from the city of Omaha, here? 

_ A. Yes, sir, 

Counsel for the plaintiffs here admitted that the plaintiffs 
had no license to wholesale liquors in the county of Dixon, 
but that their license was to sell in the city of Omaha. 

On the trial the defendants asked the court to charge the 
jury as follows: “ That if they are satisfied from the evi- 
dence that the sales of liquor, on which this action was 
based, were made in Dixon county, then, under the admi-z- 
sions of plaintiffs, that they had no license for the sale of 
liquors in said county, their verdict should be in favor of 
defendants for the liquors so sold,” which was refused. 

The question raised by the plaintiffs in crror came before 


166 SUPREME COURT OF NEBRASKA, 
Gillen v. Riley. 


the supreme court of Kansas under the liquor law of that 
state, existing before the law prohibiting the manufacture 
and sale of intoxicating liquors there, the provisions of 
which were substantially the same as that of this state ; and, 
first, in the case of Haug v. Gillett, 14 Kan., 140, cited by 
counsel for defendants in error. 

In the opinion, by Mr. Justice Brewer, the court, with 
clearness and perspicacity, construes the law as condensed 
in the syllabus from which I quote: “ A liquor dealer must 
have a license from the city or county in which his store is 
kept. With such license he may send out agents and take 
orders in any part of the state for goods to be selected and 
forwarded from the stock kept in such store, and is not re- 
quired to obtain a license from the authorities of each city 
or county in which contracts are made therefor by such 
agents.”’ 

This case was followed in the same court by those of 
Williams v, Feinman, Id., 288, and Gill v. Kaufman, 16 
Id., 571. The same question was taken to the supreme 
court of New Hampshire and decided in the same way, in 
the case of Boothby v. Plaisted, 51 N. H., 436, also cited 
by the defendants in error. 

The instruction requested and not given was therefore 
inapplicable to the law and evidence of this case, ai! was 
rightfully refused. 

Under the head of “Error in refusing to give instruc- 
tions asked by defendants,” counsel raise the question of 
the legality of the plaintiffs’ license, as shown by the dep- 
ositions of John Rush and J. B. Southard. In these dep- 
ositions Rush testified that he was city treasurer of Omaha, 
and custodian of the records of the city and treasurer’s 
office; that he had examined the record with refcrence to 
the payment of license of the firm of Riley & Dillon, for 
1885; that the records show that the firm paid to the city 
treasury for liquor license for the year 1885, January 12, 
1885, $250; April 1, 1885, $1,000; that the last sum was 
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in one payment. On cross-examination the witness testi- 
fied, in reply, as follows: : 

Q. State whether the money for liquor license has been 
paid to yon by the party receiving it, and if so, whether 
they paid the full amount at the time of or before issuing 
the same, or in installments. 

A. There is no question as to the party actually paying 
the money, but we note in a book the name of the payor 
and the amount, and date. It is customary to pay only 
one-fourth of the-year’s license, bnt the party has the op- 
tion of paying the whole $1,000 at the time if he chooses. 

J.B. Southard testified that he resided in Omaha and was 
city clerk, and had been such since April 20, 1885; that he 
had custody of the city records; that he knew the plaint- 
iffs; that the firm of Riley & Dillon, during 1885, procured 
from the city of Omaha license to sell liquors; that the 
bond and application bears no filing date, the date of the 
treasurer’s receipt for $1,000 being March 28, 1885, the 
bond itself being approved on April 11,1885; that the li- 
cense took effect April 11, 1885, and would be in opera- 
tion up to April 10, 1886, at midnight. That under the 
provisions of the city ordinance, No. 483, of Omaha, 
adopted in 1881, it is optional with all liquor dealers to 
pay by installments, either quarterly or yearly, in advance, 
as they may elect. They cannot pay less than one-fourth, 
$250. The plaintiffs, however, on March 28, 1885, paid 
the full amount, $1,000. 

There was also introduced in evidence and attached to 
the bill of particulars a copy of ordinance 483, by defend- 
ants, entitled “An ordinance to regulate the license and 
sale of malt, spirituous, and vinous liquors in the city of 
Omaha, approved October 10, 1881” ; of which ordinance 
section eight provides: “That the applicant for such li- 
cense shall, upon filing his application, petition, and bond, 
pay to the city treasurer the amount required for such 
license tax at the rate of one thousand dollars ($1,000) per 
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annum, taking the receipt of the city treasurer therefor, 
which receipt shall be filed with the city clerk, where it 
shall remain if such license shall be finally issued; if li- 
cense to the applicant be refused, then such receipt shall be 
returned to the applicant, and the money by him paid to 
the city treasurer shall be refunded upon the surrender of 
such receipt.” The defendants also introduced in evidence 
a calendar of the days of the week and months for the 
years 1885 and 1886. Section three of said ordinance 
provides “that no license shall be issued for any time be- 
yond the municipal year, being the first Monday after the 
first Tuesday in April following the date of the license.” 
According to the calendar introduced, the first Tuesday of 
April, 1885, was the 7th and the Monday following was 
the 13th of the month. 

The second instruction by the court, on its own motion, 
is as follows: . 

“Tf you find from the evidence that the goods for which 
the indebtedness was incurred were intoxicating liquors 
sold to defendants by plaintiffs in the state of Nebraska, 
then plaintiffs could not recover for the same unless at the 
time of making such sales they had a license therefor; and 
under the issues in this case it devolves upon the defend- 
ants to affirmatively show that plaintiffs did not hold such 
license at the time.” 

The evidence quoted was introduced on the part of the 
defendants for the purpose of bringing their case, at the 
trial, within the rule of the court’s instruction ; and at the 
same time they make the point that the instruction itself 
was error. 

We must hold that the evidence fails to show affirma- 
tively that the plaintiffs were not licensed to sell intoxicat- 
ing liquors during the municipal year of 1885; and without 
elaborating the argument, I am of the opinion that the 
want of license by plaintiffs having been pleaded affirma- 
tively by defendants, not only as a defense to the action, 
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but also in support of their counter-claim, it was incum- 
bent on them to prove, at least prima facie, that the plaint- 
iffs sold the liquors sued for without first having obtained 
license as dealers therein. 

Plaintiffs in error also complain of the giving by the 
court of the third paragraph of instructions, on its own 
motion, as follows: 

“Tf you find that said sales of liquor were made in the 
city of Omaha, and at the time the plaintiffs had paid into 
the city treasury the sum of $1,000, and had their bond 
therefor on file and approved with the clerk of said city, 
and a license thereupon issued to them by the authorities 
of said city for the year 1885, then your verdict should 
be for the plaintiffs, although such license may have been 
dated April 11, 1885, and two days before the commence- 
ment of the municipal year of 1885.” 

Were this a direct proceeding on the part of the proper 
authority against the plaintiffs for the purpose of setting 
aside and annulling their license, I should be of the opin- 
ion that this instruction was erroneous; but upon a col- 
lateral issue by a party who has purchased of the licensees, 
who have sold in good faith, and especially as there is no 
evidence tending to prove that the plaintiffs were without 
a license issued within the municipal year in which the 
liquors were sold, I am of the opinion that there is no re- 
versible error in the charge. 

Plaintiffs in error also complain of the refusal of the 
court to give the first and third instructions presented by 
them, as follows: 

“1, The jury are instructed that under the evidence it 
has been shown that all of the amount except $54.60 is for 
intoxicating liquors furnished by the plaintiffs to the 
defendants; that under the evidence it has been shown 
that plaintiffs were carrying on the business of dealers in 
liquors in Omaha without first having obtained a license 
in the manner required by law therefor, and this being 
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the case, they cannot recover from defendants for liquors 
so sold. 

“3. Thata person who has purchased and paid for liquors 
sold him in violation of law can, in an action bronght 
against him for a balance due, set up as a counter-claim 
and recover in said action any moneys paid by him to the 
person who has made said sales.” 

There was clearly no error in refusing to give the .first 
instruction. It asks the court to charge the jury “that 
under the evidence it has been shown that plaintiffs were 
carrying on the business of dealers in liquors without first 
having obtained a license in the manner provided by law, 
while, as before stated, the evidence did not even tend to 
show such fact. My only objection to the third instruc- 
tion is, that it is inapplicable to the facts as shown by the 
evidence, which, as before stated, do not tend to prove that 
the liquors were sold by the plaintiffs to defendants in 
violation of law. 

The sixth exception assigned, and argued by counsel, is 
that the conrt erred ‘in reading to the jury the instructions 
given, on its own motion, when the same were not marked 
“given,” as required by law. Next preceding these in- 
structions in the record is the following: “Gentlemen of 
the jury: You are instructed by the court as follows:” and 
on the margin is stated, “Instructions of the court; de- 
fendants except, for the reason the same was not marked and 
signed by the court before the same was read to the jury.” 

At common law it was the practice, after a cause had 
been argued by counsel on both sides, for the judge to 
charge the jury orally, explaining the nature of the action, 
and of the defense, and the issues to be decided between 
the parties, recapitulating the evidence which had been pro- 
duced in support of either party, remarking upon it when 
deemed judicious, or desirable, and instructing the jury on 
all questions of law arising upon the evidence before them 
(Sackett’s Instructions to Juries, p. 8.) 
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The legislature of this state, in 1873, enacted: ‘Tt shall 
be the duty of the judges of the several district courts, in 
all cases, both civil and criminal, to reduce their charge or 
instructions to the jury to writing, before giving the same 
to the jury, unless the so giving of the same is waived bv 
the counsel in the case in open court, and so entered in the 
record of said case; and any charge or portions of a charge 
or instructions given to the jury by the court and not 
reduced to writing as aforesaid shall be error in the trial 
of the case, and sufficient cause for the reversal of the judg- 
ment rendered therein.” Approved February 18, 1883. 

This became section 58 of chapter 14 of the General 
Statutes of 1873. The legislature of 1875 amended the 
section by an act for that purpose, eutitled “An act to amend 
section 58,” etc, approved February 25, 1875, the third 
section of which provides: “The court must read over all 
the instructions which it intends to give, and none others, 
to the jury, and must announce them as given, and shall 
announce as refused, without reading to the jury, all those 
which are refused, and must write the words ‘given’ or 
‘refused,’ as the case may be, on the margin of each in- 
struction.” 

This first act modifiying the common law practice, and 
adding to the considerable labor of the judges of nisi prius 
courts, was by no means considered as popular with them ; 
and in some districts of this state there were complaints that 
written instructions, requested by counsel of either party 
to the cause, sometimes found their way into the record 
without the proper remarks to show whether they were 
given by the court or refused. This mischief was sought 
to be remedied by the amendatory act of February 25, 1875; 
and for that purpose the last named act was necessary so 
far as the instructions presented by counsel to the court 
were affected, but was not necessary if applied to instruc- 
tions which show upon their face that they are given by 
the court on its own motion, it being the sole and only 
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object of the amendatory section, quoted, that the record 
should show whether a given instruction set forth had been 
given to the jury as an instruction, or had been withheld 
from them by the court. A construction of its language 
which fully answered that end and purpose, and which up- 
holds the due and orderly proceedings of such courts, is 
what, in my judgment, is required at the hands of a court 
of review, and answers all the purposes of the statute. 

I am, therefore, of the opinion that the introductory 
words of the instruction given by the court on its own 
motion, as set forth, answer all the requirements of the 
statute, and that a constructiou of the law which would 
vitiate such instruction for the want of the word “given” 
written on the margin, would be unnecessarily technical 
and hypercritical. 

The judgment of the district court is therefore affirmed.. 


JUDGMENT AFFIRMED. 


THE other Judges concur, 


Taomas W. CARTER v. Poaspe ANN Monson. 
[Firep Jury 11, 1889.] 


Practice. No question of law is involved in the case. The judg- 
ment of the district court is found to be sustained, in part, by 
the evidence in support of some of the items charged in the 
petition of defendant in error. As to other items charged, the 
judgment of the district court is not sustained by sufficient 
evidence and is reversed unless defendant in error remits $332 
therefrom within sixty days, in which case the judgment of the 
district court is affirmed for $678, with legal interest from its 
date. The costs in this court, in case such remittitur is filed, 
will be equally divided between the parties. 
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Error to the district eourt for Adams county. Tried 
below before Morris, J. 


Dilworth, Smith & Dilworth, for plaintiff in error, cited 
Bishop on Contracts, sec. 679, note 10; Kellogg v. Turpie, 
93 Ill., 265; Bishop v. Stewart, 13 Nev., 25. 


J. B. Cessna, for defendant in error, cited : Boucher v. 
Pia, 14 Abb. Pr., 1, 238 ; Demarest v. Darg, 32 N. Y., 
291; Bank of U.&. v. Beverly, 1 How. (U.S.), 134; Her- 
man on Estoppel, sec. 3; Hall v. Finch, 29 Wis., 278; Allen 
v, Allen, 27 N. W. Rep. (Mich.), 702. 


Regs, Cu. J. 


Defendant in error instituted her action in the district 
court of Adams county against plaintiff in error, by which 
it was sought to recover the sum of $1,500, as damages 
claimed by her, by reason of the alleged conversion by 
plaintiff in error of certain personal property named in 
her petition. This pleading was in the usual form and 
need not be further noticed at this time. 

To the petition plaintiff in error filed his answer, con- 
sisting of a general denial of each and every allegation 
contained therein, and alleging that in the year 1873 de- 
fendant in error and her then husband, being in feeble 
health and advanced age, desiring to make some arrange- 
ment for their support in their declining years, entered 
into contract with plaintiff in error, by virtue of which it 
was then agreed between the parties that plaintiff in error 
should support defendant in error and her husband for 
and during the remainder of their lives, and that in con- 
sideration thereof defendant in error “conveyed the sum 
of $1,500 for the purchase of the S. W. } of Sec. 30, Tp. 5 
north, R. 11 west, of the 6th P. M., and which said real 
estate was purchased and deeded to this plaintiff”; that 
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defendant in error then agreed with plaintiff in error that 
for the consideration of plaintiff in error furnishing the 
support of defendant in error and her husband, the land 
and all the property which the defendant in error then had 
should become the property of plaintiff in error; that in 
pursuance of the contract thus made plaintiff in error 
entered upon and took possession of the real estate and has 
continued to occupy it from that time until about the year 
1883; that plaintiff in error kept and performed all the 
conditions of the contract upon his part to be kept and 
performed until the 19th day of July, 1882, when the 
husband of defendant in error died; and that he was ready 
and willing to continue in the performance of the condi- 
tions of said contract, but that he was prevented from so 
doing by reason of defendant in error’s subsequent mar- 
riage with her present husband, B. F. Munson ; that dur- 
ing said time he occupied all his time and spent his money 
in improving the land, having support of defendant in 
error and her husband, and that he had made lasting and 
valuable improvements on said property to the amount of 
$1,200 ; that plaintiff in error paid off, besides the mort- 
gage, an incumbrance on the real estate to the amount of 
$400; that he had paid out and expended for defendant in 
error and her husband, for their support and expenses in 
pursuance of the conditions of the contract, a large sum of 
money amounting to $1,600; that all his earnings and 
labor for these eight years had been expended in support- 
ing defendant in error and her husband, his mother and 
father, and in making lasting and valuable improvements 
upon the real estate mentioned. It was alleged that the 
personal property mentioned in the petition of defendant 
in error was the property of plaintiff in error purchased 
by him out of his own labor, property, and money. It was 
further alleged that on the 23d day of May, 1883, the 
plaintiff and defendant had a full settlement of all differ- 
ences between them, whereby it was agreed that the prop- 
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erty in controversy should be the property of plaintiff in 
error. 

To this answer defendant in error replied, denying each 
and every allegation therein contained as her first defense, 
and second, alleging that the defense set up in the answer 
of plaintiff in error was the same identical answer or plea 
made by him in the suit brought and tried in the district 
court of Adams county, wherein defendant in error was 
plaintiff and he was the defendant. A portion of the an- 
swer in the other suit was copied in the reply, and it was 
alleged that after the issues had been formed a trial was 
had before the district court which resulted in favor of de- 
fendant in error, and which, upon appeal, was affirmed in 
the supreme court. (Referring to Munson v. Carter, 19 
Neb., 293; S. C., 27 N. W. Rep., 208.) It was also al- 
leged that a bill of sale for the mules mentioned in the pe- 
tition was given on the 23d day of June, 1885, at the same 
time and place. and by reason of the same fraud, force, du- 
ress, and other influence, by which the deed for the land, 
mentioned in the former suit, was obtained ; that defendant 
in error never made any agreement with plaintiff in error 
as to the purchase of them except the bill of sale, which 
was obtained without consideration and by fraud, force, in- 
timidation, ete., on the part of plaintiff in error, and was, 
therefore, not the free, voluntary act of defendant in error. 

While the action above referred to was pending in the 
district court, plaintiff in error instituted his action against 
defendant in error for the sum of $5,410 damages alleged 
to be due him from defendant in error for the items named 
in the petition. It is not deemed necessary to copy this 
petition in full, nor indeed to set out at any great length 
‘its contents. It may be sufficient to say that it consisted of 
alleged demands in favor of plaintiff in error, and against 
defendant in error, growing out of the occupation, cultiva- 
tion, and management of the farm during the life-time of 
the husband of defendant in error, and, after his death, at 
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the request of defendant in error, and of money paid out 
and expended by plaintiff in error for the defendant in 
error at her special inetitution and request, an itemized ac- 
count of which is given; also for goods and merchandise 
furnished defendant in error by plaintiff in error, and for 
hay, grain, and produce sold and delivered to her between 
the 15th day of March, 1875, and the 15th day of the same 
month, in the year 1883, consisting of corn, wheat, oats, rye, 
barley, potatoes, hay, etc. Tothis petition defendant in error 
answered by way of first, a general denial; second, plead- 
ing the statute of limitations, and third, alleging that plaint- 
iff in error was indebted to her in the sum of $4,000 for 
grain, hay, produce, corn, rent, issues, and products of the 
farm of plaintiff in error, occupied, received, and used by 
him from the 23d day of April, 1875, to the 23d day of 
May, 1883, and in the further sum of $1,000 for money 
loaned by her to plaintiff in error at his request during the 
month of July, 1874, and at other times since said date. A 
judgment of $4,000 with interest and costs was demanded. 

These two causes were consolidated and tried to the court 
without a jury, as one case. The trial resulted in a finding 
in favor of defendant in error and the assessment of dam- 
ages due her from plaintiff in error in the sum of $1,000, 
for which judgment was rendered.against him. A motion 
for a new trial was filed, consisting of three grounds, to-wit: 

“First —That the finding and judgment were contrary 
to the evidence. 

“Second—-The finding is not sustaincd by sufficient 
evidence. 

“Third—The finding is contrary to law.” 

This motion was overruled. From this finding and 
judgment plaintiff in error prosecutes error to this court, 
the only contention being that the finding of the district 
court is not supported by sufficient evidence. It is insisted 
by defendant in error that as the facts stated and aver- 
ments made in ‘plaintiff’s answer to her petition in the suit 
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instituted by her, and his petition in the suit instituted by 
him, are substantially the same as were contained in his 
answer in the case decided by this court and referred to in 
the answer, the issues presented by plaintiff in error are 
res adjudicata, and plaintiff is estopped to litigate these 
issues a second time. Upon an examination of the case 
we conclude that the only question necessary to be decided 
is the one presented by plaintiff in error; the others will 
not, therefore, be considered. Upon reading the bill of ex- 
ceptions we find the evidence conflicting upon almost 
every material point in the case, and had the witnesses 
been before the district court we should not hesitate to 
affirm the judgment without further inquiry; but as it 
appears that the evidence was taken by a referee, and none 
of the witnesses were before the trial court, we have en- 
deavored to give the evidence as careful an analysis as the 
time at our command would permit. 

The contest is over a long series of transactions between 
the father and mother upon one side, and the son upon 
the other. The father having deceased, the suit is be- 
tween the mother and son. The dealings referred to 
began in another state prior to the year 1874, and include 
money alleged to have been advanced to the son, who is 
plaintiff in error, at or about the time of his removal to 
this state in that year, followed soon after by his parents, 
when a farm was opencd in Adams county, on which 
the three resided together; although plaintiff in error, in, 
connection with his care of the farm, took and improved a, 
homestead some miles distant. From perhaps some degree. 
of contention between the father and son, prior to the death, 
of the father, which was produced by a lingering and 
painful illness, the differences culminated in an unfortu- 
nate and rather unnatural estrangement bet ween the mother 
and son, resulting in this suit over the personal property: 
on the farm at the time of the marriage of the son and his 
removal therefrom. A portion of the property in dispute 

12 
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is a span of mules, harness, and wagon, which were shown 
to be worth $400. While there is some evidence tending 
to show that defendant in error gave, or proposed to give, this 
property to plaintiff in error, yet we are quite well satisfied 
with the finding of the district court, that the title thereto 
was vested in defendant in error at the time of its con- 
version by plaintiff in error; and by such conversion 
plaintiff became indebted to defendant in ervor in the sum 
of $400. 

In addition to this we find that plaintiff in error should 
be charged with the value of one corn sheller, worth $10, 
two cows with their calves, worth $40 each, and two hun- 
dred bushels of corn, worth twenty cents a bushel, making 
a total of $530, to which should be added interest at the 
rate of seven per cent per annum for four years, making a 
total of $678, for which defendant in error was entitled to 
judgment. Considering all the circumstances of the case, 
as shown by the evidence, we are impressed with the belief 
that the other items charged in the petition of defendant in 
error, and which need not be enumerated here, are not sus- 
tained by the proof, and should not be allowed against 
plaintiff in error. Many of them, while apparently pur- 
chased with the money of defendant in error, were doubt- 
less accumulated in a great degree by the labor of plaintiff 
in error upon the farm, and had he obtained them under 
other circumstances, no difficulty would likely have re- 
sulted therefrom. The fining against plaintiff in error, 
upon the claim as set up in his petition, was right and need 
not be discussed here. The judgment of the district court 
will therefore be reversed, and the cause remanded for 
further proceedings unless defendant in error files with the 
elerk of this court a remittitur of the sum of $332. In 
ease such remittitur is filed within sixty days of the filing 
of this opinion, the judgment of the district court will be 
affirmed for the sum of $678, the same to draw lawful 
interest from the date of its rendition in the district court, 
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and in such case the costs in this court will be equally 
divided between the parties. 


JUDGMENT ACCORDINGLY. 


‘The other Judges concur. 


\ 


8. W. LIvrLe ET AL., APPELLEES, V. EzeKreL GILES ET: 
AL., APPELLANTS, 


(FILED JuLy 11, 1889.] 


4. Parties. Where an action was instituted in behalf of a large 
number of plaintiffs, by name, for the purpose of enjoining a 
common defendant from prosecuting actions involving their 
title to real estate, and a portion of the persons whose names 
were used as plaintiffs gave to the defendant an instrument in 
writing, that the suit had been instituted without their knowl- 
edge or consent, that they repudiated the action of the attorneys 
who instituted it, and did not desire it further prosecuted, but 
upon farther inquiry became satisfied with the action of the 
attorneys, ratified it, and employed them to proceed with the 
case in their names, in connection with the names of those who 
did not disaffirm, appeared upon the trial as plaintiffs, and par- 
ticipated therein as litigants and witnesses, explaining that the 
writing was given under a misapprehension on their part, and a 
decree or judgment was rendered upon the merits of the case; 
such judgment will not be held void nor erroneous as to those 
never having been dismissed nor stricken from the record as 
plaintiffs by the trial court. 


: DiscLAIMER. But when such disclaimer is made and 
filed in the case, and no further action is taken by the party 
as a plaintiff, such statement and disclaimer, being his last ex- 
pression concerning the action or its prosecution, it will be 
treated as a final repudiation of the suit by such party, anda 
decree of the district court affecting his rights or those of the, 
defendant as to him will be set aside. 


2. 


~ 


FURTHER consideration of case reported in 25 Neb., 313. 
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Reese, CH. J. 


This case was decided at the January, 1889, term of this 
court, and is reported in 25 Neb., 313. The legal ques- 
tions involved in the case were disposed of by that decision ; 
but it appearing on the record that a portion of the 
plaintiffs named in the petition had signed papers, affidavits, 
and statements in writing inconsistent with their position 
or attitude as plaintiffs in the action, “the decree of the 
district court as to all the plaintiffs who did not disclaim” 
was affirmed. The question as to who had and who had not 
disclaimed was left open for future consideration. In ac- 
cordance with the request of the court, the parties have 
prepared briefs and appeared at the bar and have presented. 
their views upon this subject. The papers referred to were 
signed by the parties soon after the commencement of the 
action and they will be noticed in detail hereafter. 

It is contended by counsel for appellant: that, as the suit 
was instituted without the consent or knowledge of the 
plaintiffs named, the whole of the proceedings during 
the subsequent progress of the action were void, and that, 
therefore, the decree in their favor cannot be sustained. We 
apprehend that no legal proposition is better settled than 
that an attorney cannot appear in court representing an in- 
dividual or person without authority from such person to 
act in his behalf and thus bind the party for whom he 
appears; that any action taken by an attorney without 
authority therefor is void, whether such action be ques- 
tioned during the pendency of the action or after judg- 
ment. ; 

As to whether the action of an attorney in voluntarily 
appearing for a person without authority can be ratified 
after judgment, as any other agency might be ratified, it is 
not necessary for us to discuss at this time. There is no 
doubt but that this action was originally instituted without 
the consent or knowledge of a portion of the persons 
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named as plaintiffs ; that soon thereafter they made state- 
ments in writing, either under oath or without that for- 
mality, in which this fact clearly appears. 

While the same rules must be applied to this as to any 
oth. case coming under the general head of principal and 
agent, as to the invalidity of an unauthorized act of a per- 
‘son improperly representing himself as the agent or rep- 
resentative of another, and that the unauthorized acts of a 
person so representing himself are void and withont legal 
force, yet we apprehend that where an attorney appears for 
another person in a court of justice without authority, 
and during the pendency of the action thus instituted the 
principal for whom the appearance was made appears 
and ratifies, either by word or act, the conduct of the 
person claiming to represent him, then the whole proceed- 
ings will be so far legalized as to make it binding both 
upon the person thus represented and upon those interested 
upon the opposite side. This must be the rule. (Weeks on 
Attorneys, sec. 247.) Any other would open a door to 
fraud which courts conld not effectually close, hewever 
anxious they might be to do so. If, therefore, any of the 
plaintiffs have appeared in the district court during the 
course of the proceedings, prior to any action having been 
taken by the defendants, by which the person so appearing 
would be estopped, and have ratified the action of the at- 
torneys, paid them for their services, participated in the 
trial, furnished evidence in their own belialf, aided in the 
efforts being made to defeat their adversary, and have thus 
placed themselves in a position by which they would be 
bound by any adjudication against them, they cannot be 
treated as having disclaimed or disaffirmed the action of 
the attorneys appearing for them, and would be entitled to 
the benefits of a decree in their favor. 

Believing this to be the law of the case, we will inquire 
as to the attitude of the persons who, it is claimed, have 
filed disclaimers, and are not entitled to the benefits of the 
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decree. As the suit was originally instituted, the follow- 
ing names appeared upon the petition as plaintiffs: 

8. W. Little, Samuel Arbuckle, D. B. Alexander, A. J. 
Sawyer, 8. G. Owen, Lorenzo Assmesson, R. H. Oakley, 
Sarah J. Purcell, A. P. 8S. Stewart, Thomas R. Clark, Mary 
A. McElhinney, D. C. Kinsell, Hannah Selwood, Alex- 
auder C. Heustis, W. J. Van Dorn, G. W. Lashus, Charles 
D. C. Heustis, Allen W. Hawley, A. F. Lewis, Samuel 
Arthur, G. F. Thornton, Sarah Cummings, William R. 
Rundell, Jacob Freedman, O. P. Austin, J. A. Buckstaff, 
Mary T. McNair, George D. Camp, Wilber F. Kellogg, 
Elizabeth N. Chase, Sarah A. Gable, Samuel Aughey, 
Clarinda A. Bumstead, Elizabeth Paden, Martha E. Snow- 
den, Thomas Woods, Joseph 8. Hoagland, Eliza W. Pills- 
bury, Henry V. Hoagland, W. 8. Garrison, C. L. Hooper, 
8. E. Story, V. E. Farmer, Josephine St. Louis, Frank J. 
Wassika, Ella N. Miller, John H. Schwabold, Helen 
Weber, Samuel Henderson, Christine Bohlman, Joseph 
Richardson, Patrick Lyons, W. Sanford Gee, Allen Cogs- 
well, M. B. Cheney, Mary E. Maloney, Emma A. Beach, 
Barrett F’. Looth, Francis D. Howell, L. S. Howell, Sam- 
uel D. Bacon, Henry §. Gordon, executor of estate of E. 
H. Tuttle, deceased, Alice Clark, nee Tuttle, Jacob Freed- 
man, Samuel T. English, Guy C. Barnum, H. O. Snow, 
George Warder, D. D. Muir, George W. Severance, Rhody 
A. Prindle, Mina W. Brown, W.J. Van Dorn, and G. W. 
Lashus. 

During the progress of the trial, a portion of those 
named as plaintiffs were dropped out of the case. We quote 
the following from the record: 

“Harwoop: We will dismiss all these people who have 
made settlements. 

THE Court: Parties who have no interest, you can drop 
them out on the trial. 

Marquett: If they want to take another course, let 
them. 
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Burr: We want them out of the case and judgment for 
costs, = 

Tur Court: They cannot recover costs if you are suc- 
cessful. 

Burr: We will leave it there at present then. 

WootwortsH: Let us have the reporter take the names 
of those who are dropped out. 

Joseph L. Hoagland, Henry W. Hoagland, C. L. Hooper, 
Patrick A. Lyon, Samuel Henderson, Margaret Meyers, 
Guy C. Barnum, Joseph Richardson, Samuel Arbuckle, D. 
C. Kinsel, Sarah A. Gabriel, Eliza A. Miller, Eliza N. 
Pillsbury, Christian Bohlman, Allen Coggswell, Mary E. 
Maloney, Francis D. Howell, LavenderS. Howell, Samuel 
D. Bacon, D. D. Muir, George W. Severance, Rhoda A. 
Prindle, Mina W. Brown, V. J. Van Dorn (to be dismissed 
aecording to stipulation on file, and judgment according to 
stipulation), G. W. Lashus, A. F. Lewis, Sarah Cummings, 
Mary T. McNair, George D. Camp, Wilber F. Kellogg, 
Samuel Aughey, W. 8. Garrison, W. Sanford Gee, Emma 
A. Beach, and Samuel T. English. ° 

The persons above named are now dismissed out of this 
action under the prayer of the auswer in this action, except 
as to Van Dorn, who is to be dismissed according to stip- 
ulation on file, and judgment according to stipulation.” 

We also make the following extract from the brief of 
appellee : 

“The parties themselves make a record, and ask to have 
dismissed, under the prayer of their answer, eertain par- 
ties which are dismissed. Under the issue which they 
plead — that there are certain other parties which were im- 
properly made plaintiffs without their consent — there are, 
as we view it, six, put in the record either by mistake or, 
which the evidence clearly goes to show, were never parties 
and never really litigated this matter with the defendants, 
and of course the decree ought to be modified so as to ex- 
clude them from it, to-wit, M. B. Cheney, Jesse P. Chip- 
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man, Mary A. McSweeney, Samuel Arbuckle, Francis 
Wassika, and Josephine St. Louis, or Lancto.” 

This leaves the following named persons remaining upon 
the record as plaintiffs : 

8. W. Little, D. B. Alexander, A. J. Sawyer, 8. G. 
Owen, Lorenzo Assmesson, R. H. Oakley, Sarah J. Pur- 
cell, A. P.S. Stewart, Thomas R. Clark, Mary A. Mc- 
Ihenney, Hannah Selwood, Alexander C. Heustis, W. J. 
Van Dorn, G. W. Tashus, Chas. D. C. Heustis, A. W. 
Hawley, Samuel Ai.iiur, G. F. Thornton, William H. 
Rundell, Jacob Freedman, O. P. Austin, J. A. Buckstaff, 
Elizabeth M. Chase, Clarinda A. Bumstead, Elizabeth 
Paden, Martha E. Snowden, Thomas Woods, 8. E. Story, 
V. E.. Farmer, Josephine St. Louis, Francis Wassika, 
Ella N. Miller, John H. Schwabold, Helen Weber, M. B. 
Cheney, Barrett F. Looth, Henry 8. Gordon, Alice Clark 
(nee Tuttle), Jacob Freedman, H. O. Snow, George War- 
der. 

_Of these it is claimed by appellants that the following 
should be stricken out, as having filed disclaimers in the 
action, to-wit: 

J. A. Buckstaff, V. E. Farmer, A. W. Hawley, Henry 
Childer, A. J. Sawyer, Lorenzo Assmesson, Hannah Sel- 
wood, W. H. Rundell, Helen Weber, J. P. Chipman, F. 
J. Wassika, M. B. Cheney, T. R. Clark, J. St. Louis, or 
Lancto. 

These names are taken from the bill of exceptions and 
the briefs, and are given as there found. It is quite prob- 
able that by mistake in copying, the discrepancies which 
we notice have occurred. It may be also observed that 
names occur among the “dismissed” which are not found 
among the plaintiffs. 

The petition was filed on the 27th day of January, 1882. 
On the 30th day of February, of the same year, J. A. 
Buckstaff made an affidavit, which we here copy: 
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“Srate oF NEBRASKA, 
“ Lancaster County. 


“T, J. A. Buckstaff, of said county, on oath say that I 
never authorized T. M. Marquett, S. B. Galey, N. C. Ab- 
bott, N. 8. Harwood, nor John Ames, nor any of them, 
nor any person whomsoever, to commence or prosecute any 
action for me, or on my behalf, or in my name, either sev- 
erally or jointly with others, against Ezekiel Giles, Hiland 
H. Wheeler, Lionel C. Burr, William A. J. Gordin, and 
the heirs and representatives of Jacob Dawson, late of 
Lancaster county, deceased, or any or either of them, and 
if any such action has been commenced in my name it was 
done without my knowledge or consent, and I do not wish 
it to proceed, or be prosecuted any farther, and I repudiate. 
the action of said attorneys and plaintiffs. 

“ (Signed) J. A. BucksraFr, 

“Subscribed in my presence, and sworn to before me, this 
30th day of January, 1882. 

“« (Signed) L. Meyer, Notary Public.” 


The questions presented will be examined in the order in 
which they occur in appellants’ brief. This affidavit of 
J. A. Buckstaff was made on the 30th day of January, 
1882. It was sworn to before a notary public and filed on 
the 20th of the following February. In it, referring to 
the suit, he says: “It was done without my knowledge or 
consent, and I do not wish it to proceed or be prosecuted 
further, and I repudiate the action of said attorneys and 
plaintiffs.” This act of disaffirmance could not be more 
direct, and positive, and considered alone would have been 
sufficient to have justified the court in striking his name 
from the case; but it seems that no such action was taken. 
On the 6th day of July, 1887, the defendants filed their 
answer, in which it is alleged that the suit had been insti- 
tuted in the names of a number of the plaintiffs (naming 
them) without their knowledge or consent, and that the 
suit had been repudiated by them, evidently referring to 
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the affidavits mentioned, but no reference is made to Buck- 
staff. The prayer of the answer is as follows: 

“That it be declared that by the true construction of the . 
last will and testament of said Jacob Dawson, deceased, in 
the petition set forth, that said Editha J. Dawson took an 
estate for life in the premises in the said petition described, 
determinable upon her marriage, and that upon her mar- 
riage with the said Pickering her said estate was determined, 
and the children of the said testator thereunder became 
seized in fee of said premises and entitled to the possession 
thereof, and that their interest and estate have come to and 
become vested in the said Giles, and that he is entitled to 
the possession of the said premises as against the said 
plaintiffs and each and every of them. 

“Second — That it be adjudged that plaintiffs, by instru- 
ment in form to be approved by the court, release their: 
claims in said premises, and surrender the possession 
thereof to the said Giles, and that he be forever quieted as 
‘against all claims of said plaintiffs. 

“Third—That an account be taken of the rents and 
profits of the said premises and of the amount thereof, 
which has come into the hands of the plaintiffs respectively, 
and that each of them be adjudged to pay to the said Giles 
which each shall be found to have so received. 

“Fourth— That a receiver of the rents heretofore col- 
lected, and also of those which may accrue pending this 
suit, be appointed, with the usual powers of receivers in 
such cases. 

“Fifth — That the said plaintiff be adjudged to pay the 
costs of this suit, and that the defendant have all such 
other and further relief as the circumstances may require, 
and is just and equitable.” 

So far as we are able to discover, the attention of the 
court was not called to the disclaimer filed, by motion or 
otherwise, which would call for any affirmative action on 
the part of the court looking toward the striking of the 
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name of Buckstaff from the petition, but rather it seems 
to have been somewhat of an issue made upon the trial. 
We quote the following from the evidence of Mr. Buckstaff: 

Q. No. 1723. How soon after that affidavit was made, 
did vou manifest your intentions to remain in the case? 
[Burr: We object, as incompetent and for the further 
reason that the party cannot repudiate a repudiation. 
Overruled. Exception.] 

A. I presume it was a year or more after that. I often 
asked Mr. Burr to fix up that title with me. He kept 
telling me he would, and I presume it was a year after 
that I told Mr. Montgomery I wanted him to look after 
my interests, and [ wanted to be retained in this case if I 
could, 

Q. Were you ever dismissed in this case? [BuRR: Ob- 
ject, as ealling for a conclusion, and incompetent. Over- 
ruled. Exception. ] 

A. Not that I know of. 

Q. Did you ever authorize anyone to dismiss that suit? 

A. No. 

Cross-examination by Barr: 
Q. Is this [paper produced] your signatnre? 
A. I think it is. 
Q. Who filed this statement in this case? 
A. I think you did. 
Q. I did? 
A. I never saw it. I guess so. 
Q. That is filed March 30, 1879. Do you ssy I had 
anything to do with it? 

A. I don’t know I ever saw it before. O! This was 


* * ™* that I think was filed by Harwood, Ames & 
Kelly. 


Q. After you filed the first affidavit, thet is the sree tee 
you ever took? 

A. I talked to my attorney, Mr. Montgomery, a year 
ago— some years ago. 
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Q. You say you were sued in the federal court? Who 
was your counsel in that case? 
. I don’t know what * * * 
. You say you were sued? 
I don’t know what you mean by the federal court. 
. The court at Omaha. 
. Yes, sir. He was my attorney there, 
. Had you any other counsel? 
. I think Mr. Marquett and Harwood. 

Q. You did nothing after filing the first disclaimer in this 
case or repudiation, till this paper I hold in my hand here.. 

A. I don’t know. 

Q. That is the first you know of? 

A. I don’t, know. 

Witness excused. 

Burr: We offer in evidence this statement together 
with the filing marks on it. 

No objection was made, and the paper was admitted, of 
which the following is a copy: 


“In the district court of Laneaster county, Nebraska. 
“Samuet W. LITTLE ET AL., PLAINTIFFS, V8. EZEKIEL 
GILES ET AL., DEFENDANTS. 

“ Now comes J. A. Buckstaff, one of the plaintiffs in 
the above case, and asks leave to withdraw his affidavit and 
application for the dismissil of said suit so far as respecta 
this plaintiff, and hereby affirms and ratifies all that his 
attorneys, Harwood & Ames and T. M. Marquett, have 
heretofore done or assumed to do as the attorneys of this 
plaintiff in said action. 

“(Gigned) J. A. Bucxsrarr.” 

Endorsed: “In district court; Little v. Giles; motion; 
3174. Filed March 30, 1887, E. R. Sizer, clerk dic, 
Harwood & Ames, attorneys for plaintiffs.” 


We make the following additional extract from his tes- 
timony upon cross-examination tending to throw light 
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upon this particular inquiry. In seeking to fix upon the 
date of a conversation with Mr. Burr he was asked : 

Q. Was the conversation about these lots? 

A. No; it was about the affidavit that I gave him. 

Q. Then it was after this litigation begun, and was with 
respect to the affidavit that you gave him ? 

A. It was about the time I gave him that affidavit he 
told me he had to put the property in Giles’ name to get it 
out of the state court. That is the time he told me. 

Q. That is the time that you made the affidavit that you 
had no knowledge of the bringing of this suit? 

A. Yes, sir. 

Q. Which affidavit was true as a matter of fact? 

A. I think it was at that time. 

Q. It was true at that time, and is true now—the af- 
fidavit ? : 

A. I think he bull-dozed me a little on that. 

Q. Iam not asking you that, but if the affidavit was 
true ? 

A. I presume it was at that time. 

Q. Is it true now? 

A. Well, I don’t know about that. 

Q. Truth don’t change—it was true when you made it? 

A. Well, yes, it was true; I did not know that I was a 
party to the suit at that time. 

Q. Now you are a party if it wins, and not a party if 
it loses, ain’t that it? 

-A. I think I am a party all around—win or lose— 
heads or tails. 

Q. It is pay if you hit, and miss, do nothing? 

A. No. 

Q. You are in with the fight ? 

A. Bet Iam. Iam on the war path. 

By this it appears that after the signing of the affidavit 
given to Mr. Burr, which was filed in the case, and be- 
fore any action of the court was had upon the disclaimer, 
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Mr. Buckstaff concluded to proceed with the case, and 
counseled with his attorneys, and participated in the trial 
as one of the plaintiffs. As said by him the case had never 
been dismissed, although at one time he had repudiated the 
action of the attorneys who had instituted it, so far as his 
name was concerned. 

While it would have been the duty of the court, had its 
attention been called to the fact, to inquire into the matter 
of the institution of the suit, and to have dismissed the 
case so far as Buckstaff was concerned, had he so desired, 
or rather had he not desired the suit to be prosecuted in his 
name, yet the affidavit filed could be treated as nothing 
more than a written statement made by him, in which he 
disattirmed the action of those who had assumed to act for 
him. No notice of its filing seems to have been given to 
the attorneys who so acted, and so far as they are con- 
cerned, there is no proof that their action was not ratified by 
him. From the reputation and standing of the attorneys 
involved in the prosecution of the case, we doubt not that, 
if it was thought that he did not desire to prosecute, they 
would have moved in the matter themselves to the extent 
of having his name stricken from the list of plaintiffs, such 
at least would have been their duty; but no such action 
seems to have been taken. It is but justice to them to say 
that the action being brought to quiet title, and the inter- 
est of all the plaintiffs being adverse to Giles, and said 
attorneys being employed by a large number of such own- 
ers, the suit was brought in the names of all such owners, 
there being insufficient time to confer with all before filing 
the petition. 

We doubt not that, after having taken the part in the 
trial which was taken by him, he would have been bound 
by the judgment had it been adverse to him; and he could 
not then have been permitted to question the authority of 
his attorneys who appeared in his behalf during the long 
trial before the district court. We have no doubt but that 
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he would have been bound by the judgment. We are 
equally clear that he is properly retained in the case as it 
now stands. 

- The affidavit made by V. E. Farmer was as follows : 


“Srate oF NEBRASKa, 

“ Lancaster County, \ ay: 

“YT, V. E. Farmer, in said county, on oath do say that I 
have never authorized T. M. Marquett, S. B. Galey, N.C. 
Abbott, N. S. Harwood, nor John H. Ames, nor any one 
of them, nor any person whomsoever, to commence or pros- 
eeute auy action for me, or in my behalf, or in my name, 
either severally or jointly with others, against Ezekiel Giles, 
Hiland H. Wheeler, Lionel C. Burr, William A. J. Good- 
win, and the heirs and representatives of Jacob Dawson, 
late of Lancaster county, Nebraska, deceased, or any or 
either of them, and if any such action has been commenced 
in my name, it was done without my knowledge or con- 
sent, and I do not wish it to proceed or to be prosecuted 
further, and J repudiate the action of said attorneys and 
plaintiffs so far as I am concerned. 


“V. E. Farmer.” 


“ Subscribed in my presence and sworn to before me this 
30th day of January, 1882. J. H. McMurtry, 
“Notary Public.” 
So far as we are able to ascertain in the voluminous 
record before us, this is the only reference to Mr. Farmer, 
except the allegation in the petition that he held title under 
Mrs. Dawson to lot 12, block 32, Dawson’s addition to 
South Lincoln. The disclaimer having been made after 
the petition was filed, and allowed to remain as his last ex- 
pression upon the subject, we think the decree, whatever it 
may be, can have no force as to him, and therefore the de- 
cree as entered by the district court cannot stand, and as to 
him it will be reversed and the case dismissed. 
The bill of exceptions shows no disclaimer by A. W. 
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Hawley. <A copy of an affidavit which is said to have 
been made by him is attached to the transcript. But un- 
der a well established rule of law in this state (Tessier v. 
Crowley, 16 Neb., 369), it cannot be considered, and as to 
him the decree will have to stand. 

The affidavit of Henry Childer, which was similar to 
that made by Farmer, need not be set out here at length. 
It was made on the 20th day of February, 1882, and filed 
on the same day. We are unable to find that any subse- 
quent action was taken by him. The same rule must be 
applied to him as to Farmer. : 

The affidavit made by A. J. Sawyer was in the same 
form, and need not be here copied. It was dated the 31st 
day of January, 1882, and filed on the 16th day of Feb- 
ruary following. Mr. Sawyer appeared in the trial as one 
of the plaintiffs, and took part as an attorney, for perhaps 
himself and others. In his testimony upon the witness 
stand he explained the giving of the affidavit. We make 
the following extract therefrom, elicited on the cross-exam- 
ination: 

Q. At the time this suit was brought the petition al- 
leges the title to these lots to be in Samuel Arbuckle? 

. Yes, sir. 

Q, Is that the fact ? 

A. No, it is not the fact. 

Q. This Samuel Arbuckle wa’nt a plaintiff ? 
A 

Q 

A 


> 


. I don’t know how he came to be. 
. What is the fact ? 
I don’t know anything about that. I did not read 
that petition. 
Q. Are youa plaintiff ? 
A. Yes, I am a plaintiff. 
Q. A. party to the record ? 
A. My name is used there—a party to the record I am 
supposed to be in that case. 
Q. Why was Samuel Arbuckle’s name used in reference 
to these two lots? 


JANUARY TERM, 1889. 193 


Little v. Giles. 


A. I cannot tell. 

Q. Those four lots? 

A. I cannot tell anything about it. I was not there 
when that was drawn, nor did I take any part in the draw- . 
ing of it. 

Q. Nor have anything to do with it? 

A. Not anything. 

Q. Hence you would not be bound by litigation with 
Arbuckle in that petition? 

A. Iam not responsible for what some one else may 
have said. I discovered that very recently. 

Q. You are counsel in this case as well as attorney for 
yourself? 

A. Yes, for certain parties. 

Q. And have been for some considerable time? 

A. Some little time; yes, sir. 

Q. You take quite a deep interest in this Dawson will 
litigation? 

A. Well, I am somewhat interested Pane and in- 
terested on behalf of others. 

Q. As a citizen ? 

A. Personally as a victim or a litigant. 

Q. You have considerable feeling with: respect to some 
of the parties? 

A. Not very much. I have not manifested much feel- 
ing. Mr. Burr and I have been good friends so far as I 
know. So has Mr. Wheeler. 

Q. I see by the petition Arbuckle is owner of these four 
lots: 9, 10, 11, and 12, in block 33, and lot 10 in block 
45; do you own 10 in 45? 

A. No, sir; not that I know of. 

Q. But you did own, at the commencement of this suit, 
these four lots alleged to be in the name of Arbuckle? 

A. That is what my deeds say. 

Q. At the time of the commencement of this suit Ar- 
‘ buckle had no interest in these four lots? 

13 
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A. I think he had not. I don’t know how he comes to 
be made a party, nor anything about it. I have never 
spoken to him on the subject, and did not discover it till 
the other day when I came into court; I looked over the 
record and found they had got my lots misdescribed. 

Q. Instead of your lots being misdescribed, they had 
got your lots in the name of Arbuckle? 

A. Yes, sir. 

Q. Arbuckle’s lots described your lots? 

A. Yes; they should have put these as being owned by 
me instead of Arbuckle. 

Q. You, I think, testified that you never reconveyed the 
lots to Mr. Arbuckle? 

A. No, nor anyone else. I have held them since I took 
them. 

Q. Stood right by them ? 

A. Yes,sir; and intend to till the last moment. If I 
have to surrender them, I will gracefully. When Mr. 
Burr asked me for an affidavit, I did not know of the 
commencement of the suit, and I promised to give him 
one to the effect that I had not authorized the commence- 
ment of t..is suit. I did not know of it at the time. 

We also quote the following from the examination-in- 
chief when recalled : 

Q. Mr. Burr put in your affidavit. Have you seen 
that? 

A. Yes, sir. 

Q. State the circumstances under which it was given 
- A. On the 31st day of January, 1882, he came to my 
office and asked me if I had sued him. I told him I had 
not. Well, he said, are you willing to make an affidavit 
to that effect? I thought for a moment—I did. not know 
what he was driving at—and I finally said, Yes, I will make 
a statement under oath, if you wish me to, that I have not 
sued you. He then pulled out an affidavit, or told me he 
would procure one, I would not say which it was. Any- 
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way it is 3ist there, and it might have been a day or two 
before that, but on the 31st I signed an affidavit to that 
effect. He talked to me to some extent about it, and then 
he told me the nature of the suit. He said that I was one 
of the plaintiffs arzainst him and Wheeler. I said I never 
authorized anyone to sue him aor Wheeler for me; and 
very shortly after, as it appears from the affidavit—I don’t 
remember just where I signed it, but it seems that Mr. 
Guy A. Brown was the notary—I have no recollection of 
signing it before Mr. Brown, but it seems he was the 
notary—it is more than likely I did. Possibly I was up 
at the library, and it was brought to me while there, and 
I signed it. It simply stated at that time a fact: I had 
not sued Mr. Burr nor Wheeler, nor had I authorized 
anyone at that time to bring suit for me, and it was some- 
what of a mystery to me just how it came about. A few 
days after I investigated the matter a little further, and 
found that a great number of plaintiffs had united in an 
equity suit, to quiet title to property, and Iwas made a 
party to it without my consent. I found out the circum- 
stances, how the suit came to be brought, and all about it, 
which I did not know at the time I signed tie affidavit. 
I never authorized Mr. L. C. Burr to file any affidavit for 
me, nor did he say that he wanted to file it, nor was Mr. 
Burr authorized to act for me as an attorney that I know 
of in this suit. I know that he never was, and after I 
found out the nature of this case, and that it was important 
for all to sue in one, I said that it was all right, that it 
might go on. 

Q. Was there ever any step taken to dismiss you from 
the case? 

A. No, sir; I have never been dismissed from the case. 
I am still in it as it appears both here and at Omaha. 

Q. If there is anything else you may state, 

A. I may state this [Burr: I object, unless he 
asks some question that we may know what it is. ] 
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Q. By Sawyer: State if Burr, in speaking of this 
matter—what he said about bringing an action against 
these parties in Dawson’s addition to South Lincoln. 

A. He stated to me—[Burr: Object, as incompetent, 
irrelevant, and immaterial. Objection overruled.]—A. 
continued.—a number of times that he had no intention 
whatever to prosecute those people who were located in 
South Lincoln, or Dawson’s addition to South Lincoln, It 
was not his intention to molest them out there, though he 
did not make me any promises. I did not ask for any. 
I simply stated that it was a fact, gave it after. I will state, 
three days after the suit commenced I knew nothing ex- 
cept what Burr told me, and I signed the affidavit. The 
suit was commenced the 27th day of January, and the affi- 
davit shows I signed it on the 31st day of January. 

There is no doubt but that the decree retaining Mr. 
Sawyer as a party was right, and it will not be molested. 

Although Lorenzo Assmesson’s name does not appear 
in the petition as the owner of any of the property de- 
scribed therein, yet it appears that on the 30th day of Jan- 
uary, 1882, he made an affidavit similar to the one above 
copied, which was filed on the 20th day of the following 
February. We are unable to find anything in the bill of 
exceptions which could be construed into a subsequent rat- 
ification of the institution of the suit. Neither are we able 
to find any proof of title in him to any of the property 
described in the petition. The same rule must be applied 
to his case as to Farmer, and the decree reversed and the 
action dismissed as to him. The same is true as to Han- 
nah Selwood. 

W. H. Rundell appeared on the trial as plaintiff and 
testified in his own behalf upon the merits of the case; and 
upon rebuttal as to the signing of the affidavit as follows: 

Q. Do you know anything about a paper Mr. Burr pre- 
sented to you? 

A. Yes, I signed a paper. 
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Q. Did you know what the paper contained at that 
time? 

A. No, sir. 

Q. Do you know the circumstances under which you 
signed it, and where you signed it? 

A. He came to my house and wanted to know if I had 
lawed him. I said no, not that I know. He took a 
paper out of his pocket * * * no, he said my name 
was on the list with the rest. _I said * * * I don’t 
know nothing abont it. Then he took a paper out of his 
pocket and asked me whether I would sign if or not. I 
thought it was all right, and signed it. 

Q. Do you know whether that authorized the dismissal 
of the suit or not? [Burr objected, as leading and incom- 
petent. Overruled and exception. | 

A. No, sir; dismiss nothing. 

Q. Did he say anything about its effect on’ your prop- 
erty? [Burr objected, as leading. Overruled and excep- 
tion. | 

A. He said now he would not trouble us at all. He 
asked what the property was. I told him. We then 
talked it over. He said, “J will never trouble you at all; 
it is not this property I am after, it is the town. We 
shall never trouble this property out there.” 

He clearly ratified the institution of the suit, and the 
decree as to him must stand, 

An affidavit purporting to have been made by Helen 
Weber was filed, but which, it is said by her husband in 
his testimony, was not sworn to. This, however, is not 
deemed important, as, in our view, the jurat adds little if 
anything to the statements contained in the writing. It is 
amply shown that after the paper was signed the husband, 
as agent of Mrs. Weber saw, and retained counsel to pros- 
ecute the case, and took an active part himself throughout 
its pendency, taking the witness stand, and testifying to 
material facts upon the merits of the case, as well as the 
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fact of the exccution of the paper referred to. So far as 
this feature of the case is concerned, the decree of the dis- 
trict court was correct. 

J. P. Chipman, referred to in appellants’ brief, is doubt- 
legs the same person referred to in appellees’ brief as Jesse 
P, Chapman, who, it is conceded, is not a proper plaintiff, 
and will beso treated. The same disposition will be made 
of M. B. Cheney, and J. St. Louis (Lancto). 

The petition was filed January 22, 1882, in which it 
was alleged that Thomas R. Clark was the owner of lot 
2, block 33, Dawson’s addition to South Lincoln, and in 
which he also appears as plaintiff. On the 25th day of 
February, 1887, he, with his wife, Annie Clark, conveyed - 
the property to defendant, Ezekiel Giles, for the consider- 
ation of $325. It was alleged in the answer filed July 6, 
1887, that defendant and Clark had compromised, and set- 
tled their differences and that he, Clark, had conveyed the 
property in dispute to Giles. We are unable to find any 
evidence that Clark took any part in the trial, or had any 
interest therein, As the deed was introduced in evidence, 
its validity not being questioned, we must presume that the 
whole matter between him and defendant had been ad- 
justed to his satisfaction. The decree as to him will there- 
fore be set aside. 

The decree of the district courtin favor of V. E. Farmer, 
Henry Childer, Lorenzo Assmesson, J. P. Chipman, M. 
B. Cheney, J. St. Louis (Lancto), and Thos. R. Clark is 
set aside and the cause as to them is dismissed. As to the 
remaining plaintiffs, the order of this court made on the 
former hearing affirming the decree of the district court 
will stand as then made. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 
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C. Auttman & Co. v. Henry Trovrt. 
[Fitzp Juty 11, 1889.] 


1. Verdict. The evidence examined, and held, to sustain the ver- 
dict. 


2 TLnstructions given and refused, the giving and refusal of which 
are complained of, examined, and held, properly given, and re- 
fused. 


Error to the district court for Hamilton county. Tried 
below before NorRvVAL J. 


Agee & Stevenson, for plaintiff in error, cited: Nichols 
v. Knowles, 18 N. W. Rep., 413; Furneaux v. Esterly et 
al., 36 Kan., 539; Bomberger v. Griener, 18 Iowa, 477; 
Davis v. Robinson, 25 N. W. Rep., 280; Nichols v. Hall, 
4 Neb., 210; Acker v. Kimmie, 37 Kan., 276. 


R. G. Brown, for defendant in error, cited: Sandwich 
Mfg. Co., v. Feary, 22 Neb., 53; Cobbey v. Knapp, 23 
Id., 579; McBride v. Ins. Co., 30 Wis., 568; Shafer ». 
Phenix Ins. Co., 53 Id., 361; First National Bank v. 
Erickson, 20 Neb., 580-586. 


Coss, J. 


This cause is brought to this court on error from the 
district court of Hamilton county. The plaintiff, below, 
alleges that it is a corporation duly organized under the 
laws of the state of Ohio; that on August 5, 1887, it 
sold and delivered to defendant at Aurora, Nebraska, one 
No. 9 New Model thresher, with trucks and stacker, also, 
one flax riddle, and one timothy sieve, for which the 
defendant agreed to pay $450, and the freight and charges 
on the machinery from Canton, Ohio, to Aurora, Ne- 
braska, which amounted to $51 at the time of delivery, 
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to-wit: $51, cash for freight ; $125 in one Minnesota Chief 
separator, to be delivered to A. L. Bishop, plaintiff’s agent, 
and the remainder in three promisory notes, one for $110, 
with interest from date, payable October 1, 1887 ; the sec- 
ond for the same amount, with like interest, payable Octo- 
ber 1, 1888, and the third for $105, with like interest, pay- 
able October 1, 1889; that after receiving said machinery 
from the plaintiff the defendant refused to pay said freight, 
and refused to deliver said separator to the plaintiff, or to 
his agent, and refused, and still refuses, to give his notes 
for the purchase of the machinery, or for any part thereof; 
aud refuses to make any scttlement for the same, to the 
damage of the plaintiff $503.30. 

_ The defendant answered, denying that he owed the 
plaintiff said sum, or any part thereof; and denied buying 
the property described, in the way and manner alleged; 
but set up that on August 5, 1887, he obtained the prop- 
"erty, on trial, with the understanding and agreement that 
if the machinery failed to do good and satisfactory work, 
it was to be returned to the plaintiff’s agent; and that the 
same was by the plaintiff warranted to be of good material, 
and, with proper use and management, to do good work in 
threshing all kinds of grain and flaxseed, and that upon 
a careful, competent trial the machinery was found to be 
so imperfect and defective in its construction and operation 
that with proper care and management it could not be made 
to clean grain and flaxseed ina fair and proper manner, 
and was entirely unfit for the purpose for which it was 
constructed, and delivered to defendant; that on August 
6, 1887, the plaintiff was duly notified of the defective 
and worthless condition of the machinery, and requested 
to replace it with good machinery, or to correct, repair, and 
operate the machinery obtained from him, which request 
he failed and neglected to comply with; and that on 
September 1, 1887, being unable to use and operate the 
machinery on account of its defective condition, and the 
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plaintiff failing and neglecting to repair the same, as it had 
agreed to do, defendant returned the same to the plaintiff’s 
agent in Aurora. The defendant further seis up, that the 
plaintiff is justly indebted to him in $200 for loss of time, 
and for labor and expense incurred in and about the defec- 
tive and worthless machinery so obtained from the plaint- 
iff; and prays judgment, ete. 

The plaintiff’s reply admits that the defendant took the 
said machine to Aurora, Nebraska, September 1, 1887, and 
offered to return the same to the plaintiff’s agent, who 
refused to accept the same, and that said machinery, or any 
part thereof, has never been returned to the plaintiff; and 
the plaintiff denies every allegation in the second and third 
defense of defendant not hereinbefore expressly admitted. 

There was a trial to a jury with findings and verdict for 
the defendant; and the plaintiff’s motion for a new trial 
having been heard and overruled, judgment was entered 
on the verdict for the defendant’s costs taxed at $77.68. 

The plaintiff assigns the following errors in the record 
and proceedings of the court below for review in this 
court: 

1. The verdict is contrary to the weight of evidence. 

2. It is contrary to law. 

3. The court erred in giving instructions Nos. 3 and 4. 

4. Iu refusing to give instruction No, 2 asked by 
plaintiff. 

5. In admitting testimony objected to by plaintiff, and 
in excluding testimony offered by plaintiff, and duly ex- 
cepted to. 

6. Errors of law at the trial, and duly excepted to. 

7. In overruling the motion for a new trial. 

8. The verdict and judgment were for the wrong party. 

Upon the trial the plaintiff called A. L. Bishop, who 
testified that he was engaged in machinery business at 
Aurora as local agent for C. Aultman & Co., plaintiffs ; 
that the defendant called on him at his place of business, 


202 SUPREME COURT OF NEBRASKA, 


Aultman v. Trout. 


and was looking for a machine, and wanted to know how 
witness would sell it, and whether witness would trade it 
for an old machine. Witness told him that he would, and 
that he would go down in a few days and see what he had ; 
witness went to defendant’s place, and saw him, but they 
could not make any terms. In two, three, or four days 
thereafter defendant came back, and they made a bargain 
for a thresher; this was about the 25th day of July, 
1887. Witness took his order for the thresher. The 
duplicate of this order, signed by witness as agent for the 
plaintiff, and by the defendant, the witness presented and 
identified, which was received in evidence, and which I 
here copy: 

“ Warranry.—The above machinery to be warranted 
to be of good material, and, with proper use and manage- 
ment, to do as good work as any other of its size, made 
for the same purpose, in the United States. If, inside of 
five days from the day of its first use, the said machinery 
shall fail to fill said warranty, written notice shall be . 
given to C. Aultman & Co., and also to the local agent 
from whom the same was purchased, stating wherein it 
fails to fill the warranty, and a reasonable time allowed 
them to get to the machine and remedy the defect, if any 
there be (if it be of such nature that a remedy cannot be 
suggested by letter), the undersigned rendering necessary 
and friendly assistance. If the machinery cannot be made 
to fill the warranty, that part which fails shall. be re- 
turned by the undersigned to the place where received, and 
another furnished which shall perform the work, or the 
" money and notes which shall have ween given for same to 
be returned, and no further claim to be made on C. Ault- 
man & Co. It is further mutually understood and agreed 
that the use of said machinery after the expiration of the 
time named in the above warranty shall be evidence of 
the fulfillment of the warranty, and full satisfaction of 
the undersigned, who agrees thereafter to make no other 
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claim on C, Aultman & Co. And further, that if the 
above machinery, or any part thereof, is delivered to the 
undersigned before settlement is made for same as herein 
agreed, or any alteration or erasures are made in the above 
warranty or in this special understanding or agreement, 
the undersigned waives all claims under this warranty. It 
is expressly understood that all agreements appertaining 
to this order are included in the above.” 

The witness proceeds to state that the defendant took the 
duplicate, and witness sent the original to the company at 
Council Bluffs, to forward the machine; that witness was 
to take the old machine as part payment at the price of 
$125; that the machine came and was delivered to defendant 
on Augu:t 3, 1887; that defendant came up and took the 
machine home with him, and witness sent out two men, 
Preston and Pike, to set it up; that Pike was the expert 
to start it; that the defendant has never paid for the ma- 
chine, nor any portion of the price, and has never delivered 
the old machine in part payment; that witness has called 
upon him to deliver the old one, and settle up the balance 
for the new machine, which he has never done. On cross- 
examination the witness said that he went down there to 
attempt to fix the machine on or about the 23d or 24th 
days of August. In answer to defendant’s counsel, as to 
whether the notes were given at the time the machine came, 
he said they were not. 

Q,. What was the reason? 

A. The defendant wanted to take the machine out and 
try it the next day and see how it run. 

Q. You consented for him to take the machine, and have 
a trial in that way ? 

A. In that way, yes, sir. 

Q. When did he return the machine? [Objected to by 
plaintiff, as not proper, and obj tion sistained by the 


court. | 
The case on the part of plaintiff being closed, the de- 
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fendant was sworn as a witness in his own behalf, and 
stated that the signature to the plaintiff’s “Exhibit A,” set 
forth, was his ; that it was given to him by A. L. Bishop ; 
that he took a threshing machine from Bishop; that the 
price was $325 ; that the plaintiff, as represented by Bishop, 
was to take an old threshing machine in part payment. In 
answer to the question, “How much was you allowed for 
the old threshing machine?” he answered: “ Well, it was 
nothing said, but just as we make the bargain with him, 
he tell me when I can get $40 for that machine, to let him 
have it up here.” 

By counsel : 

Q. At the time you gave this contract did you read it 
over? 

A. No; I cannot English read at all; I cannot much 
talk English. 

Q. You could not read the contract? 

A. No. 

Q. Did Mr. Bishop read it over to you? 

A. Well, he read it. I don’t know what he read; I can’t. 
verstehen, I can’t read any English. I don’t know what he 
read, 

@. You don’t know then whether he read this contract 
over to you or not, do you? . 

A. No, sir; I don’t know that. 

Defendant further testified that the machine was set up * 
on his place, on the 4th of August, by two men, agents of 
the plaintiff, whose names he does not state; that when he 
set it up he said there was something broken in the ma- 
chine, and he had to go home the next day. 

As.ncar as I can understand, frem the broken and im- 
perfect English of the witness, which seems to have been 
taken down verbatim by the reporter, he states that there 
was soniething broken in the machine at the time he got it, 
or was broken on the way from Aurora to his farm, which 
the agent had to go back to Aurora to have supplied, and, 
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returned again on the 5th of August; that on his return 
they fixed something in the machine, when they undertook 
to ruu it; that he then stated to the agent that it looked 
like the machine would not run, whereupon the agent said 
that he would come back in about three days, that he could 
not tell then whether the machine was all right or not, but 
when he got back, and got all that belonged to the machine, 
that it would then go, and then defendant might pay for it; 
that defendant told the agent he didn’t like to pay until the 
machine would do better than it then did; that if it did do 
better he would keep it; that they threshed all that after- 
noon and succeeded in only threshing out eight bushels of 
flax; that the agent never came back at all. The witness 
proceeded to explain, in his way and language, the respects 
in which the machine would not run, and to give reasons 
therefor, which were doubtless understood by the jury, at 
the trial, but are deemed unnecessary to repeat here. The 
conclusions of it were that the machine would not elevate; 
that after trying to run it for some time, probably to the 
6th of August, defendant and his wife went to Anrora, and 
to Bishop, the agent, and notified him that the machine did 
not run well; that the elevator stopped ; that he would have 
to fix it and makeit run better, and that Bishop replied, in 
words that I understand to mean, that they must have a 
man from the factory to putitin order; that he told Bishop 
he was to have five days to write, and that the five days 
were pretty ‘soon up; that Bishop replied to the effect that 
five days would expire too soon; that a man would be out 
from the factory, and that it would take more than five days 
to put the machine in order and properly test it; that he 
returned home that day and continued his effurts to run 
the machine, but without satisfaction or success. 

On Thursday, but whether the next Thursday after the 
last interview between defendant and Bishop, which was- 
on Monday morning, does not appear, but probably it was, 
the defendant undertook to do threshing for one Rich,who 
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being dissatisfied with tle work of the machine, compelled 
him to stop, after which the defendant drove immediately 
to Aurora, called on Bishop, informed him that the eleva- 
tor stopped, and wonld not clean the grain and the flax 
any better, demanded of him to go and fix the machine, 
and if not, that he would not pay for it; that Bishop re- 
plied either that he had sent or would send—it is not easy 
to understand the exact meaning of the witness—by tele- 
graph, “so that there comes a fellow out of the factory 
for to fix the machine ;” that Rich having refused to let him 
thresh his grain, defendant had taken the machine back to 
his own place, and the company’s agent, doubtless the same 
“ fellow out of the factory,” came, four or five days after- 
wards, fur the purpose of fixing the machine; that the 
agent tightened the belts, and broke one of the castings, 
telling defendant that the casting wasn’t of much account, 
and he would send him another one—‘“he tightened the 
belts awful tight, and the elevator he stopped, and break 
some laths off,” are the expressions of the defendant: that 
the agent stayed acouple of hours ; that after the agent went 
away defendant tried for four or five days to run the machine, 
but without better success than before the agent attended 
to it. At the expiration of four or five days, instead of 
that agent continuing, Bishop came out there, “ and another 
fellow, yet,” and tried to fix the machine, bringing a cast- 
ing to replace the one that the other agent broke, and 
bringing along some laths for the elevator, and, for about 
two hours “they made the machine thresh middling good,” 
but after an hour and a half, or two hours, they broke five 
Jaths, or slats, out of the elevator; they tried to run it, 
that day, till night, when they stopped, and took the ma- 
chine to the house, and took the elevator out. 

On Friday, defendant went to Aurora, “and take him 
along here,” whether the whole machine, the elevator alone, 
or otherwise, is not expressed, and told Bishop that he did 
not like the way the machine worked, as he himself knew ; 
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that it was not good, and he wouldn’t pay for it; that 
Bishop told him he would come over next Monday and 
try the machine; also told him “ you try the machine 
one way, and another, and you not get the machine to run, 
then you not have to keep it; and if you make him run 
you have to take him ;” witness “told him all right;” then 
Monday, Bishop did not come; defendant waited a week, 

‘and on the next Saturday went again to Bishop, and 
asked him, “ How is this, Mr..Bishop, with that elevator, 
you not have him? Well, he tell me he take the elevator 
out Monday, and he take him out by another fellow, if he 
could. I ask him if he fix the elevator, and he tell me, 
yes, he fix him ; I tell him if you not come any more, that 
is more than I stand, I bring your machine over here ; he 
tell me, you wait a week, you wait a little, I come over 
next Monday and fill out my contract better.” 

The witness further stated that Bishop did not come out 
on Monday, but on Wednesday, following, whén he was 
absent, and brought the elevator, put it on the machine, 
put in some slats, and went away and left it. The de- 
fendant then took the machine to Aurora and delivered it 
to Bishop. This he says was on the 17th or 18th of Au- 
gust, and he testified further that he did not notify the 
plaintiffs directly of the failure of the machine to work 
within five days after he first attempted to run it; and . 
that the reason why he did not, was, that Bishop the 
agent, told him, as before stated, during the five days, that 
he would telegraph for him, and do everything in that re- 
spect which was necessary for him to do; that he would 
telegraph to the factory, which the defendant understood to 
be all that he was required to do. 

Defendant was cross-examined at length by counsel for 
the plaintiff without material difference in the substance of 
his testimony. His testimony in regard to the manner of 
the running and insufficiency of the threshing machine, and 
the quality of the work it did, was in great part corrob- 
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orated hy that of six other witnesses; that portion in regard 
to calling on the agent, Bishop, the first time, and the 
comniunications which passed between them, by the testi- 
mony of his wife, Elizabeth Trout ; and in respect to the 
returu of the machine to the agency, by that of his son, 
Henry Trout, jr. — 

Thr plaintiff recalled Bishop in rebuttal, who contra- 
dicted most of the evidence of the defendant, and also 
called, and examined, six additional witnesses, whose testi- 
monr corroborated that of Bishop in the most important 
party yulars. But in respect to the running of the machine 
and the quality of the work which it did, there is pre- 
sented a clear case of conflicting testimony, and whichever 
way and for whichever party the jury may have found 
the facts, there would be found sufficient evidence to sus- 
tain their verdict. 

There was a departure from the terms of the order, war- 
ranty, or contract, whichever it may be called, at the in- 
ception of the transaction ; and it appears to me, from the 
examination of both parties, that it was not a sale within 
the terms of the contract. By its terms, the delivery of 
the threshing machine to the defendant, before a settlement 
was raade, is declared to be a waiver of all claims under 
the warranty, and yet, by his own testimony, the agent of 
plaintiff, through whom the contract was made, consented 
that defendant should take the machine out and try it, 
and see how it would run, without having executed the 
notes, or paying the freight, or delivering the old thresher, 
which was to be taken in part payment. 

I do not think that any court, considering the lack of 
defendant’s ability to understand the English language, 
and to read the contract itself, and considering the superior 
intelligence and business capacity of the agent, would hold 
the defendant to the strict letter of the contract, under these 
circumstances, And even had the defendant been capable 
to read and understand it, the contract nowhere gave the 
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residence, or postal address, of the plaintiff, by which no- 
tice might be sent him. 

It appears from the evidence, that the general agents of 
the plaintiff, to whom the local agent, Bishop, was no 
doubt primarily responsible, resided and kept their busi- 
ness office at Council Bluffs, Iowa, something more than 
100 miles distant from the defendant, while, as is claimed, 
the plaintiff resides and carries on his business at Canton, 
Ohio, nearly a thousand miles away. There can be no 
doubt, from the testimony which was accepted by the jury, 
that within less than five days from the commencement of 
the defendant’s effort to run the threshing machine he ap- 
plied to the local agent and notified him that the machine 
did not operate satisfactorily, and required him to put it 
in order, to make it run in accordance with the terms of 
the warranty ; that the local agent then promised him to 
write to the general agency at Council Bluffs, and have an 
expert, in the plaintiff’s employment, sent on to remedy 
the defects complained of. It should have been stated that 
when Bishop, the local agent, allowed the defendant to 
take away the machine and try it; outside of the terms of 
the written contract, he also, outside of those terms, sent 
a local expert machinist with him to set it up, complete for 
running, but, as it appears, without much success. It will 
be observed that upon Bishop, the local agent, telezraph- 
ing the general agent at Council Bluffs, in accordance with 
his promise to defendant, the expert machinist in the em- 
ployment of the plaintiff was absent on similar business in a 
distant county of the state, so that considerably more than 
five days had elapsed before it was possible for him to reach 
Hamilton county, or the place of residence of the defend- 
ant; but this expert, F. E. English, finally did appear, 
and worked on the machine, endeavoring to put it in order 
and make it run satisfactorily in accordance with the terms 
of the warranty. 

Upon the evidence of these facts the court gave to the 

14 
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jury the instructions complained of, Nos. 3 and 4, as 
follows: 

“3. You are instructed that, by its terms, the warranty 
provides that if inside of five days from the day of the 
first use of said machine it shall fail to fill the warranty, 
the defendant shall give written notice to the plaintiff 
and to the local agent from whom the machine was pur- 
chased, stating wherein it fails to fill the warranty. If 
you find that the defendant within five days after starting 
said machine gave the local agent verbal notice stating 
wherein he claimed the machine failed to fill the warranty, 
and that such local agent notified the general agent of plaint- 
iff to send an expert to fix or adjust said machine and that 
said general agents then sent an expert to said machine to 
fix and adjust it, and said expert did attempt to adjust the 
same and failed, this would be a waiver of the written no- 
tice required by the warranty. 

“4, If you find from the evidence that the machine, with 
proper use and management, would not and did not do as 
good work as any other machine of the same size, and you 
further find from the evidence that the defendant within 
five days after starting said machine gave the local agent 
verbal notice stating wherein he claimed the machine failed 
to fill the warranty, and that snch local agent notified the 
general agents of the plaintiff to send an expert to fix said 
machine and that said general agents then sent an expert 
to said machine to fix and adjust it, and that said expert 
attempted to adjust the same, and you further find that 
said expert failed to adjust the same so as to, with proper 
use and management, do as good work as any other machine 
of the same size in the same kind and condition of grain, 
and that the defendant thereafter within a reasunable 
time returned said machine to the plaintiff’s local agent, 
then your verdict should be for the defendant.” 

And the court refused to give instruction No. 2, asked 
by the plaintiff, as follows : 
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“Tfyou find that the defendant did not give written notice 
to the plaintiff of the alleged defects in the machine, within 
five days from the time of the first use of the machine, then 
you must find for the plaintiff and assess its damages at the 
contract price of the machine with seven per cent interest 
thereon from August 5, 1887.” 

It sufficiently appears from the testimony of Bishop 
and English on the part of plaintiff that it had a gen- 
eral agency at Council Bluffs for the management of its 
business in this state, and that a duty of said agency con- 
sisted in the employment of one or more expert machinists, 
experienced in the running, repairing, and adjusting of its 
machines, and that it was the special business of the expert, 
upon the agency being called on for that purpose, to attend 
upon the local agency in order to remedy defects complained 
of in its machines, sold at the local agencies, and in effect 
to make good the terms of its warranty. 

It is obvious that had the defendant written to the plaint- 
iff at Canton, Ohio, giving notice that the machine bought 
of local agent Bishop, at Aurora, would not work, the 
only thing the plaintiff would have dune would have been 
to write or telegraph to its general agency at Council 
Bluffs to send English, or other expert, to Aurora, Neb., to 
see what was the difficulty with the defendant’s machine, 
and to remedy any defect found in it. Exactly this was 
done, through the correspondence of the local agent, and 
such being the case, to now hold that the defendant had 
forfeited his rights under the warranty, by failing to do the 
formal and supererogatory act of writing a letter to the 
plaintiff,.to an address probably unknown, to request some~ 
thing already being done, or attempted to be done, through 
the same means, to be provided by the plaintiff for the same 
purpose, would be but a substitution of formalities for 
practical execution, and of technicalities for business sense, 

I think the trial court took the correct view of the case, 
and that the instructions given were proper, and were ap- 
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plicable to the evidence and the law of the case. The 
plaintiff’s instruction, being but the negative proposition of 
those given, was properly refused by the court. The errors 
assigned as to the admission of testimony for the defend- 
ant, and the exclusion of that offered for the plaintiff, and 
as to errors of law, excepted to on the trial, not being 
argued by the plaintiff in error, will not be further con- 
sidered here. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
THE other Judges concur, 


Davip L. Baruass v. JOHN BRAASH. 
{FILED JULY 11, 1889.] 


1. Affidavits used in the district court will not be considered in 
this court in error proceedings, unless made part of the record, 
which can ordinarily be done only by means of a bill of excep- 
tions. ( Walker v. Lutz, 14 Neb., 274.) 


2. Conversion: Damages. In an action for the wrongful taking 
and conversion of goods, the fair market value of the goods at 
tbe time and place of the taking is, ordinarily, the true meas- 
ure of damages. This is so where the defendant is a sheriff and 
seeks to justify the taking under an execution; and where the 
good faith of such officer is undoubted. 


3. An Instruction asked for by defendant, held, properly refused, 
as not applicable to, nor based upon, the evidence in the case. 


4. Evidence. The reception in evidence of the replevin bond in 
another action, and the overruling of defendant's objection to 
‘* any evidence regarding such replevin bond,”’ held, no error. 

5. ———. ‘The rejection of the schedule of appraisement of the 
property replevied in the former case, as well as of oral testi- 
mony of the value of said goods as fixed by the appraisers, 
when offered in evidence, held, no error. 


6. The damages given by the verdict are not excessive. 
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Error to the district court for Adams county. Tried 
below before Gasin, J. 


W. LL. Marshall, and Capps & MeCreary, for plaintiff in 
error, cited: Blakeslee v. Rossman, 43 Wis., 116-128 ; 
Wells on Replevin, secs. 474-478, and cases cited; Welton 
v. Beltezore, 17 Neb., 399; Blue Valley Bank v. Bane, 20 
_Id., 294; Cruts v. Wray, 19 Id., 582; Jennings v. Johnson, 
17 0., 154; Battis v. Hamlin, 22 Wis., 669; Sutherland 
on Damages, vol. 3, 527, 528; Freeman v. Rawson, 5 O. 
St., 1; 1 Smith’s Leading Cases, 49, 50. 


Bowen & Hoeppner, for defendant in error, cited: Wells 
on Replevin, secs. 476-479; Hagan v. Lucas, 10 Peters, 
401; Peckinbaugh v. Quillin, 12 Neb., 588, 589; Jones on 
Chattel Mortgages, sec. 556. 


Coss, J. 


This cause was brought to this court on error from the 
district court of Adams county. 

The plaintiff below alleged that, on February 2, 1888, 
he was the owner in possession of certain goods and chattels, 
comprising his stock of merchandise and hardware, cnum- 
erated in the petition, of the value of $1,500, and that on 
said day the defendant below wrongfully obtained posses- 
sion of the same and converted the goods to his own use, 
to the damage of the plaintiff $1,500, and prays judgment, 
etc. 

The defendant answered, denying each and every allega- 
tion, and set up that plaintiff’s purported ownership of the 
goods, wares, and merchandise mentioned was derived 
through a certain purported chattel mortgage made by 
plaintiff’s brother, one Henry F. Braash, to plaintiff, 
April 12, 1887, purporting to convey to plaintiff his stock 
of hardware, and store fixtures, situate on lots 10 and 12, 
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in block 28, of Hastings, Nebraska; and that the said 
mortgage was given for the purpose of hindering, delaying, 
and defrauding the creditors of Henry F. Braash and is 
therefore void. The defendant also set up that the mort- 
gagor kept possession, and had the exclusive control and 
management of the mortgaged goods, and continned to sell 
the same, in the usual course of trade, from the date of' the 
mortgage to January 18, 1888, with the permission and 
consent of the plaintiff, and applied the proceeds to his 
own use, viz., paying to the plaintiff $155.80 in satisfac- 
tion of a debt not secured by the mortgage; applying the 
proceeds of sales to the payment of the running expenses 
of the store in which the goods were kept and sold; and 
to the living expenses of himself and family and to the 
payment of other debts, and other needless expenses; the 
purchase of large quantities of liquors for his own and 
others’ uses, and expenses of sickness of himself, in the fall 
of 1887, from the excessive drinking of liquors, so pur- 
chased with the procceds of the sales of the mortgaged 
goods. : 

The defendant further set up that there never was any 
consideration passed from plaintiff to Henry F. Braash for 
the execution of said mortgage; and states the fact that he 
is sheriff of said county, and obtained possession of said 
goods as such officer by virtue of an order of execution 
from the county court of said county, dated February 2, 
1888, commanding him to collect the amount of a judg- 
ment in favor of The Peninsular Stove Company, of Chi- 
cago, Illinois, rendered in said county court January 23, 
1888, against said Henry F. Braash, for $505.68, with 
interest and costs, out of the goods and chattels of said mort- 
gagor; and that the taking of the goods, and all proceedings 
therein, were had and done under and by virtue of said 
execution, and in accordance with law. 

The defendant alleges that on January 18, 1888, the plaint- 
iff claimed to take possession of the goods under the chattel 
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mortgage, when demand was made for the same under the 
execution, and that he voluntarily surrendered possession 
without claiming to have any interest or right to the pos- 
session thereof; that he, neither at the time of the taking 
of the goods by defendant, nor at any time thereafter, made 
any demand of defendant for the return of the goods, or 
claimed to have any interest in or right to the possession 
thereof, other than by the bringing of this suit; and what- 
ever interest or right plaintiff may have had in and to said 
goods, has been waived and surrendered by voluntarily 
delivering the same to defendant to have the same sold 
under the same execution to pay the said judgment debt of 
$505.68, and costs, and the plaintiff is now estopped from 
claiming any interest in or right to the same; with prayer 
for judgment, ete. 

The plaintiff’s reply denies each and every allegation of 
the new matter set up by defendant. 

There was a trial to a jury with finding and verdict for 
the plaintiff for $1,026.33, and judgment for that amount, 
and $59.73 costs. The defendant’s motion for a new trial 
was overruled and the cause brought up on the following 
assignments of error. 

1. The court erred in allowing plaintiff below to base 
his title to the goods on a replevin bond given to Burger 
Bros. and Alexander & Co. 

2. In admitting in evidence the replevin bond mentioned. 

3. In admitting any evidence regarding the replevin 
bond. 

4. In excluding the evidence of the appraisal of the 
goods replevied. , 

5. In giving oral instructions to the jury by reading to 
the jury from a law book, after the giving of oral instruc- 
tions had been objected to. 

6. In not reducing said instructions to writing, as re- 
quired by law. 

7. In not having the instructions reduced to writing by 
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the reporter, and filed with the clerk before giving them to 
the jury. 

8. In not filing with the clerk any of the instructions 
to the jury before giving the same. 

9. In giving oral instructions to the jury. 

10. In giving oral explanations of instructions to the 
jury. 

11. In giving oral instructions to the jury without the 
request of the attorney in the case. 

12, Excessive damages given under the influence of 
passion or prejudice. 

18. The verdict is not sustained by sufficient evidence. 

14. It is contrary to law. 

15. In refusing to give instructions 1 and 2 asked for 
defendant. 

16. The court erred in overruling the motion for a new 
trial. 

It appears from the bill of exceptions that one Henry 
F. Braash, of Hastings, was the owner of a stock of hard- 
ware, etc., and that he mortgaged the same to the defendant 
in error in this case (John Braash, of Minnesota), to secure 
the payment of $2,034 and interest. This mortgage was 
duly filed in the clerk’s office of Adams county, April 14, 
1887. 

On January 19, 1888, as claimed by the defendant in 
error, there remained due and unpaid of said sum, for 
which the mortgage was given, $544.21, whereupon the 
defendant in error seized the mortgaged property for the 
purpose of foreclosing the mortgage; that on the evening of 
said 19th of January, Burger Bros. and Alexander & Co., 
creditors of Henry F. Braash, the mortgagor, commenced 
an action in the county court of Adams county by attach- 
ment against Henry F. Braash, and levied upon and attached 
said stock of goods, and took them out of the possession 
of the mortgagee, the defendant in error herein. On the 
next day, January 20, 1888, John Braash, the mortgagee, 
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brought an action of replevin in the district court of said 
county against the sheriff (the plaintiff in error herein), 
which writ was placed in the hands of the coroner of said 
county, who served the same and replevied the mortgaged 
goods out of his hands, and caused the same to be appraised 
according to law, and valued at $801.60; that thereupon 
the plaintiff in said action (defendant in error herein), 
caused an undertaking to be executed, by two approved 
sureties, to the sheriff (defendant therein) in $1,605, which 
undertaking, after setting forth that John Braash had 
caused an order of delivery of a certain stock of hardware, 
etc, to be issued out of the district court of said county, 
in a case then pending, wherein John Braash is plaintiff 
and David L. Barlass is defendant, and also reciting the 
delivery of said order to F. L. Brown, coroner, and the 
taking by the coroner of the goods and chattels, and the 
valuation of the same, by two responsible persons under 
oath, at $801.60; the signers thereof undertook, in the 
penal sum stated, that said John Braash, plaintiff, should 
duly prosecute his action and pay all damages and costs 
which might be awarded against him, and should return 
said property to the defendant in case judgment for the 
return thereof should be rendered against the plaintiff 
therein, which undertaking was duly approved and ac- 
cepted by the coroner, and by bim returned and filed in 
the clerk’s office of said county; whereupon the coroner 
delivered the said goods and chattels to the plaintiff in 
said action of replevin. So far as appears, the action is 
still pending and undetermined in the district court of 
Adams county; but on February 2d following, the Penin- 
sular Stove Company, also a creditor of the said Henry F. 
Braash, the mortgagor, having a judgment against the 
mortgagor in some court of said county, but in which one 
does not appear, caused an execution to be issued and 
levied upon said goods, took them into possession, and 
subsequently sold them to satisfy said execution, for which 
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transaction, and for the value of the goods, this suit is 
brought. 

There is no dispute as to these facts. The evidence is 
somewhat conflicting as to the value of the goods, but so 
far as that can be material to this review, it is settled by 
the verdict in the court below. 

The Sth, 6th, 7th, 8th, 9th, 10th, and 11th errors as- 
signed in the petition in error relate to the manner of 
giving instructions to the jury by the trial court. Attached 
to the record in the case is an affidavit of one of the attor- 
neys of plaintiff in error, setting out that in giving the 
instructions to the jury in the case, and after affiant had 
objected to the giving of oral instructions, and against the 
objections of affiant, the court gave to the jury oral in- 
structions by reading from a law book to the jury, and did 
not reduce the same to writing, as required by law, and 
that the same were not taken down by a stenographer and 
reduced to writing, as required by law, and that none of 
the instructions given by the court were filed with the 
clerk, as required by law, before the same were given to 

_ the jury, and that the court gave oral explanations of the 
same to the jury. The defendant in-error moved to strike 
this from the files of the case, for the reason that the same 
was not properly authenticated and preserved by bill of 
exceptions, which motion was submitted with the issues in 
the case. 

It has been so often held in this court, that the necessity 
for repeating it seems superfluous, that affidavits taken for 
the purpose of procuring a new trial will not be consid- 
ered by the court unless duly authenticated and preserved 
by bill of exceptions. The affidavit therefore cannot be 
considered. As applicable to what has been said, I will 
call attention to the fact that in the journal entry of the 
proceedings of the court on the day of the trial, and imme- 
diately following the giving of the statement of the charge 
of the court to the jury, is the following entry: ‘“ And 
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after the instructions had been read to said jury, the counsel 
for both parties consented that the presiding judge should 
read to the jury the case of Davis v. Scott, from 22d vol. 
Neb. Reports, p. 154.” 

It also appears from the record that the two instructions 
given by the court on its own motion were filed by the 
clerk on the 20th of June, 1888, which was the day of the 
trial; that the 3d and 4th instructions following the 
above without any title showing whether they were given 
by the court on its own motion or at the request of oue of 
the parties are both marked given on the margin, and at 
the bottom of the 4th is a copy of the endorsement, with 
the title of the case, the word inslructions, and the docket 
number marked filed June 20, 1888, attested by the sig- 
nature of the clerk. 

The first instruction asked by the plaintiff appears to 
have been endorsed: “To the giving of this instruction 
the defendant excepts (signed by counsel), Refused and 
excepted to by plaintiff. Instructions of court, filed June 
20, 1888 (signed by the clerk).” The second instruction 
asked for by defendant, and No. 1 without expressed 
authority, but taken to be the plaintiff’s, were both refused, 
and were sufficiently endorsed to that effect. 

Even had the affidavit been presented by bill of excep- 
tions, the record, imperfect as it is in some respects, would 
have to control those points of difference between it and . 
the affidavit, 

I think it may be stated as authoritative, that as to 
those facts which occur in the face of a trial court, and 
which enter into the journal of the proceedings, the record 
must be the sole evidence of such fac’s in this court. I 
need not say that these records are sometimes imperfect 
and faulty, and that there are well-known methods by 
which in such cases they may be rectified and made to 
show the facts as they occurred; but these proceedings 
must be direct and not collateral. When parties bring a 
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record to this court, and make no suggestion of its dimi- 
nution, or ask any orders against the officers of the court 
below, who are responsible for it, they should understand 
that the cause must be considered here upon the record as 
it is, and not what it possibly might be. 

The 15th assignment is based upon the refusal of the 
court to give the first and second instruction asked by the 
defendant, as follows: 

“T. If you find that at the time of the seizure of the 
goods on execution by the defendant, the plaintiff was in 
possession of the goods, and that he voluntarily surren- 
dered the possession of the same to the defendant without 
claiming to have any interest in or right to the possession 
thereof, and that said plaintiff never made any demand of 
defendant for the same other than by the bringing of this 
suit, you will find for the defendant. 

“TI. If you find from the evidence that the plaintiff 
was the owner and entitled to the possession of the goods 
mentioned in his petition, and that they were wrongfully 
taken by the defendant, and you also find that the stock 
of goods sold for all they could be sold for at public 
auction, you will find for the plaintiff, and assess his 
damages at the amount for which the goods sold at the 
execution sale, deducting therefrom the necessary expenses 
ef such sale.” 

The second instruction was properly refused. The 
proposition that where goods are wrongfully taken, even 
by a sheriff, and sold at public vendue, upon a writ, the 
owner of the goods, from whom they have been wrongfully 
taken, is entitled only to the amount for which they may 
have been sold, as the measure of his damages, is one 
which cannot be approved. On the contrary, it is the fair 
market value of the goods at the time and place of the 
wrongful taking and conversion, which constitutes the true 
measure of his damages. 

The first instruction was rightfully refused, for the rea- 
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son that it is not applicable to the facts in evidence in the 
case. It would probably have been applicable, and proper 
to have been given, had there been evidence tending to 
prove that the plaintiff consented to, or acquiesced in, the 
taking of the goods by the sheriff, and no evidence given 
of a demand by the plaintiff, or his agent, for the goods 
previous to their sale by the sheriff. But there is an en- 
tire ubsence of the consent or acquiescence of the plaintiff 
in the taking of the goods, and there is evidence in the 
testimony of Christopher Hoeppner, that he was the regu- 
larly appointed agent of the plaintiff, and as such trans- 
acted his business at Hastings, and that after the goods 
were taken by the sheriff, before the sale, he made a de- 
mand of him, on the part of the plaintiff, for the goods, 
and that the defendant replied that he had a sufficient in- 
demnity bond, and that he would hold the goods under it, 
The truth of this testimony was not denied by the defend- 
ant, although he was afterwards on the stand, recalled as 
a witness in his own behalf, and examined by his counsel. 

The first, second, and third crrors will be considered 
together. As to the first, I will only observe that I know 
of no means by which the court could have prevented the 
plaintiff basing his title to the goods on a replevin bond. 
Indeed, I suppose that this assignment was only intended 
by counsel as introductory to the second and third assign- 
ments, The objection to admitting in evidence the re- 
pleviu bond, and “admitting any evidence regarding the 
replevin bond,” are substantial objections and will be fur- 
ther considered. These goods, as appears from the weight 
of testimony, and as found by the verdict, were rightfully 
in the possession of the plaintiff for the purpose of fore- 
closing the mortgage, which ‘he held thereon. They were 
levied on and taken from his possession by the sheriff 
under an execution in favor of Burger Bros. and Alexan- 
der & Co. In order to protect his lien the plaintiff re- 
plevied them from the possession of the sheriff. To do 
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this he was obliged to, and did, give the replevin bond re- 
ferred to. By the terms of this bond his sureties were 
bound to redeliver the goods to defendant in the replevin 
action in the contingency of judgment being rendered for 
the defendant in said action. Pending the determination 
of the action, and before the decision thereof, the yoods 
were in the custody of the law. Had such bond not been 
given by the plaintiff within twenty-four hours from the 
taking of the property under the order of replevin, it would 
have become the duty of the coroner to have returned the 
property to the defendant, which the law presumes he 
would haye promptly done. (Sec. 188, Code of Neb.) In 
that case it would have been competent for the sheriff to 
have levied the execution of the Peninsular Stove Com- 
pany upon the same, subject, of course, to his levy thereon 
already made. It was therefore not only proper, but 
necessary for the plaintiff, in the case at bar, to plead, and 
to prove, the giving of the replevin bond in the case re- 
ferred to. Errors 1, 2, and 3 must therefore be overruled. 

The fourth ground of error assigned, “in excluding the 
appraisal of the goods replevied,” is doubtless mainly based 
upon the following clause at the close of the bill of excep- 
tions: “ Defendant’s counsel offer in evidence the appraise- 

‘ment in the replevin case” (defendant’s exhibit 2), objected 
to by plaintiff, and the objection sustained ; but probably 
also, in part, upon the refusal of the court to allow F. C. 
Ashhall, a witness on the part of defendant, and one of 
the appraisers in the replevin suit, to answer the following 
question: What was that cstimate or invoice; what in 
your opinion was the value of the goods at that time? The 
plaintiff’s objection to this evidence was sustained by the 
court and the question overruled. 

Sections 181, 182, 183, 184, and 185 of the Code pro- 
vide for the manner of commencing actions of replevin; 
section 186 provides that “the sheriff or other officer shall 
not deliver to the plaintiff, his agent, or attorney, the 
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property so taken, until there has been executed by one or 
more sufficient sureties of the plaintiff a written undertak- 
ing to the defendant in at least double the value of the 
property taken, to the effect that the plaintiff shall duly 
prosecute the action and pay all costs and damages which 
may be awarded against him, and return the property to 
the defendant in case judgment for a return of such prop- 
erty is rendered against him. The undertaking shall be 
returned with the order.” Section 187 provides “that for 
the purpose of fixing the amount of the undertaking, the 
value of the property shall be ascertained by the oaths of 
two or more responsible persons whom the sheriff or other 
officer shall swear truly to assess the value thereof.” This 
section expresses the sole purpose for which the value of 
the property shall be ascertained. It does not even pro- 
vide that a schedule or appraisement of it shall be made 
out, but good practice requires that such should be done, 
especially when the articles of property levied upon are 
unmerous. But it need scarcely be said that this value, 
assessed by the persons appointed as appraisers, is not 
made evidence to be used in court. While I will not say 
that cases may not arise in which such evidence may be 
admissible for some purposes, yet no occasion existed in 
this case for its introduction, and the rejection by the court 
of the paper exhibit when offered, as well as the oral testi- 
mony of the witness of the value of the property as ap- 
praised, are obviously correct. 

The 12th, 13th, 14th, and 16th errors assigned will be 
considered together, as they are but varied attacks, under 
different forms of expression, against the verdict of the jury. 

It is stated in effect that the verdict of the jury must be 
held to settle the questions of the bona fides of the plaint- 
iff’s mortgage, and of his possession of the goods under it 
at the time of their seizure and conversion by the defend- 
ant. Their value is also fixed by the verdict, there being 
evidence to sustain it. Henry F. Braash testified to the 
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value of the property to the sum of $1,106.14. The wit- 
ness, G. W. Green, testified to the value at $1,200, while 
F.C. Ashhall and other witnesses on the part of the defend- 
ant fixed the value of the property at $700. The jury it 
seems struck a medium, and doubtless considered all of 
this evidence, and as they not unusually do, fixed upon a 
value between the higher and lower estimates, and being 
the sole judges of the evidence their estimate must control. 

It will be observed that no error is assigned or exception 
taken, in the petition in error, to the instructions given by 
the court on its own motion, or to those given as asked by 
the defendant in error. The giving of these instructions. 
will not be further considered. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


The other Judges concur. 


NatuHan H. WARREN ET AL., APPELLANTS, V. ELLA W. 
PEABODY ET AL., APPELLEES. 
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The Evidence considered, and held, to sustain the findings and 
decree of the district court. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


John P. Maule, for plaintiff in error, cited: Parchen »v. 
Anderson, 5 Pac. Rep., 588; Culley v. Edwards, 51 Am. 
Rep., 614; Pomeroy’s Equity, vol. 1, sec. 105; 1 Perry on 
Trusts, sec. 166; Cook v. Tullis, 18 Wall., 332. 
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Weil v. Lankins, 3 Neb., 387; Weinland v. Cochran, 9 
Id., 482; Orowell v. Horacek, 12 Id., 625. 


Coss, J. 


This cause was appealed from the decision of the dis- 
trict court of Fillmore county. Nathan H. Warren, Cyrus 
TT. Warren, and Charles C. Warren, appellants, allege that 
they are partners doing business in Chicago, Ilinois, under 
the firm name of N. H. Warren & Co., not incorporated ; 
that they are grain commission merchants and own a num- 
ber of grain elevators in this state, where they have persons 
buy grain for them upon such terms as they may agree upon ; 
that on July 24, 1884, James Peabody and H. F. Googins 
commenced buying grain in Fairmont, Fillmore county, and 
shipping the same to them in Chicago, using an elevator in 
Fairmont owned by plaintiffs. That plaintiffs furnished 
the money to buy the grain ; Googins lived in Chicago, and 
Peabody in Fairmont, and managed the business without 
having any money in it; and had no money anyhow, hav- 
ing formerly been a clerk or employed in the office of the 
Burlington & Missouri River R. R. Co. On September 
30, 1885, the plaintiffs bought of Googins his interest in 
the business, and from that time at Fairmont it was con- 
ducted in the name of Jas. Peabody & Co., the firm being 
James Peabody and the plaintiffs; that they continued the 
business there till August 1, 1886, when it expired by lim- 
itation. It is alleged that Peabody never had any money 
in the business of tie last partnership, but that the plaint- 
iffs furnished all the money for the purchase of grain, for 
which purpose, exclusively, the partnership was formed; 
that Peabody would draw on them, from time to time, 
ostensibly for carrying on the legitimate business of the 
partnership, the purchase of grain. The plaintiffs in Chi- 
cago knew nothing about what Peabody was doing except 

15 
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as reported by him, and his reports were always that the 
money was being used for the purchase of grain, and that 
large amounts of grain were on hand, ete. 

It is alleged that Peabody, not being satisfied with his 
limited and legitimate sphere of a country grain buyer and 
shipper, undertook to build railroads and water works, and 
to operate transportation companies with the money of 
plaintiffs, diverting it from the purchase of grain. That 
desiring a home and domicile for himself and Ella W. 
Peabody, his wife, he purchased, with the money of the 
plaintiffs, lots six, seven, and eight in the Park addition to 
Fairmont, and had the lots deeded to his wife. He then 
erected a valuable dwelling house and out-buildings, paying 
for the same in like manner, with money sent to buy grain, 
the amount of $5,000, without the knowledge or consent 
of plaintiffs. 

It is also alleged that Harriet W. Williams is the mother 
of Ella W. Peabody, and that on August 2, 1886, Peabody 
and his wife, anticipating a suit by the plaintiffs, to set aside 
the deed to Ella W. Peabody for said lots, and have the 
title decreed to be in them, and for the purpose of defraud- 
ing the plaintiffs, and without any consideration from 
Harriet W. Williams, executed to her a mortgage on said 
lots for the sum of $2,000; that the mortgage was never 
delivered to her, and that she-did not know of its execu- 
tion, but that the same was at the instance of Peabody and 
his wife without the knowledge of the mortgagee. It is 
further alleged that Peabody and his wife are insolvent 
and execution proof. 

The prayer is that the mortgage be declared null and 
void; that it be found that the lots, dwelling house, and 
improvements were purchased and built with the money of 
the plaintiffs, to whom the real property shall be conveyed 
by Peabody and wife, and for general relief, etc. 

The defendants, James Peabody and Ella W. Peabody, 
answering, deny every allegation of the plaintiffs except 
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those admitted by them to betrue. Peabody admits that he 
was a member of a copartnership with Googins, whose inter- 
est was purchased by the plaintiffs and was carried on 
under the firm name of Jas. Peabody & Co. unti] August 1, 
1886. They admit that they purchased lots Nos.6, 7, and 8 
in the Park addition to Fairmont, and that the same were 
bought and paid for before the plaintiffs entered into co- 
partnership with defendant Peabody, and that at the time 
the lots were bought he was not indebted to the plaintiffs 
in any sum whatever, and that the house which defendants 
built on the lots was nearly completed when the partner- 
ship was formed between the plaintiffs and defendant ; 
that defendant Peabody says that no settlement of the part- 
nership has been had between the plaintiffs and himself, 
and that he has many times, before and since the dissolu- 
tion, demanded a settlement, and says that he does not owe 
anything to the plaintiffs, and especially denies that he is 
insolvent, or unable to pay his just indebtedness. These 
defendants say that the house and lots mentioned constitute 
their homestead, and at the commencement of this action, 
aud for a long time prior, said premises were occupied by 
them as their homestead and continue so to the present. 
They admit that the premises were mortgaged to Harriet 
W. Williams, and that they received as a consideration 
therefor $2,000 in cash from the mortgagee. 

The plaintiffs reply, denying all the allegations of the 
answer. 

The defendant, Harriet W. Williams, answering, admits 
the partnership of the plaintiffs and the defendant as Jas. 
Peabody & Co. at Fairmont, Nebraska, in (.c grain busi- 
ness, but denies that the plaintiffs furnished or advanced 
any money to Peabody and Googins while they were doing 
business at Fairmont or while they were together, except 
as advances on the shipments of grain to them, and admits 
that on September 30, 1885, the plaintiffs purchased the 
interest of Googins in the business for $4, 500 ; that Googins 
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lived in Chicago and was an equal partner with Peabody, 
whose interest was one-half, and worth equally as much as 
that of Googins, and that the plaintiffs and Peabody were 
from that time equal partners in said business at Fairmont; 
and defendant denies that Peabody never had any money 
in the business of Jas. Peabody & Co., and denies that 
the plaintiffs furnished all the money for the purchase of 
grain, or that the partnership was formed exclusively for 
the purchase of grain, but was formed for buying and 
selling and for receiving and storing grain, and it was agrecd 
that the plaintiffs were to furnish the money to purchase the 
grain with, and after the plaintiffs had purchased the in- 
terest of Googins, Peabody was to buy and ship, and sell, or 
consign grain to the plaintiffs, and was to draw on the 
plaintiffs for money to carry on the business and was to share 
alike in the profits and loss. The defendant denies that the 
plaintiffs knew nothing of what Peabody was doing, but 
alleges that they secured from him monthly statements 
showing the exact situation of the business; and denies 
that he conceived the building of water works, or rail- 
roads, or operating transportation companies, or that he act- 
ually entered into the prosecution of the same; but admits 
Peabody invested money in the water works at Fairmont, 
and there is due seven or eight thousand dollars from that 
village, with the knowledge and conseut of plaintiffs, and 
the claim is assigned to plaintiffs, who are proceeding to 
collect it. The defendant admits that James Peabody is 
married and the head of a family, and denies that he pur- 
chased with the money or the means of the plaintiffs the 
lots mentioned, or used any of the money of the plaintiffs 
therefor, but that the same were purchased with his wife’s 
money and were deeded to her, and are now held by her, 
subject to the mortgage before mentioned to defendant. 
She admits that Peabody, out of the moncy loaned him 
and his wife by defendant, built a dwelling house upon the 

lots, and used no money belonging to the plaintiffs therefor, — 
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and denies that any money sent to Peabody to purchase 
grain with was used in purchasing the lots or erecting the 
dwelling house thereon. She denies that she is the mother 
of Ella W. Peabody or that James Peabody is her son-in- 
law, and she denies each and every allegation of the para- 
graph in the plaintiffs’ petition, that “on August 2, 1886, 
James and Ella W. Peabody, in anticipation of a suit being 
commenced by the plaintiffs, to set aside the deeds to said 
lots, and have the title of the deed declared to be in them, 
and for the purpose of defrauding the rights of these plaint- 
iffs, and without any consideration whatever from the said 
Harriet W. Williams, who lives in the state of New York, 
and was not in Nebraska on August 2, 1886, executed to 
said Harriet W. Williams a mortgage on said lots for the 
sum of $2,000;” and this defendaut denies every statement, 
averment, and fact set forth in the foregoing paragraph of 
the petition as the same is therein alleged. And she denies 
that the mortgage was never delivered to her, and denies 
that she did not know of its execution; and she says that 
she is the wife of John L. Williams, and that after some 
family discussion and negotiation it was arranged that $2,000 
should be loaned to the brother, James Peabody, who 
agreed at the time that he would give security upon the 
house and lots mentioned ; that she parted with the money 
upon the faith, agreement, and expectation that a mortgage 
would be issued by James Peabody and wife to secure the 
payment of said $2,000 and the interest, and she remitted 
to said James Peabody, who, in pursuance of said agree- 
ment, made, executed, and acknowledged said mortgage to 
defendant to secure said $2,000 so advanced to him, and 
he, at the request of defendant, had the mortgage recorded, 
all of which was done at the time of and contemporaneously 
with said loan, And the defendant, in good faith and for 
said consideration of $2,000, through her brother, accepted 
said mortgage without any knowledge, information, or 
notice that the plaintiffs have or claimed to have an equita- 
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ble or any other lien upon said premises, and she is an 
innocent holder of said security and mortgage for value, 
and in good faith; and that she had no knowledge of the 
dealings between the plaintiffs and her co-defendants. She 
prays that her mortgage to secure said $2,000 be decreed 
to be a first lien upon said lots and premises; and for 
further relief, etc. 

The plaintiffs reply to this answer, denying all the alle- 
gations of the defendant. ‘These pleadings constitute the 
issue in the case. 

There was a trial to the court, which found. upon the 
proofs adduced that the allegations of the plaintiffs’ petition 
were not sustained, and therefore found in favor of the de- 
fendants and against the plaintiffs, with a judgment that 
the plaintiffs take nothing by this action, that the cause be 
dismissed, and that the defendants go hence without day 
and recover their costs. 

To all of which the appellants except. 

It x>pears from the bill of exceptions that on March 30, 
1884, H. F. Googins, Alvah Perry, Sarah A. Scott, and 
James Peabody executed a contract to enter into copart- 
nership under the firm name of Peabody, Perry, Scott & 
Company for the purpose of conducting a commercial busi- 
ness of such character, and at such place, as might from 
time to time be mutually agreed upon; that the copartners 
should contribute to the capital of the firm each $3,000, ex- 
cepting James Peabody, who shoul.: contribute no money 
to the capital stock, but that his business experience and 
friendly relations with the Chicago, Burlington & Quincy 
Railroad Company should be considered and accepted by 
the other partners as a full equivalent of the sum to be 
contributed ; that each of the partners who should devote 
his time exclusively towards the conduct of the business of 
the firm should receive compensation not exceeding $100 
per month, and except as stipulated, neithe~ party, except 
by the unanimous consent in writing of . _ should with- 
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draw from the general fund of the firm any sum whatever 
until July 1, 1885, when an inventory of assets and liabil- 
ities being had, such amounts might be withdrawn as should 
be agreed upon; provided, however, that the original con- 
tribution of each party, as specified, should remain intact, 
as the capital of the firm, until the expiration of the con- 
tract; that neither of the copartners, severally or jointly, 
should enter into any contract involving the location or es- 
tablishing of new enterprises, or the employment of more 
than the amount of capital specified in the contract without 
the consent of all the parties thereto; that during the life of 
the contract neither of the copartners, severally or jointly, 
should engage in any speculation, deals in stock, grain, or 
other product, but should confine their transactions to a 
strictly commercial business, and with other specific pro- 
visions not deemed important to set forth; that the contract 
of partnership should take effect July 1, 1884, and continue 
in force till July 1, 1886, and thereafter, until a written 
notice, for three months, should be given by one or more 
of the copartners of an intention to withdraw, to each of 
the others. 

It appears that H. F. Googins paid in the $3,000; that 
Alvah Perry paid $1,000 and no more, and that Sarah A. 
Scott failed to pay any sum of her proportion; that Goog- 
ins and Peabody, on August 24, 1884, entered into a writ- 
ten agreement reciting the copartnership contract and the 
failure of Perry and Scott to comply with its terms, and de- 
claring it to be their agreement that the firm be changed 
to Peabody & Coupany, and that the copartnership contract 
should remain in full force except as to Perry and Scott, 
who were excluded from all partnership therein. Upon 
the execution of this agreement the firm of Peabody & 
Co. commenced business at Fairmont. The plaintiffs, N. 
H. Warren & Co., were the owners of elevators for the re- 
ception and storage of grain at Fairmont and Geneva, 
which were used and occupied for that purpose by Peabody 
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& Co. in buying and shipping grain. At what time, or 
upon what terms, this firm first occupied the elevators, or 
what relations by contract, or commercial usage, existed 
between it and the owners of the elevators it is not possible 
to state from the record of the case. N. H. Warren, of the 
plaintiff’s firm, whose deposition was read upon the trial, 
was asked the question, What arrangements, if any, did 
the plaintiffs have with Peabody & Co. in relation to fur- 
nishing them money to carry on the business? 

A. They were to furnish the money to do the business, 
-hut in case they were blocked and could not get cars, we 
agreed they might draw for $3,000. 

Q. State whether Peabody understood the arrangement. 

A. I think there was no definite arrangement made, ex- 
cept that he was to furnish the money to buy the grain and 
ship to us, 

Q. Under, what circumstances was he to draw upon the 
plaintiffs for grain purchased ? 

A. He was to draw upon shipments of grain. 

This firm of Peabody & Co., consisting of James Pea- 
body and H. F. Gvogins, continued in business until about 
September 30, 1885, when the plaintiffs purchased the in- 
terest of Googins in the firm. Up to this time I am un- 
able to discover that there were any trust relations existing 
between the defendant James Peabody and the plaintiffs. 

It is claimed in the appellants’ brief that in considera- 
tion of the use of the elevators, the firm of Peabody & 
Co. was to pay one-half of the profits to the firm of N. 
H. Warren & Co. I am unable to find this obligation in 
the record, but as the record is voluminous, and without an 
index, it may have been overlooked. But if such were 
the terms upon which Peabody & Co. accepted and used 
the elevators, that fact did not create the relationship of 
partners between the two firms, or the members of either. 
In this I but state the position of appellants in their brief. 
(See page 10.) 
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The same relationship then existed between these two 
firms as commonly exists between any western firm of 
grain buyers and a firm of like dealers at Chicago or St. 
Louis to which they are in the habit of shipping grain, 
and upon which they draw for advances and sales. It 
is true, Warren states that in case Peabody & Co. were 
blocked and could not get cars, his firm agreed that they 
might draw $3,000, but it does not appear, in the case, that 
they were blocked at any time, or could not get cars for 
shipments; nor does it appear directly that they availed 
themselves of the privilege of drawing $3,000. It does 
appear, however, from the deposition of Warren that at 
the time of the purchase of the interest of Googins by N. 
H. Warren & Co., the firm of Peabody & Co. owed the 
plaintiffs $7,397.19, but it does not appear from the testi- 
mony of Warren, or that of any other witness, that this 
indebtedness bore any other character than that of an or- 
dinary contract debt. 

Exhibit E, introduced in evidence by the plaintiffs, is 
the only direct evidence showing the dates and amounts 

. of money expended by James Peabody in the erection 
of the house and improvements involved in this contro- 
versy, by which it appears that checks to the. amount 
of $800 were drawn in payment of labor, material, and 
furniture supposed to have gone into the building of the 
house and the improvement of the property. These items 
appear to have been selected from the account books of 
James Peabody & Co., which is alleged as the name assumed 
by the firm of Peabody & Co., assumed after N. H. War- 
ren & Co, had bought the partnership interest of Googins. 

- And it is by a considerable stretch of liberality in the ap- 

plication of evidence that the items of Exhibit E can be 
considered in the case at all. 
By the terms of the original partnership of Peabody, 

Perry, Scott & Co., Peabody, or such member of the firm 

as should devote his entire time to its business, was entitled 
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to draw out not to exceed $100 monthly, and this provi- 
sion was continued throughout the changes down to Pea- 
body & Co., and subsequently to James Peabody & Co. 
From September 30, 1885, when the plaintitis took the 
place of Googins, to August 1, 1886, a period of ten 
months, Peabody was accordingly entitled to draw out and 
use on his personal account the amount of $1,000 prima 
facie, and in the absence of evidence to the contrary, not 
furnished by the record, these checks must be presumed to 
have been drawn, and the amount thus represented to have 
been from the partnership funds under and by virtue of 
that authority.: The record therefore fails to show that 
partnership funds in which the plaintiffs had an interest 
were subverted and used either in the purchase of the lots 
or the erection and completion of the house on the prem- 
ises in controversy. When the plaintiffs bought out the 
interest’ of Googins they must be presumed to have had 
full knowledge of the condition of the partnership accounts 
as between veabody and Googins, and, in point of fact, 
the evidence shows that they did know and were satisfied 
with such conditions at the time; and it is obvious, from 
the evidence that the chief, if not the only, cause of dissatis- 
faction arose from the failure of Peabody to fully realize the 
claims which he represented to have upon the railroad com- 
pany for rebates on transportation. His overdrafts on the 
funds of Peabody & Co., before the purchase of the plaintiffs 
of the interest of Googins, I regard as a personal debt to the 
firm of James Peabody & Co., in which the plaintiffs have 
an interest but which in their hands bears no impress of a 
fiducial character. Upon a settlement between the mem- 
bers of that firm, and the ascertainment of the amount due 
from Peabody to the firm and its liquidation by judgment, 
the plaintiffs would have the ordinary process of a cred- 
itor’s bill to subject the individual property of Peabody, in 
whosesoever hand the same might be, to the payment of it. 

To this view of the case the authorities from this court 
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cited by counsel for the appellees are applicable; ( Weil r. 
Lankin, 3 Neb., 387; Weinland v. Cochran, 9 Id., 482; 
Crowell v. Horacek, 12 Id., 625.) It having been decided, 
in the cases cited, that “a mere general creditor, who has 
not reduced his claim to judgment, cannot maintain an ac- 
tion to enjoin a debtor from transferring his property.” 

It is not my intention, in this opinion, to pass upon the 
general proposition argued by counsel for appellauts “ that 
where property held upon any trust to keep or use or to 
invest in a particular way is misapplied by the trustee and 
converted into different property, or is sold, and the pro- 
ceeds are then invested, the property may be followed 
wherever it can be traced through its transformations, and 
will be subject when found in its new form to the rights 
of the original owner;” but only to sustain the findings 
and decision of the district court “that the allegations of 
the petition, in this respect, are not supported by the 
proof.” It is therefore deemed unnecessary to discuss either 
the evidence or the law especially applicable to the mort- 
gage executed by the defendant Peabody and his wife to 
the defendant Williams, or any other issue arising in the 
case. 

The decree of the district court is affirmed. 


DECREE AFYinMED. 


THE other Judges concur, 
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Witiiam Lams v. Micoarn Wocan 
(Firep Juty 11, 1889. ] 


Homestead. 0. was the owner of a homestead on which he lived 
with his wile and her several grown sons and daughters by a 
former marriage. Owing to ill treatment by O. of the family, 
and especially of the daughters, the family left the homestead 
and went to a distant part of the county, where they remained, 
the wife and mother going with them and remaining with them 
for the most part until the death of O., but several times return- 
ing and remaining at the homestead for longer or shorter lengths 
of time; at one time, when O. was sick, for about three weeks. 
O. remained on the homestead for a year, more or less, after the 
departure of the family, when on account of illness he was re- 
moved to a hospital at the county seat, where he died. Held, 
That upon the death of O. the widow, Bridget O’Brien, became 
vested with a life estate in the homestead. 


Error to the district court for Platte county. Tried 
below before Post, J. 


M, Whitmoyer, and Sullivan & Reeder, for plaintiff in 
error, cited: Dickman v. Birkhauser, 16 Neb., 686. 


George C. Bowman, for defendant in error. 
Coss, J. 


This action was brought by the plaintiff in error in the 
district court of Platte county in the nature of ejectment 
for the recovery of land, and to this court for review on 
error. 

The plaintiff alleges that he has a legal estate in, and is 
entitled to, the possession of the southeast quarter of the 
northeast quarter, and the northeast quarter of the southeast 
quarter of section eight, township seventeen, range one 
west, containing eighty acres in said county, and since 
January, 1885, the defendant has unlawfully kept, and still 
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keeps the plaintiff out of the possession thereof; that while 
in the unlawful possession of the premises the defendant 
has received the rents and profits thereof, from said date 
to the commencement of this suit, amounting to $100, and 
has applied the same to his own use, to the plaintiff’s 
damage in that sum; with prayer for judgment of the right 
of possession, and for damages for the rents and profits 
stated. 

The defendant answered, denying each and every alle- 
gation of the plaintiff. There was a trial to the court, a 
jury being waived, with findings for the plaintiff and 
judgment for the recovery of the plaintiff’s right of posses- 
sion of the lands described, with five cents damages, and 
costs of suit. Whereupon the defendant demanded another 
trial of the action, and a jury being waived, and the cause 
being again submitted to the court, it was found that the 
defendant was entitled to the possession of the premises, 
under a conveyance of Bridget O’Brien. The plaintiff’s 
motion for a new trial being overruled, judgment was 
entered for the defendant, dismissing the action, and for 
costs. The plaintiff in error assigns the following grounds 
for review : 

1. That the findings and decision of the court are not 
sustained by sufficient evidence, and are contrary to law. 

2. Errors of law at the trial, and excepted to by the 
plaintiff. : ‘ 

3. Error in overruling plaintiff’s motion for a new trial. 

4. Error in entering judgment for the deftndant, 

The only question presented by the record, in this case, 
and argued by counsel for plaintiff in error, in the brief, 
is one of fact. The question raised is whether Bridget 
O’Brien, wife of David O’Brien, had, previous to the death 
of her husband, voluntarily abandoned him, and their home- 
stead in which they resided, with the intent of renouncing 
her marital relations with him, permanently. If she had, 
then the contention of the plaintiff in error is well founded ; 
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but otherwise if she had not. The only case cited by 
counsel is that of Dickman v. Birkhauser, 16 Neb., 686, 
where the court says, in the syllabus: “Where a wife volun- 
tarily abandoned her husband several years before his death, 
purchased lots in her own name, erected a house thereon 
in which she had her home: held, that upon his death she 
conld not claim the homestead of her late husband as her 
own,” ete, 

_ There was considerable conflicting evidence on the trial, 
as shown by the bill of exceptions, but the undoubted 
weight of evidence was to the effect, that the land in ques- 
tion was the homestead of David O’Brien; that he lived 
upon it for at least a year prior to his last sickness; that 
during the year, and for a longer time to April 1, preced- 
ing the fall of the year when his fatal sickness commenced, 
his wife, Bridget O’Brien, together with several sons and 
daughters, by a former marriage, lived with him as a part 
of his family; that about April 1, 1882, or 1883 (the 
evidence is doubtful as to the year of separation, and of the 
husband’s death), his treatment of his family, and especially 
that towards the daughters of his wife, his stepdaughters, 
was such as to render it impossible for them to live with 
him. The family, iaking some portion of the household 
goods and personal property, left the homestead and went 
to another residence in the northern part of Platte county. 
Here the young people remained, continuously, thereafter. 
Whether they there took up land, or established a perma- 
nent home of their own, does not appear. But, however, 
they lived there and their mother remained with them, for 
the most part, up to the time of the death of David 
O’Brien, though she made frequent journeys back to the 
homestead as long as she remained there, and subsequently. 
It also appears that O’Brien, with the defendant in this 
case, continued to occupy the homestead until sometime in 
the fall of the same year in which the members of the 
family had left it; the health of O’Brien becoming bad, 
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and his life precarious, during a portion of the summer 
season, was reckoned dangerous as cold weather approached, 
and he was removed toa hospital at Columbus, dying there 
soi.:etime in the following spring. 

There is evidence that during his sickness at the home- 
stead his wife, Bridget O’Brien, visited him on several oc- 
casions, at one time spending three or four weeks, until his 
temporary improvement was reached; also, that after his 
removal to the hospital she went there, and if she failed to 
see him and. remain for some time, it was because she was 
prevented from so doing by the inflexible rules of the fra- 
ternity of the hospital. 

Upon the evidence in the case the trial court doubtless 
found that the wife, Bridget O’Brien, never voluntarily 
abandoned the homestead, or, in law, did not abandon it as 
a claimant in possession. 

In this finding I think the-court simply followed the 
rules of evidence, and could not have found otherwise. 

‘The judgment of the court below is therefore affirmed. 


JUDGMENT AFFIRMED. 


' Tue other Judges concur. 


Isaac H. RaATHBUN, APPELLEE, v. JOHN McCoNNELL, 
APPELLANT, 


(FILED Jury 11, 1889.] 


Partnership: Contract: ConsTRUCTION. Where the terms of a 
written agreement of partnership are somewhat vague and am- 
biguous, the practical construction of the contract of the parties 
themselves is entitled to great, if not controlling, influence. 


. APPEAL from the district court of Johnson county. 
Heard below before Broapy, J. 
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O. P. Mason, for appellant. 
S. P. Davidson, for appellee. 
MAXWELL, J. 


This is an action to settle the affairs of a partnership. 
The plaintiffand defendant entered into a written contract 
as follows: 

“ This agreement, entered into this secondday of August, 
A. D. 1883, between Isaac H. Rathbun, of Milan, TIl., of 
the first part, and John McConnell, of Bowling township, 
Rock Island, Ill, of the second part, witnesseth: the 
party of the second part agrees to buy the stock of drugs, 
paints, oils, fixtures, etc., now in the possession of the firm 
knownand doing business in the town of Milan, III., under 
the firm name of Miller & Rathbun, paying therefor in 
good and lawful moneys whatever it may amount to, when — 
invoiced according to the prices current of Colburn, Burks 
& Co., of Peoria, or of Lord, Stoutenburg & Co., of Chi- 
cago, Ill. And the party of the second part further agrees 
to advance money enough to make the amount of money 
advanced, and the value of the stock aforesaid, amount to 
the sum of $2,500, as against the experience in and knowl- 
edge of drug business, and influence of the party of the 
first part, thereby forming a copartnership to be known 
under the firm name of Rathbun & McConnell, for the 
purpose of carrying on a general retail drag business at 
any place within the United States which may be mutually 
agreed upon by both parties to the said agreement. The 
aforesaid copartnership to be known as a limited copart- 
nership, to run three years from date of above agreement, 
and renewable only with full and free consent of both par- 
ties. 

“Also that party of the first part and party of the sec- 
ond part are to become equal and joint owners of all the 
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stock, fixtures, and money aforesaid from the date of the 
agreement, and shall share equally and alike in all the prof- 
its arising and accruing from the said copartnership, but 
in no case does the party of the first agree to become re- 
sponsible for any loss or damage which may occur from the 
said copartnership, or other than the usual losses from 
breakage and deterioration of stock and appurtenances, 

“Tt is further agreed by both parties that they will do 
their best endeavor and use their best influence to improve 
and increase the business of the above copartnership; and 
that they will not either one draw out of the above co- 
partnership any money other than is necessary for the liv- 
ing expenses of the parties aforesaid, but will apply all 
profits to increasing of stock until such a time as the stock 
shall be equal to the demands of the trade, or until theex- 
piration of this agreement. 

“Tt is further agreed by both parties that they will not 
go on any paper or writing as surety, bail, or bond, for any 
person or persons during existence of this copartnership; 
also, that they will not dispose of their interest in the same 
to any person or persous whomsoever, without the full 
and free consent of the other party. 

“Tt is further agreed by both parties that they will live 
moral and temperate lives, and will not engage in any 
games of chance upon which there is any money or prop- 
erty at stake; also, that they will not engage in any but 
straight, legitimate business relating to the object for which 
the copartnership was formed, without the free and full 
consent of both parties, nor will they enter into any specu- 
lation separately or individually, 

“Tt is further agreed that they will keep a record of all 
moneys received and paid out by the firm, and that all 
books and records shall be open to both parties for inspec- 
tion at all times. AJl insurance, and necessary running 
expenses, are to be paid out of the proceeds of business; 

16 
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also that due deference and respect be paid one to the other 
at all times. 
“ Witnesses present : (Signed) 
“Joun Dickson. Isaac RaTHsBun. 
“ Joun McConneELu.” 


This contract was entered into in Illinois, where the 
plaintiff possessed a drug store. Shortly afterwards the 
parties removed to this state and opened a drug store at 
Crab Orchard, in Johnson county. In 1885 they sold the 
third interest in the store to one Dilworth, and this firm 
continued in business until August, 1886, when the de- 
fendant claimed that the contract with the plaintiff had 
terminated and he sought to exclude him from the store. 
After some delay this action was brought to wind up 
the affairs of the partnership and divide the assets. On ° 
the trial of the cause the court held that, as between plaintiff 
and defendant, the plaintiff was entitled to one-half of the 
capital stock paid in by the defendant. In other respects 
there is no objection to the decree. In construing the 
contract alone, that plaintiff and defendant ‘shall share 
equally and alike in all the profits arising and accruing 
from the said copartnership, but in no case does the party 
of the first agree to become responsible for any loss or 
damage which may occur from the said copartnership other 
than the usual losses from breakage and a deterioration 
of stock and appurtenances,” these words apparently 
limit the interest of the plaintiff in the partnership busi- 
ness to a share of the profits. But the parties themselves 
seem to have placed a different construction on the con- 
tract. Thus in the winter of 1885-86 the plaintiff thought 
of changing his location, when a conversation took place 
between the defendant and Dilworth as to the interest of 
the plaintiff in the store. Dilworth, who was called as a 
witness on behalf of the plaintiff, testified on that point. 
as follows : 
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A. Mr. Rathbun was thinking some of going to Odell, 
I believe that was the name of the town, and Mr. McCon- 
ne and I had a conversation regarding this, and I asked 
him whether Rathbun would take out his part of the 
stock or sell it, and McConnell said he had not heard him 
say, but he supposed he would want to sell it, and he asked 
me whether I would, or whether I could buy one-half of 
the drug interest in tue store; and I told him I could not 
do it, I didn’t have the means to buy then; and McConnell 
said that he would buy it then, and own two-thirds of the 
stock and me one-third, or that he would buy it and sell to 
me on time so that I could pay for it without any trouble. 

Q. About when was that conversation ? 

A. Well, I don’t remember the date, but it was some- 
time during the winter of 1885 6. 

W.S. Dilworth, the father of the last witness, also testi- 
fied on that point, as follows : 

Q. Ave you acquainted with the parties to this suit? 

A. Tam. 

Q. State whether you had a conversation with defendant 
sonietime during the winter of 1886, in reference to defend- 
ant and J. Milton Dilworth buying Dr. Rathbun out. 

A. [had such conversation during the winter of 1885-6. 

Q,. What part of the winter, the latter or first part ? 

A. I could not say as to that. 

Q. Tell the court what the conversation was. 

A. I can tell you what gave rise to the conversation ; 
what brought it about. The doctor had been out looking 
for a location, thinking he could do better somewhere else, 
not being satisfied with his practice at Crab Orchard, and 
I felt a little interested, my son being a member of the 
firm ; I did not know what disposition might be made of 
the stock—I did not know anything of the contract be- 
tween the parties. I inct McConnell on the sidewalk and 
we had some other conversation about something else first; 
then it being on ‘ny mind, I asked him what disposition 
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would be made of the doctor’s share, proviacd he retires; 
if he sells, you might get some other man you didn’t want. 
He said, “If the doctor sold his interest, he would not 
sell out without the consent of the other parties, and they 
could buy him out; I told him my son I didn’t think was 
able to buy the half interest in the doctor’s share, and he 
said he would like to have him do so, so as to be an equal 
partuer with him, but if he could not he would buy it and 
own two-thirds of the stock, but lo would prefer that my 
son should buy, and be an equal partner, and if he wanted 
he would buy and sell to him on terms so he could buy. 
I still insisted that I didn’t think he better do so, as he 
had about all he had in the firm and I didn’t want him to 
get involved and in debt. That is about all I remember 
of the conversation. 

The testimony of these witnesses is practically undenied 
by the defendant. ‘his therefore may be taken as the 
construction placed on the contract by the parties them- 
selves and will prevail over the mere words. In other 
words, the contract will be read in the light of the circum- 
stances surrounding it. Where the language of a contract 
is ambiguous the construction placed upon it by tl:c parties 
themselves is of great, if not controlling, influence. (Top'iff 
v. Topliff, 122 U.S., 121; Chicago v. Sheldon, 9 Wall. U. 
S., 50, 54; Coleman v. Grubb, 23 Pa. St., 393, 409; St. 
Louis Gas Light Co. v. St. Louis., 46 Mo., 121; Jackson v. 
Perrine, 35 N. J. L., 137; Stone v. Clarke, 1 Mete. (Mass.), 
878; Nickerson v. R. Co.,8 McCrary (U.8.), 455; Gron- 
stadt v. Withoff, 21 Fed. Rep., 253 ; Forbes v. Watt, L. R., 
1 Sc. & Div. App., 214; Butler v. Moses, 43 Ohio St., 166; 
3 Am. & Eng. Encyc., 869.) 

The construction placed upon the contract, therefore, by 
the court below is clearly right and the judgment is af- 


firmed. 
JUDGMENT AFFIRMED, 


THE other Judges concur. 
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Winiiam Fiscrer v. THomas BuRCHALL. 
[FILED JuLy 11, 1889.] 


1. Replevin, An action in replevin is tobe tried on the facts asthey 
existed when the action was brought, and the court should so 
instruct the jury. 


2. Irstructions. The testimony not being preserved in the record, 
the court cannot say that it was error to refuse certain instruc- 


Cons. 


Error to the district court for [ayes county. Tried 
below before CocHRaAN, J. 


J. Byron Jennings, and R. B. Likes, for plaintiff in error, 
cited: Wells on Replevin, sec. 94 ; Cassel v. Western Stage 
Co., 12 Ta., 48; Kay v. Noll, 20 Neb., 380. 


J. M. Lucas, for defendant in error. 
Maxweur, J. 


This is an action of replevin and on the trial judgment 
was rendered in favor of the defendant. 

The plaintiff alleges in his petition that “ he is the owner 
of and entitled to the immediate possession of the follow- 
ing described goods and chattels, to-wit : 


“One three-year-old cow, branded (S) on the left hip, 
of the value of thirty dollars;’ that the said defendant 
wrongfully and unlawfully detained the said goods and 
chattels from the said plaintiff, and has detained the same as 
aforesaid for the space of one year, to plaintiff’s damage in 
the sum of thirty dollars; that said goods were not taken 
in execution on any order or judgment against said plaint- 
iff, or for the payment of any tax, fine, or amercement as- 
sessed against him or by virtue of any order of delivery 
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issued under the chapter of the Code of Civil Procedure, 
providing for the replevin of property, or on any other 
mesne or final process issued against the said plaintiff.” 

The answer is a general denial. 

The court instructed the jury: ‘ You are instructed that 
in order to entitle the plaintiff, William Fischer, to recover 
a verdict in his favor in this case it is incumbent upon 
him (Fischer, the plaintiff) to prove by a fair preponderance 
of the evidence that the plaintiff Fischer is the owne: of 
the cow in dispute, or has such a special ownership or in- 
terest in the cow in dispute as to entitle him to us pos- 
session.” 

The plaintiff also asked the following instruction, which 
was refused: 

“The statute of Nebraska, section 16, page 421, chrnter 
51, reads as follows: ‘In all suits in law, or in equily, or 
in any criminal proceedings, when the title to any stock is 
involved, the brand on any animal shall be prima facie evi- 
dence of the ownership of the person whose braid it may 
be: Provided, Tliat such brand has been duly recorded as 
provided by law. Proof of the right of any person to 
use said brand shall be made by a copy of the record of 
the same, certified by the county clerk of that county, or 
of any county in which the same is recorded, under the 
hand and seal of office of such clerk.’ = - 

“ You are instructed by the court that if the brand of 
the plaintiff was and has been recorded in this county, 
before the institution of this suit, and that plaintiff’s brand 
so recorded was at the said time on the cow in controversy 
and the brand A. J. Coons on the cow in controversy was 
not, and had not been recorded in this county, at the insti- 
tution of this suit, then and in that event the burden of 
proof is on the defendant to show by a fair preponderance 
of the evidence that plaintiff is not the owner of said 
cow.” 

The instruction given by the court is clearly erroneous. 


JANUARY TERM, 1889. 247 
Fischer v. Burchall. 


In Kay v. Noll, 20 Neb., 380, it was held in effect that 
the question presented was the right to the property at the 
commencement of the action, and proof is to be directed to 
the rigi.ts of the respective parties at that time. The 
plaintiff must file an affidavit showing, Jirst, a description 
of the property claimed; Second, That the plaintiff is the 
owner thereof or has a special ownership therein and that 
he is entitled to the immediate possession of the property ; 
Third, That it is wrongfully detained by the defendant; 
and Fourth, That it was not taken in execution on any 
order or judgment, except, etc. All these requirements 
have relation to the commencement of the action. In 
Wells on Replevin, sec. 791, the rule is stated as follows: 
“According to the general rule, the suit is tried on the 
state of facts as they existed at the commencement of the 
suit. This rule must prevail; unless there be some pecul- 
iar reasons existing to the contrary. Where the defend- 
ant justified as an officer, under an attachment, evidence 
to show that it was dissolved after the property was re- 
plevied was immaterial, as the rights of the parties depend 
upon the facts existing at the time the suit was begun. So 
in suit on bond, when the issue in replevin was title to 
the property, and that was found for the defendant, he was 
not allowed, in the suit upon the bend, to set up a subse- 
quently acquired title as a defense. But this rule will not, 
prevent the consideration of damages to the time of the 
judgment, as interest is computed on a note; neither will 
the court refuse to consider the rights of the defendant to 
a return at the time return is asked.” The instruction, 
therefore, should have submitted the question of the right 
of the plaintiff to the immediate possession of the property 
when the action was brought, and as it failed to do so the 
judgment must be reversed. 

Second —In regard to the instruction asked, as the evi- 
- dence is not before us we cannot say that the court erred in 
refusing it. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 


WILLIAM SMITH, APPELLANT, V. HENRY ATKINS ET 
AL., APPELLEES. 


{FiLzD JuLy 11, 1889.1 


1, Mortgage: ConstpERATioN. In an action in equity to cancel 
a note and mortgage upon the ground that they had been given 
to indemnify the mortgagee as surety on an appeal bond, and 
that the surety had been required to pay nothing thereon, the 
defendant answered by cross-petition praying for the foreclosure 
of the mortgage, and a decree was rendered in his favor for the 
amountclaimed. It appeared from the evidence that $90 had 
been included in the note and mortgage to indemnify the mort- 
gagee against possible dumages in-signing an appeal bond, and 
that he had suffered no loss thereby. Held, That the decree 
should be reduced $90 with 12 per cent interest thereon, that 
being the rate allowed in the decree. 


2. Evidence. Held, That the proof failed to show that the plaintiff 
was entitled to protection as a bona fide purchaser of the note 
before matnrity. 


APPEAL from the district court for Lancaster county. 
Heard below before CHAPMAN, J. 


Harwood, Ames & Keily, for appellants, cited: Jones on 
Mortgages, vol. 2, sec. 1431; Wheeler v. Van Kuren, 1 
Barb. Ch., 490; Tower v. White, 10 Paige, 395; MceKer- 
nan v. Nef, 43 Ind., 503. 


D. G. Courtnay, for appellee, cited: Atkinson v. Brooks, 
26 Vt., 574; Dixon v. Dixon, 31 Id., 450; Quinn v. Hard, 
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43 Id., 375; Russell v. Splater, 47 Id.. 273; Tarbell o. 
Sturtevant, 26 Id., 513. 


MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendants to cancel and declare void a certain note and 
mortgage upon real estate, executed by the plaintiff to 
Henry Atkins and by him delivered to Irene Atkins. To 
this petition Henry Atkins filed an answer, in which he 
disclainis any interest in the premises, Irene filed an an- 
swer in the nature of a cross-bill, in which she alleges that 
“on the 11th day of January, 1879, the said William H. 
Smith, and Emeline Smith, his wife, executed and deliv- 
ered to one Henry Atkins a certain promissory note in 
words and figures following: 


“LINCOLN, January 11, 1879. 
‘Six months after date, for value received, we promise 
to pay to the order of Henry Atkins $615, at Lincoln, 
with interest at 12 per cent per annum from date until 
paid, with a sum equal to 10 per cent of said amount as 
attorney’s fees if action is brought on the note, or on the 
mortgage given to secure the same, or if the same is not 
paid when due. WinuraM H. Sarra. 
“$615. Due, EMELINE Sirs.” 


Endorsed: “Paid by note, $10, to apply on the within, 
Henry Atkins, July the 8th, 1884.” 


Then follows an allegation that on the same day Smith 
and wife executed a mortgage upon the real estate in con- 
troversy to secure said note, and failed to pay the same, 
and praying for a decree of foreclosure and sale. The de- 
fendants allege that “on or about the 11th day of March, 
1879, for a valuable consideration, Henry Atkins, the 
mortgagee, assigned said note and mortgage, and the moneys 
due thereon, to the said Irene Atkins, defendant herein, 
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and prior to the day on which said note and mortgage be- 
came due; that she has paid the following taxes on said 
property in question, to-wit, for the year 1878, $11.35; 
and for the year 1879, $13.45; total, $24.80, with interest 
at 10 per cent per annum. 

“There is now due and remaining unpaid from the said 
William H. and Emeline Smith to this defendant, Irene 
Atkins, on account of said note and mortgage, and the taxes 
pa d on said property, the sum of $24.80, with interest at 
10 per cent from March Ist, 1880, to entering of this de- 
cree.” 

The court below fonnd the issues in favor of Irene At- 
kins and entered a decree of foreclosure in her favor. The 
plaintiff, in his testimony, contends that the note and mort~ 
gage were given to indemnify Henry Atkins against pos- 
sible loss from signing an appeal bond for the sum of $90 
and for nothing else; and that he sustained no loss in con- 
sequence of signing the same. It is evident, however, that 
he is mistaken as to the consideration, and that other mat- 
ters were taken into the account. Smith’s testimony is 
' vague, indefinite, and too uncertain, in most respects, to 
found a decree upon, and wholly fails to impeach the note 
and mortgage, except as to $90 and interest thereon, which 
$90 Atkins admits were included in the note and mortgage 
‘as indemnity for signing an appeal bond, and that he has 
suffered no loss by said appeal. The plaintiff, therefore, is 
entitled to a modification of the decree by deducting there- 
from $90 with 12 per cent interest thereon, 12 per cent 
being the rate of interest allowed in the decree. 

It is claimed that Irene Atkins is entitled to protection 
as an innocent purchaser of the note before due, but the 
proof fails to establish that claim. She testifies in effect 
that she held a note of Henry Atkins for $2,500; that 
Henry transferred to her the note and mortgage in question 
and that she endorsed the amount thereof on Henry’s note. 
Whether this of itself would constitute her a bona fide pur- 
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chaser we need not stop to inquire, as it is evident from 
other evidence in the case that Henry Atkins treated the 
note and mortgage as his own as late as 1884. We do not 
care to comment on the attempted transfer in this case 
where the entire consideration had not been paid, but a 
purchaser, to be protected, must be without notice, and the 
consideration actually paid. The testimony fails to show 
that Irene Atkins occupies this position. 

The note and mortgage in question are subject to the 
equities between the parties and the decree will be reduced 
as here indicated. 

. DECREE ACCORDINGLY. 


THE other Judges concur. 


Henry Hower v. AvutTMan, MILLER & Co. 
[FILED Juty 11, 1889.] 


‘ 1. Limitation of Actions. “All actions, or causes of action, 
which are, or have been, barred by the laws of this state, or any 
state or territory of the United States, shall be deemed barred 
under the laws of this state.” (Section 18, Civil Code.) 


2. Answer: DEMURRER: JUDGMENT. Under the Code, as prior to 
it,on a demurrer to the answer, if the complaint fails to statea 
cause of action, judgment on such demurrer should be in favor 
of the defendant. 


3. Petition: DrEmMuRRER: STATUTE OF LIMITATIONS. Where a 
petition was demurrable as not containing facts sufficient to 
constitute a cause of action, it being shown upon its face that 
the plaintiff’s cause of action was barred by the statute of 
limitations, and an answer was filed pleading the statute of an- 
other state in which the defendant resided at the time of serv- 
ice upon him in this state, and to which a general demurrer was 
filed by the plaintiff and sustained by the district court, it was 
held, first, that the allegations of the answer were sufficient to 
constitute a defense, and, second, that as the petition failed to 
state a cause of action, the demarrer should have been overruled. 
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Error to the district court for Webster county. Tried 
below before GAsLIN, J. 


J. M. Chaffin, G. R. Chaney, and C. E. Davis, for 
plaintiff in error, cited: Maxwell’s Pl. and Pr., 4th Ed., 
121, 146 ; Hedges v. Roach, 16 Neb., 674; Attna Ins. Co. 
v. Baker, 71 Ind., 102; Aurora City v. West, 7 Wall., 93; 
Cooke v. Graham’s Admr., 3 Cranch(U.S.), 235; Fox v. 
Wray, 56 Ind., 426 ; Wood on Limitation of Actions, p. 
128, sec. 64; p. 139, sec. 68; p. 172, sec. 71; Bell v. Mor- 
rison, 1 Pet. (U. S.), 361; Fort Scott v. Hickman, 112 U. 
8., 150; Mayberry v. Willoughby, 5 Neb., 372. 


Case & McNeny, for defendant in error. 
REEsE, Cu. J. 


This was an action upon a promissory note. An answer 
was filed to the petition, when defendant in error -filed a 
demurrer to the answer, which was sustained by the district 
court. From the judgment of the court, sustaining the 
demurrer, and rendering judgment in favor of the plaintiff 
in the action, defendant brings error to this court. There 
is but one question presented and that is as to the statute of 
limitations. The pleadings being short, they will be here 
copied in full. The petition was as follows: 

“Plaintiff complains of the defendant for on or about 
September 6, 1877, the defendant made, executed, and de- 
livered to the plaintiff herein a certain promissory note 
in writing, in words and figures as follows: 

6 $83. Decatur, Inp., Sept. 6, 1877. 

“¢On or before the 1st day of June, 1879, I promise to pay 
to the order of Aultman, Miller & Co. eighty-three dollars, 
with interest at six per cent from date, and attorney’s fees, 
payable, without relief from valuation or appraisement laws, 
at the banking office of Adams county, for value received 
in one Buckeye mower and reaper, and with annual inter- 
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est at ten per cent per annum from maturity on the amount 
then due until paid. The drawers and endorsers sever- 
ally waive presentment for payment, protest and notice of 
protest, and non-payment of this note, and all defense on 
the ground of any extension of time of its payment that 
muy be given by the holders or holder to them or either 
of them, and it is further agreed that this note shall be due 
on demand if the maker attempt to move out for the pur- 
pose of obtaining credit. 

“¢T certify that I own in my own name acres of 
land, in the township of , county of , state of 
——, which acres are improved, and the whole worth $-— ; 
and that and it is unencumbered except the amount 
of I also am worth of personal property over all 
indebtedness and legal exemptions, and there are no judg- 
ments against me.’ 

“ Plaintiff further says that payment has been demanded 
and refused, and that by the conditions of said note de- 
fendant agreed to pay attorney’s fees if suit was brought 
to enforce payment; that said attorney’s fees amount to 
the sum of twenty-fivedollars ; that there is now due and 
unpaid on said note the sum of one hundred and fifty-eight 
and .?,°; dollars, besides the interest at ten per cent from 
October 20, 1886, and the further sum of twenty-five dol- 
lars for attorney’s fees as aforesaid, for which sum plaintiff 
demands judgment, besides costs of this suit.” 

The answer was as follows: 

“The defendant, in answer to the plaintiff’s petition, ad- 
mits the execution of said note, but says that no part of 
the amount claimed in said note has at any time been paid, 
and no promise, in writing or otherwise, has been made to 
pay said note, or any part thereof, since the same became 
due, or any acknowledgment made by this defendant of 
said alleged indebtedness; that the cause of action stated 
in the petition did not accrue within five years next before 
the commencement of this action ; that said defendant left 
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the state of Indiana in the summer of 1879, and came to 
the state of Kansas, where he has ever since enjoyed a con- 
tinuotis and bona fide residence, and where he resided at 
the time this action was brought, and where he now resides ; 
that by the statute of limitations of the said state of Kan- 
sas, in force at the time the suit was instituted, said action 
was barred. A copy of subdivision one (1) of section 
eighteen (18) of the Civil Code of the state of Kansas is 
hereunto attached and made a part of this answer, which 
yeads as follows: 

“Civil actions, other than for the recovery of real prop- 
erty, can only be brought within the following periods 
after the cause of action shall have accrued: First, within 
five years; an action upon any agreement or promise in 
writing!’ 

“ Wherefore defendant demands judgment for his costs, 
and all other proper relief.” 

The demurrer was based upon the ground alone that 
the facts stated in the answer were not sufficient to consti- 
tute a defense to the action. As will be seen by reference 
to the petition, the note matured on the Ist day of June, 
1879. Itwas not alleged that any payments had ever been 
made on it after its execution. In addition to this it was 
alleged affirmatively in the answer that no such payment 
had ever been made, and that no promise, either verbally 
or in writing, bad ever been made since the execution of the 
note to pay it, and that no acknowledgment of any indebt- 
edness liad been made by plaintiff in error ; that plaintiff 
in error resided in the state of Kansas, and had resided 
there since the summer of 1879, continuously ; and that 
during the time of his residence in that state the statute of 
limitations, which is set out in his answer, was five years. 
There is no brief on the part of defendant in error, and 
therefore it is impossible for us to say upou what theory 
the district court made the ruling, and the question here 
discussed may not have been presented to that court. 
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By section eighteen of the civil code it is provided that 
“All actions or causes of action which are or have been 
barred by the laws of this state, or any state or territory 
of the United States, shall be deemed barred under the 
laws of this state.” 

If the statute of limitations had run against the claim in 
the state of Kansas where plaintiff in error resides, and 
the cause of action was barred by the law of that state as 
alleged in the answer, this was a defense to the action, and 
the answer could not be assailed by demurrer as not pre- 
senting a defense. Moreover, the petition itself showed 
upon its face that the cause of action was barred and was 
defective as not stating a cause of action against plaintiff 
in error, and a demurrer might have been interposed upon 
that ground. (Maxwell’s Pl. and Pr., 121; Peters v. Dun- 
nells, 5 Neb., 460; Hurley v. Cox, 9 Id., 230; Hedges v. 
Roach, 16 Id., 674.) 

It is a well established rule of pleading, under the code 
as well as at commen law, that a judgment upon demurrer 
must be against the party whose pleading was first defec- 
tive in substance, and that a demurrer searches the entire 
record and must go against the first error, or, as stated in 
plaintiff’s brief, a bad answer is good enough for a bad 
petition, or a bad reply for a bad answer. (See Bennett v. 
Hargus, 1 Neb., 424; Stratton v, Allen, 7 Minn., 409; 
Lockwood v. Bigelow, 11 Id.,70; Ferson v. Drew, 19 Wis., 
241; Bank v. Lockwood, 16 Ind., 307; Autna Ins. Co. v. 
Baker, 71 Id., 102; Hillier v. Stewart, 26 O. S., 652; 
RR. R. Co. v. Mowatt, 35 Id., 286; People v. Banker, 8 
How. Pr., 258; Stoddard v. Conference, 12 Barb., 573; 
Bliss on Code Pleading, sec. 417<.) 

The judgment of the district court is reversed, the de- 
murrer overruled, and the cause remanded for further pro- 
ceedings according to law. 


REVERSED AND REMANDED. 


THE other Judges concur. 
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Hart Bros, =f AL., APPELLEES, V. Otto H. DoaGE Et 
AL., APPELLANTS, 


[Frtep JULY 11, 1889.] 


1. Creditor’s Bill: HusBAND AND WiFE: EvIpENCE. Inan ae- 
tion in equity, in the nature of a creditor’s bill to subject cer- 
tain property held in the name of a wife to the payment of 
debts of one who conveyed property in fraud of his creditors to 

. her husband, the defense being that the property was the sepn- 
rate estate of the wife derived from her parents, hed, that 
there being a conflict of testimony on that point and doubt as to 
such separate estate, the judgment of the trial court finding” 
against the same would not be set aside. 


2. Fraud: IncREMENT: CREDITORS NoT ENTITLED To. Where 
property, which has been purchased with money held in traud 
of creditors, advances in value beyoud the legal rate of interest» 
the creditors, nevertheless, in subjecting the property, will be 
restricted to the purchase price with legal interest thereon. 


APPEAL from the district court for Lancaster county. 
Heard below before CHAPMAN, J. 


Billingsley & Woodward, H. J. Whitmore, and J. B. 
strode, for appellants, cited: Freeman on Judgments, sec. 
819; Bigelow on Estoppel p. 45; Tiruesdell v. Searles, 
104 N. Y¥., 164; Clemens v. Brillhart, 17 Neb., 336; 
Ransom v. Schmela, 13 Id., 77; Jones on Chattel Mort- 
gages, 245; Bispham’s Eq. Jur., 52; Estes v. Wilcox, 67 
N. Y. 264; Rogers on Expert Testimony, sec. 135, p. 186. 


Pound & Burr, for appellees, cited: Wait on Fraudu- 
lent Conveyances, secs. 26, 27, 28, 44; Lathrop v. Bamp- 
ton, 31 Cal., 17; Clements v. Moore, 6 Wall., 315, 316; 
Phipps v. Sedgwick, 95 U. §., 3; Story’s Eq. Jur., sec. 
1258; Perry on Trusts, secs. 217, 828, 829; Winchester v. 
Charter, 102 Mass., 275, 276; Kempner v. Churchill, 8 
Wall., 364. 
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MAXWELL, J. 


The plaintiffs recovered certain judgments against one 
C. G. Herold, and executions having been issued thereon 
were returned unsatisfied. An action in the nature of a 
creditor’s bill was thereupon brought against the cefend- 
ants, and on the trial findings and a decree were rendered 
as follows: 


“The court finds for the plaintiffs generally, and that 
the allegations of said petition are true, and that the said 
Hart Bros., at the January, 1885, term of the said county 
court, recovered said three judgments against said defend- 
ant, Christian G. Herold, in the sum of one thousand five 
hundred fifty-three and ,8, dollars debt, and $15.20 costs 
of suit. 

* * * * x * * * * x 


“That at the time of and prior to the commencement of 
this action the said Christian G. Herold was and is wholly 
insolvent and unable to pay his debts, and that on or about 
the 1st day of November, A. D. 1884, the said defendants, 
and all of them, entered into a confederation and conspiracy 
to cheat, swindle, and defraud all of said plaintiffs and 
creditors of the said Herold, and for that purpose and for 
no other consideration said Herold commenced to pay over 
and did pay over to the said Otto H. Dogge large sums of 
money and property, amounting in all to upwards of fifteen 
thousand dollars, which money having been kept by said 
Otto H. Dogge and Bertha Dogge, his wife, until the 30th 
day of March, 1886, said Otto H. Dogge and Bertha Dogge 
did on said day purchase with said money from one Alfred 
Irwin the property in dispute in this action, described as 
that part of subdivision fifty-four (54) of S. W. Little’s 
subdivision of the west half of the southwest quarter of 
section twenty-four, in township No. ten (10) north, of 
range six (6) east, of the sixth (6) principal meridian, in 

17 
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Lancaster county, Nebraska, and more particularly de- 
scribed as follows: Beginning at the southwest corner of 
said subdivision fifty-four, thence east on the north line 
of P street in said city one hundred (100) feet, thence north 
and parallel with the east line of Grand avenue one hun- 
dred and forty-two (142) feet, thence west one hundred 
(100) feet to said Grand avenue, thence south and along 
the east side of said Grand avenue one hundred and forty-two. 
(142) feet to place of beginning, and took said conveyance 
in the name of Bertha Dogge, wife of said Otto H. Dogge, 
for the purpose of hindering, delaying, defrauding, aud 
cheating the said plaintiffs, said money being paid to said 
Irwin out of the moneys given to said Bertha Dogge and 
Otto H. Dogge as aforesaid, and which property is now 
occupied by said parties:and claimed as their homestead. 
“The court further finds that the said dced of date 
March 380, 1886, of Alfred Irwin and wife to the said 
Bertha Dogge, conveying to her the said premises as set 
forth in the petition, was made with the inteut to hinder, 
‘delay, cheat, and defraud the plaiutiffs, the creditors of the 
\said Christian G. Herold, all of which the said Bertha 
Dogge and Otto H. Dogge had full knowledge at the time 
of receiving the same, and that the payment made to the 
said Irwin was made out of the money received by said 
Bertha Dogge and Otto H. Dogge from the said Christiau 
G. Herold. 
“Tet is therefore considered by the court that the deed 
’ described in the said petition, from Alfred Irwin and wife 
to the said Bertha Dogge, from the premises above described, 
and the same is hereby adjudged and decreed and declared 
‘to be held in trust by the said Bertha Dogge for all of 
said plaintiffs and that said property may be subjected 
to the payment of the debts set forth in the petition, and 
that the sheriff of Lancaster county is directed to proceed 
as upon execution to sell said property and pay the pro- 
ceeds thereof over to said plaintiffs as herein decreed, and 
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that the defendants pay the costs of this action taxed at 
$415.10.” 

The testimony tends to show that about the year 1882 
Dr. Dogge removed to Plattsmouth, in this state, and 
opened a small drug store and remained at that place about 
ayear, when he removed to Lincoln; that while residing 
at Plattsmouth he became very intimate with C. G. Herold, 
a merchant there; that after Dogge removed to Lincoln he 
urged Herold also to remove to Lincoln; that principally 
through his efforts Herold did remove to Lincoln in 1883 
and opened two stores there; that during 1884, and prior 
to December 25th of that year, Herold had contracted debts 
for goods to a very large amount, estimated by some of the 
witnesses at $45,000, and Herold himself at about $38,000 ; 
that there was an attempt on the part of Herold at least to 
place a considerable portion of his goods beyond the reach of 
his creditors; that during all this time Dogge was the confi- 
dential friend of Herold, and professed to be able to effect 
a compromise of his debts at twenty-five cents on the dollar. 
To accomplish this purpose, Herold about the 25th of De- 
cember, 1884, gave Dogge $9,600, and he already owed 
Herold $400, and had previously received considerable 
sums. Dogge thereupon went to Chicago, when he wrote 
to Mrs. Herold a letter in German, which is translated in 
the record as follows: 

“Curcago, February 22nd, 1885. 

“Very Honorep Mrs. Heron: I arrived at Dixon 
and here at Chicago safe, but I couldn’t do anything for 
Mrs. Robertson and her children, as they asked $2,000 for 
the lot and don’t know yet if she sells, so I have concluded 
to let the lot matter go as long as I can. As I meet here 
a few good old friends which are going to New Orleans, 
and they persuaded me into going along; so I have con- 
cluded, as I feel so very bad now, to go along with them, 
but I shall only stay a short time, and from thereat once 
to New Mexico, and on this trip to contemplate what is 
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necessary for you and I. Now, as to how I feel; now I 
cannot exist, as I am getting worse and I want rest. I 
also pray to you not to trouble yourself, and in no way be 
afraid to be before the court, as you are innocent of every- 
thing and don’t know nothing, and Charlie neither; now 
you will stay on this truth that your husband never ex- 
plained anything to you about his business, and you never 
asked him anything about it, and you always signed the 
papers that your husband laid before you, and that money 
what you received from Shafer with that will your hus- 
band commence business and the money your husband had 
taken along to New Mexico. 

“If you stay by this truth then you can have no trouble, 
and don’t let the words be changed. I would like to be 
there from the wish of my heart, as long as the court is in 
- session, but am feeling so bad that I am afraid I'll get 
worse sick, and then I couldn’t stay by you at all, and 
then we must not often be together as long as the court is 
in session, as they might make me a big trouble, which I 
didn’t deserve, especially if they found out that your hus- 
band is gone. I shall hunt up Mr. Herold and shall guide 
everything for your best and come back when the court is 
over. Now I pray to you, again, honored Mrs. Herold, 
don’t trouble yourself; everything will go better than you 
think. Dear Charlie, stay by your dear mamma and try 
and make it easy for and gladly humor her, and hope that 
when I come again to meet you all well and not forsaken. 
I will hunt up the Jew in St. Louis if I find him so as to 
get that money. I pray to you me to answer immedi- 
ately to New Orleans. I will call at the post for the letter. 

“‘ Heartiest regards an all to all. 

, “T remain your friend, 
“Q. H. Doaesr.” 

There is testimony in the record tending to show that 
he had promised to purchase a certain lot for Mrs. Herold 
and also that he promised that he would meet Mr. Herold 
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in New Mexico when they would engage in business there; 
that in pursuance of this arrangement Herold went to Las 
Vegas, N. M., and stayed there a long time, expecting 
Dogge on every train. 

Dogge seems to have failed to compromise the debts, or 
any of them, if indeed he made any effort to do so, and 
soon after went to Europe, where his wife and children 
had preceded him; that Dr. Dogge received a large amount 
of funds belonging to Herold for which he gave no con- 
sideration is proved beyond question, and as against cred- 
itors of Herold he is a trustee for the amount so held. 
But it is said that the property in question was purchased 
with the money of the wife, and therefore she is not charge- 
able. It does appear that from 1872 to about the year 
1876 or 1877, while the doctor resided in Wisconsin, she 
was possessed of some money and loaned the same; but 
the testimony also shows that she was quite a traveler and 
there is but little tangible proof of her possessing means 
after that time except as hereinafter stated. On the other 
hand, Dr. J. Massman testifies that he was acquainted 
with Dr. and Bertha Dogge at Mayville, Wis., in 1880 
or 1881; that he had several conversations with Bertha 
Dogge, who stated “that she had hardly any money at 
all;” that if they could sell their house, on which there 
was a mortgage, they could get together perhaps $600 or 
$800. 

Dr. Schoen, of the same place, testifies that the house in 
question was sold for about $400; that when Dr. Dogge 
came to Mayville in 1879 his wife was in Europe; that 
upon her arrival in New York she telegraphed to her hus- 
‘ band for money to pay her expenses to Wisconsin and that 
thereupon Dr. Schoen telegraphed his correspondent in 
New York to pay her $25.00, which was done. He also 
testifies that after the return of Mrs. Dogge he had several 
conversations with the doctor and his wife, and that he 
knew from conversations with both of them “ that they were 
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as poor asachurch mouse.” These gentlemen are disinter- 
ested witnesses and apparently friends of the family and 
familiar with their cireumstances, and their testimony ap- 
-parently is perfectly reliable. A number of witnesses in 
this state who were acquainted with the Dugges after their 
removal here were called as witnesses M. A. Ilartigan 
testifies that Mrs. Dogge stated to him and Mrs. C. G. 
Herold, in the city of Lincoln, shortly before the bringing 
of this action that “she must get all she could out of them 
(the Herdlds), because what she got out of them was all 
she had in the world.” 

In this he is corroborated by Mrs. C. G. Herold. 

Mrs. Herman Herold testifies that while Dr. Dogge and 
his wife lived at Plattsmouth she had a conversation with 
Mrs. Doggein which she stated “ that she had such a hard 
time of it,” in the way that she had to get along finan- 
cially. 

Lena Halen testifies that about the year 1884 she had 
frequent conversations with Mrs. Dogge about her finan- 
cial condition, and that “she talked as though she did not 
have very much.” 

William Morris testifies that after the trial and acquittal 
of Dr. Dogge, 6n the criminal charge, he was standing on 
Eleventh street, nearly opposite the cigar store between N 
and O streets, and Dr. Dogge and some geitlemen were 
standing talking, and Mrs. Dogge rode up in a buggy. 
They shook hands, he helped her out of the buggy, and 
said, “Mr. Herold has gone up (he was convicted), we 
have got his money and don’t care where he goes.” 

Judge 8. W. Lamoreaux, of Mayville, Wisconsin, tes- 
tifies that he had resided in Mayville thirty-five years, and 
was county judge of Dodge county, Wisconsin; that he 
was acquainted with Dr. Dogge and wife; that before Dr. 
Dogge left Mayville he had a conversation with him “in 
reference to his business affairs. From the conversation 
I had with him and my knowledge of his affairs, I would 
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judge he had about from $500 to $800, which did include 
his house and lot. J did know Mrs. Bertha Dogge, his . 
wife. To my knowledge his wife, Bertha, had no prop- 
erty. She came to me for assistance, stating that she 
wanted some money till she heard from her husband. My 
recollection is the doctor was gone. It was after the doc- 
tov ceased business here.” 

There is a large amount of testimony to the same effect, 
which if referred to would extend this opinion to too great 
length, but at every place where the doctor resided—at Mil- 
waukee, Fond du Lac, Mayville, Marshville, and Platts- 
mouth—he seems to have been in straitened circumstances. 
Reliable, trustworthy, disinterested witnesses considered 
them poor, and it was not until they met Herold that they 
began to exhibit signs of wealth. Acts speak more po- 
tently than words, and circumstances are more reliable than 
mere assertions, All the outward indications were that 
these people were poor when they moved to this state. 
The doctor has changed his residence too often to build up 
a lucrative business at any place where he has resiled since 
coming to this country in 1872. It is true that there is in 
evidence what purports to bea book of original entries of 
his business from June 27, 1884, to February 17, 1885, in 
which the charges amount to a very large sum. This book 
is remarkable for the uniformity of the entries, in color of 
the ink, style of writing, and general appearance, as though 
written np within a few days, That the same kind of ink 
should have been used during a period of nine months is 
not out of the ordinary conrse, and that the entries should 
be made with the same pen where a non-corroding one is 
used, but that there should be no change in the penman- 
ship, through all the climatic conditions affecting the 
human frame, is remarkable. The doctor, however, testi- 
fies on cross-examination that the entries were made as 
they occurred, with different pens of the same kind—steel 
pens, apparently. Mrs. Dogge and several witnesses tes- 
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tify that she had about $7,000, in cash, when she came to 
Lincoln. This money was kept in no bank or other re- 
liable depository, nor in any place where the fact of its 
existence could be established, but the proof depends alone 
upon assertions, which are stro~ sly disproved by circum- 
stances. There is a direct conflict in the testimony of the 
witnesses in this case, and it is evident that some of them 
have deliberately sworn to what is untrue. The trial court 
_ having passed upon the weight to be given to the testi- 
-mony of the several witnesses, most of whom testified 
before it, this court cannot reverse its Judgment unless it 
appcars to be clearly wrong, which is not the case. This 
court will, as far as consistent with good faith to creditors 
of her husband, or creditors who have been defrauded by 
him, protect the rights of the wife in the enjoyment of her 
separate estate ; but in order to do this it must be proved 
that there was a separate estate belonging to her which was 
seized for the debts of another. In this case, however, 
there is too much doubt about the separate estate of the 
wife to entitle her to relief. It is fully shown that a large 
amount of Herold’s property passed into their (the Dogges,) 
hands and that no consideration was paid for the same, and 
that the creditors of Herold were thereby prevented from 
recovering their just dues. That the property in dis- 
pute was derived from the proceeds of the Herold prop- 
erty transferred to the Dogges is clearly apparent, and it 
should be applied to the payment of such creditors. The 
judgment therefore in that regard should be affirmed. The 
property, however, is shown to be of much greater value 
than $8,500, there having been a considerable increase in 
value since the purchase. This increase in speculative 
value the creditors of Herold are not entitled to. In other 
words, they are entitled to the amount invested with legal 
interest thereon, and not to money made by speculation in 
excess of the legal interest. 

The judgment of the district court will, therefore, be 
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modified to subject the property to the amount of $5,000, 
with interest thereon at seven per cent per annum. 


JUDGMENT ACCORDINGLY. 


Coss, J., concurs. 


REEsE,.Cu. J., dissenting. 


Lam unable to agree to the conclusion arrived at in this 
case by my associates, and will very briefly give my rea- 
sons therefor. 

I agree that there is sufficient evidence to sustain the find- 
ing of' the district court, that the Herolds and Otto H. 
Dogge entered into a conspiracy, the purpose of which was 
to defraud the creditors of C. G. Herold, and, did the evi- 
dence as clearly, or even to any degree, connect Bertha 
Dogge with the transactions which are alleged to have oc- 
curred between the Herolds and Otto H. Dogge, the decree 
of the district court would have to be affirmed. It is true 
that Otto H. Dogge in his testimony contradicts every 
material statement of the Herolds which tends to con- 
nect him with any fraudulent purpose on their part, but 
there is ample evidence to sustain the finding of the trial 
court that the facts were substantially as stated by Herold; 
but as the real contest is with Mrs. Dogge, that part of 
the case need not be further noticed. 

In reading the bill of exceptions my attention is di- 
rected to what seems to me to be a clear want of evidence 
connecting Bertha Dogge with the transactions between 
her husband and the Herolds; and also a clear want 
of evidence to sustain the finding that the property in 
question, which seems to have been purchased by and 
deeded to Bertha Dogge, was purchased with the money 
derived from any transaction with Herold. It is shown 
by her, and her testimony is corroborated, to some extent, 
by certified copies of public records in Germany, that after 
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her marriage with Dogge and when she came to this 
country she brought with her some $4,000 in money ; that 
at Hamburg, before crossing the ocean, she procured her 
money to be exchanged and converted into the money of 
this country. 

On their arrival at New York they remained there a 
short time and, before settling in Wisconsin, they visited 
and remained some time in Baltimore, Philadelphia, other 
portions of Pennsylvania, and in Chicago; that during 
this time she had carried her money with her and kept it 
from the possession of her husband ; that they first settled 
in Milwaukee, Wis., and after remaining there some time, 
removed to Fond du Lac. During this time she was ad- 
vised to invest her money in United States bonds, when 
she purchased two $1,000 six per cent bonds and four 
$500 five per cent bonds; that after some time she was in- 
formed that the six per cent bonds had ceased to draw 
interest, owing to their having been called for payment ; 
that she then disposed of all the bonds and placed the 
money and its accrued interest in the hands of a Mr. 
Allinger, to be loaned. It seems from her testimony, and 
that which is introduced for the purpose of corroborating 
her in that particular, that she did not place all the money 
with Mr. Allinger at once, but that she went to his office and 
there, upon his recommendation, loaned the sum of $1,500 
upon an assignment of a real estate mortgage, $100 in some 
other method, and left with Mr. Allinger the sum of $400, 
which he soon thereafter loaned to other parties ; that after- 
wards he negotiated loans for her to the extent of the other 
$2,000 which was furnished by her; that after remain- 
ing in Wisconsin for some time, a part of which was in 
Mayville and a part in Marshville, her husband, Otto H. 
Dogge, came to Plattsmouth with a view of locating there, 
and wrote to her to dispose of their property and follow 
him. She then notified Mr. Allinger to collect the money 
which had been loaned by him, together with its interest ; 
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and in about two months from that time he collected the 
money due her, with which, and the money she had received 
for property which she had sold, she came to Nebraska, bring- 
ing with her about $7,000. Their residence in Wisconsin 
extended over a number of years, perhaps from the yeat 
1872, the time of their arrival in Wisconsin, until the 
year 1887, the time of their removal to this state. Dur- 
ing this tinie she had been a portion of the time in Europe 
and the business of loaning her money had remained in 
the hands of Mr. Allinger; that after she came into this 
state she had allowed her husband to make use of her 
money, but that a short time prior to a contemplated re- 
turn to Germany she had insisted upon her money being 
returned to her, but that it was not done; that about the 
month of June, 1884, she returned to Germany, where she 
remained until in January, 1885, when she was joined by 
her husband ; that she then informed him that she must 
have her money returned to her; but that he insisted that 
he had not the money to pay, but would transfer to her - 
certain notes which she could collect upon her return to 
this country ; that these notes were received, and after her 
return she collected them, giving the names of all the per- 
sons who had signed the notes and from which the claims 
were made. ‘The names and amount of the collections are 
given in her testimony. The amounts range from $23 to 
$1,000, the total amount being nearly $6,000. This money, 
so collected, was used in the purchase of the property in 
question, the purchase price being $8,500, of which 
$5,000 was paid in cash. Throughout her testimony, 
which was quite lengthy, she adhered to these statements, 
and denied all knowledge of, or complicity with, the 
fraudulent action of C. G. Herold. For the purpose of 
disproving her statement it is shown that upon many oc- 
casions she denied having any money, and insisted that 
she was in need. The evidence of various bankers in 
Fond du Lac, and elsewhere, perhaps, was taken for !' 
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purpose of showing that she negotiated the sale of no 
government bonds through them. The evidence of the 
recording officer of the county in which she resided was 
taken showing that the records of the county failed to 
show any transfer of mortgages to her. But he also testi- 
tied that in many instances the assignments of mortgages 
were not presented for record until their payment, when 
the assignment and satisfaction were presented together. 
We also observe that in his testimony he refers to mort- 
gages as being upon record executed by and to the same 
persons named by her, but that they did not show to have 
been transferred. The evidence of Mrs. Dogge and others 
having knowledge of the facts shows that the money 
loaned by her, upon the assignments named, was paid by 
the borrower, and the assignments returned, so that her 
testimony might be true and yet the facts of the assign- 
ment not appear upon the records. Mr. Allinger, his wife, 
and daughter, with whom Mrs, Dogge appears to have 
been well acqnainted, all testified that at the time of Mrs. 
Dogge’s departure from Wisconsin to cume to this state 
she went to Mr. Allingev’s house, closed up her business 
with him and received her money, and that prior to her 
departure they assisted her in counting the money which 
she had in her possession, which amounted to $7,000, and 
which she testified she brought directly to this state. 
These facts, when taken in connection with what seems to 
me to be an absolute want of any proof connecting her 
with the alleged fraudulent transactions of the Herolds 
and Dr. Dogge, and the failure to trace any of Herold’s 
money or property into her hands, impress me with the 
belief that the decree should be reversed. 


OASES 


ARGUED AND DETERMINED 
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SUPREME COURT OF NEBRASKA, 
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Hon. M. B. REESE, Cuizr Justice. 
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“ SAMUEL MAXWELL, } Juvars. 


N. D. BuackwELL ET AL. v. GeorGEeE D. Wricat. 


[FILED SEPTEMBER 17, 1889.] 


1. Usury: Evipencs. Plaintiffs, who were in possession of a 
promissory note, and chattel mortgage given to secure it, insti- 
tuted an action in replevin against the mortgagor for the pos- 

’ session of the mortgaged property. The defense presented 
was that the note was tainted with the vice of usury, of which 
the plaintiff had knowledge at the time of the alleged purchase; 
that the purchase was colorable only and not bona fide, and that 
sufficient payments had been made on the original indebtedness 
to cancel it. Defendant called a member of plaintiff firm to 
the witness stand and over the objection of the plaintiff inter- 
rogated him as to his knowledge of the business methods of the 
payee of the note, and showed by him that he was somewhat 
familiar with the transactions of the payee’s bank—a member 
of which was the brother of the witness—and that usurious in- 
terest was usually charged by such payee. It was held, that 
although not coriclusive against plaintiff, yet the evidence was 
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competent as a circumstance to be considered by the jury in 
connection with other proven or admitted facts as tending to 
establish notice of defense. 


2. Impeaching Party’s Own Witness. While a party who 
calls a witness as his own may not discredit his testimony by 
impeaching him, yet this rule does not prevent such party from 
proving the trath by other witnesses even though the witness 
first called may be contradicted thereby. 


3. Usury: ONus PRoBANDI: VEeRDICY. Usury beingshown in the 
original transaction, and the barden of proof being upon 
plaintiffs to show the good faith of the transfer of the promis- 
sory note to them before maturity, the verdict in favor of de- 
fendant is sustained, as not being against the evidence. 


Error to the district court for Hamilton county. 
Tried below before Norvat, J. 


LL. G. Hurd, and Robert Ryan, for plaintiff in error: 


The testimony offered by defendant contradicting their 
own witness Updike was inapplicable except for impeach- 
ment, and inadmissible. (Hooper v. Browning, 19 Neb., 
427-8 ; Strader v. White, 2 Id., 359, 360; 1 Green Ev. 
(10th Ed.), sec. 442.) Defendant seeks to enforce the penalty 
in the case of notes made more than a year before cause 
of action accrued, and is barred by sec. 13 of the Code. 
No money damages should be awarded, as the judgment 
was for the value of the property. (Romburg v. Hughes, 
18 Neb., 579; 26 N. W. Rep., 351.) The judgment was 
not for a fixed sum, and therefore improper. 


Agee & Stevenson, and Hainer & Kellogg, for defendant 
in error: ; 


The burden of proof was on plaintiffs to show that they 
were bona fide holders, which they failed to do. The tes~ 
timony contradicting Updike was offered not to impeach 
but to establish material facts. The objection made to it 
at the time was a different one and was too general. (Wit 
helm v. Russell, 8 Neb., 120; Gregory v. Langdon, 11 Id., 
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166; Ry. Co. v. Walker, 15 N. E. Rep., 234; 113 Ind., 
196; Steele v. Ry. Co., 74 Cal., 323.) But it was admis- 
sible even if impeaching. (Wallack v. Wylie, 28 Kas., 138 ; 
Johnson v. Leggett, Id., 590.) Defendant seeks not to en- 
force a forfeiture or a penalty, but to exercise his right of 
defense. The judgment is alternative in form and comes 
within provisions of sec. 596 of Code. 


ReeEsE, Cu. J. 


This was an action in replevin instituted in the district 
court of Hamilton county by the assignee of the mortgagee 
for the possession of certain personal property mortgaged 
by defendant in error to Updike & Titus for the purpose 
of securing the payment of a promissory note made by 
defendant to them, which note, it is claimed by plaintiff, 
was endorsed to them by the payee before maturity, in the 
due course of trade and for value. The defense presented 
was that the note was tainted with the viceof usury; that 
it was a renewal of a number of preceding notes, upon — 
which interest had been paid, more than sufficient to cancel 
the original indebtedness; with a denial of plaintiffs’ claim 
that they were good-faith purchasers before maturity. 

A jury trial was had which resulted ina verdict in favor 
of defendant, finding the value of the property in dispute 
to be $408, and assessing his damages at $5. A motion 
for a new trial was filed, based upon the following grounds : 

“(1.) The verdict is not sustained by sufficient evidence. 

“(2,.) Errors of law occurring at the trial and duly ex- 
cepted to. 

“(3.) The verdict is contrary to law.” 

Before a ruling upon the motion for a new trial was 
made, the defendant remitted $4.99 from the verdict for 
damages, when the motion was overruled and judgment 
was rendered for a return of the property and one cent 
damages, or if a return could not be had, for $408, the 
value of the property. 
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From this judgment the cause is brought to this court 
by plaintiff by proceedings in error. 

Upon the trial plaintiff placed George W. Updike, a 
member of the firm of M. D. Blackwell & Co., plaintiffs, 
who are bankers in Harvard, upon the witness stand 
for the purpose of identifying the note and mortgage, and 
proving ownership thereof, and demand of defendant for 
the possession of the property in dispute; and after the 
introduction of the note and mortgage, plaintiff rested his 
case. Defendant thereupon recalled the same witness for the 
purpose of proving the circumstances under which the note 
was purchased, by which, doubtless, he desired to throw 
suspicion upon the transaction, and show thereby that the 
transfer was colorable only, and with intent to deprive 
defendant of any defense he might have to the note in the 
hands of the payees, Updike & Titus, which was also a 
banking firm doing business in Harvard, and which con- 
sisted of Edmund Updike and I. J. Titus. The testimony 
of this witness, while given with apparent candor, was not 
such as would fully establish the fact sought to be shown 
by defendant. In this connection defendant was permit- 
ted to interrogate him as to his knowledge of the methods 
of Updike & Titus in their business transactions and the 
rate of interest charged by them; Updike, of the firm of 
Updike & Titus, being a brother of the witness. It was 
shown that the rate of interest usually charged was more 
than the legal rate, of which the witness had knowl- 
edge. This was doubtless for the purpose of impeaching 
the bona fides of the purchase. While the fact alone that 
the purchaser of the note knew that the vendor and payee 
was loaning money at an usurious rate, might not of itself 
be sufficient to charge the purchaser with notice of the de- 
fense of usury, yet it would be competent asa circumstance 
to be considered in connection with other proven or admitted 
facts as tending in that direction; and the court did not 
err in overruling plaintiff’s objection to the question asked. 
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The note and mortgage were offered and received in 
evidence, and are referred to in the bill of exceptions as 
exhibits “A” and ‘“‘B,” but are not attached thereto, nor is 
a copy of either to be found therein. We are mnable, 
therefore, to say just when the note matured. George W. 
Updike, when called by plaintiff, testified that the purchase 
was made between the 20th and 30th of July, 1886. He 
also testified to the same thing in substance when called as 
a witness by defendant. We may assume, perhaps, that 
upon its face the note matured the first day of the follow- 
ing September, but of this there is no proof in the record. 
After George W. Updike had thus testified, defendant 
called other witnesses for the purpose of proving that on 
the 30th day of July he had offered to sell the note at a 
heavy discount, and that he had not seen defendant, nor 
learned of his proposed defense, until about the 6th of 
August. The objection to this evidence is that it was 
offered for the purpose of impeaching the defendant’s own 
witness, George W. Updike, and therefore it was incompe- 
tent. While we fully recognize the principle of law con- 
tended for by plaintiff in error, that a person may not 
impeach the character of his own witness, and that having 
called him was equivalent to a recommendation that he 
was entitled to belief, which could not be contradicted, yet 
we do not apprehend that the testimony offered by defend- 
ant would fall under this rule. The rule will not prevent 
a person from proving the fact to be different from that 
which is stated by his own witness. ‘The witness may be 
mistaken, may be misinformed, or he may have misled the 
party calling him. In either event, the party so calling 
him would not be prevented from showing the exact facts 
as they occurred, and this is not considered an impeach- 
ment of his witness. ; 

It is contended that these facts, if true, have no signifi- 
cance whatever, and were improperly admitted in evidence. 
While it is no doubt true that there is nothing very con- 

18 
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vincing in the evidence introduced, yet it was competent as 
a circumstance tending to show the want of good faith in 
the purchase of the note. If, immediately after the alleged 
purchase, and before plaintiff in error had an opportunity 
to see defendant, or had any knowledge as to what his 
purpose was, they went upon the market and sought to 
sell the note at a heavy discount, it would be competent to 
show that fact as tending to throw some light upon their 
alleged bona fides. While it is true that the evidence was 
not of as high a quality perhaps as might be desired, yet it 
would have some tendency to throw light upoa the con- 
duct of the parties, and for that purpose would be compe- 
tent for the consideration of the jury, and to be given such 
weight, and only such, as they might deem it entitled to. 

It was contended and urged by defendant in error on 
the trial that the note referred to was a final renewal of a 
long series of notes, which had been executed to the bank 
of Updike & Titus, and while upon the witness stand 
he exhibited what he claimed to be the notes which had 
formerly been executed to that bank, and of which the 
note in question was a renewal. These ran from exhibit 
“C” to exhibit “Z,” and showed a large increase over the 
original note, notwithstanding endorsements aggregating a 
large amount upon the notes referred to. They were pre- 
sented by him and identified and introduced in evidence. 
Not having the note involved in this suit, nor a copy of it, 
before us, and having no proof as to the amount for which 
it calls, we, of course, cannot enter upou an examination of 
this question. The various notes were payable to Updike 
& Titus, and it was for the jury to say, after hearing all 
the evidence, whether or not the note in question was a 
renewal of the indebtedness represented by them in the 
order of their dates, 

It is insisted that as section 13 of the Civil Code per- 
mits an action to be instituted upon a statute for a 
penalty or forfeiture only within one year from the time 
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the cause of action accrued, the court erred in permitting 
defendant to show the alleged payments upon a claim to 
Updike & Titus, more than one year prior to the com- 
mencement of the action. This was not an attempt on 
the part of defendant to enforce a statute penalty, nor a 
forfeiture, but was for the purpose of showing that the 
indebtedness, which was the basis of plaintiffs’ action, had 
been paid, and that therefore they were not entitled to, the 
possession of the property described in the mortgage. Had 
the action been instituted by Updike & Titus, there can be 
no doubt but that it would have been entirely competent 
for the defendant to introduce, first, the proof of the usury, 
and, second, the evidence that he had entirely paid the 
debt, and that there was nothing due. Now if the trans- 
fer to Blackwell & Co. were not in good faith and for 
value, or if they purchased with notice of the rights of 
defendant, then the evidence would be competent for the 
same purpose as against plaintiffs in error. In this the 
court did not err. 

Some objection is made to the ruling of the court upon 
the question of damages, but as the jury returned a ver- 
dict for $5, and as $4.99 of that sum was remitted, it is 
not deemed necessary to examine this question. 

The next contention is that the verdict of the jury is not 
sustained by sufficient evidence; that there was not suf- 
ficient proof to establish the fact that the plaintiffs were 
not purcliasers of the note and mortgage referred to, in 
good faith and for value, and that the verdict should have 
been in their favor. It is conceded that the usury having 
been shown, which is perhaps not denicd, the burden of 
proving the good faith of the transaction -is upon the party 
relying upon the fact of the purchase, without notice of 
the usury. (Darst v. Backus, 18 Neb., 231.) While it is 
true that the evidence submitted to the jury may leave the 
question of the bona fides of plaintiffs in doubt, yet we 
apprehend that that there is no doubt but that the note and 
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the whole transaction were tainted with usury of rather a 
rapacious character. The proof shows that perhaps a short 
time before the maturity of the note the firm of Updike 
& Titus claim to have transferred the note to Blackwell & 
Co.. Edmund Updike, of the firm of Updike & Titus, 
was a brother of Geo. W. Updike, of the firm of Blackwell 
& Co. 

It is said by some of the witnesses on the part of 
plaintiff that the note was purchased as an investment, 
while it is said by others that Updike & Titus were in- 
debted to Blackwell & Co. in a large amount, and that 
they desired the payment of the money, which could not 
be made without embarrassment to Updike & Titus, and 
upon their request Blackwell & Co. accepted a part of the 
demand in promissory notes; so that it may be doubted 
whether or not the purchase of the note was a voluntary 
investment by Blackwell & Co., or whether they were not 
taken as the best means of collecting a pre-existing debt. 
Blackwell & Co. were familiar with the methods of Up- 
dike & Titus in the transaction of their business, and as 
to the rate of interest charged. 

The testimony introduced by plaintiff in error is not 
entirely consistent with good faith on their part, and we 
cannot see that the verdict is so clearly against 1 the weight 
of evidence as to require that it be set aside, the burden 
being upon plaintiffs. 

Finding no error in the proceedings, the judgment of the 
district court must be affirmed, which is done. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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’ C, Aucusta Earie v. R. T. Earve. 
[Fu.ep SEPTEMBER 17, 1889.] 


1. Implied Jurisdiction. Courts of general equity and common 
law jurisdiction are not necessarily limited in the exercise of 
such jurisdiction to the provisions of the statutes. 


2. Husband and Wife: SEPARATE Suir FoR ALIMONY. Tho 
law of the land having made it the legal duty of a husband to 
support his wife and children, courts of equity within thisstate 
have the power, in a suit by the wife for alimony and support, 
to enforce the discharge of such duty, without reference to 
whether the action is fora divorce or not, 


3. Construction of Statute. Whether or not section 40 of chap- 
ter 25 of the Compiled Statutes coufers such authority by im- 
plication gure. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Estabrook & Irvine, and A. Steere, Jr., for plaintiff in 


error: 


The wife has a legal right to support from the husband, 
(Schouler, Husband and Wife, sec. 66.) Failure to sup- 
port is a wrong for which there should be a remedy. 
Courts of equity have taken jurisdiction to decree alimony 
independent of a suit for divorce. (Buller v. Buller, 4 Litt. 
(Ky.), 202; Galland v. Galland, 38 Cal., 265; Graves v. 
Graves, 36 Ia., 310; Garland v. Garland, 50 Miss., 694. 
See also Glover v. Glover, 16 Ala., 410; L?hame v. Rhame, 
1 McCord Ch. (S. C.), 197; Pureell v. Purcell, 4 Hen. & 
Mun. (Va.), 507; Almond v. Almond, 4 Randolph (Va.), 
662; Logan v. Logan, 2 B. Mon. (Ky.), 124.) 


Savage, Morris & Davis, for defendant in error: 


The wife has no equitable right which enables her to in- 
voke an equitable remedy independent of statute. The cases 
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sited by plaintiff in error may be explained and modified. 
Butlr v. Butler, 4 Litt. (Ky.), 202, contains a misstatement 
of the law; Glover v. Glover, 16 Ala., 440, is a dictum ; Towa, 
Mississippi, and South Carolina are Jacking in statutory 
remedies; hence the willingness of their courts of equity to 
assume jurisdiction. Such jurisdiction is denied by the 
following authorities: Ball v. Montgomery, 2 Vesey, Jr., 
195; Fishli v. Fishli, 1 Blackf. (Ind.), 360; Chapman v. 
Chapman, 13 Ind., 396; Joon v. Baum, 58 Ind., 194; 
Parsons v. Parsons, 9 N.H., 309; Doyle v. Doyle, 26 Mo., 
549; Ramsden v. Ramsden, 91 N.Y.,281; Adamsv. Adams, 
100 Mass., 365; Anshultz v. Anshultz, 16 N. J. Eq., 162; 
Peltier v. Peltier, Harring. Ch. (Mich.), 29; Perkins v. 
Perkins, 16 Mich., 162; Heyob v. Husband, 18 La. An., 
41; Moore v. Moore, Id., 613. 


Reese, Cu. J. 


This action was instituted in the district court of Doug- 
las county, by the wife against the husband for mainten- 
anee and support, but without a prayer for divorce. It 
wag alleged in the petition, substantially, that plaintiff and 
defendant were married on the 15th day of May, 1871; 
that the issue of the said marriage was one child, born in 
July, 1879; that on or about the 1st day of January, of that 
year, defendant sent plaintiff away from him and has ever 
since refused to permit her to return, contributing to her 
support and maintenance separate and apart from himself; 
that in the month of August, 1885, defendant ceased and 
refused to further provide for the support of plaintiff and 
their said child, and at no time since that date has he con- 
tributed or offered to contribute in any way to their support 
or maintenance; that plaintiff was entirely without means 
to support herself and child during the pendency of the 
suit; that she was also without means to carry it ou; 
that her daughter, the child aforesaid, now seven years of 
age, was wholly dependent npon her (the plaintiff) for 
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support, maintenance, care, and education; that defend- 
ant was an officer in the United States army, commissioned 
as first lieutenant, and receiving a salary of $120 per 
month. 

The prayer of the petition was that defendant be re- 
quired to pay plaintiff a reasonable sum for her mainte- 
nance and support during the pendency of the suit, and such 
further sum as would enable her to carry on the action; and 
that on a final hearing she be decreed reasonable alimony 
out of the property and income of defendant, together with 
the costs, etc.; with prayer for general relief. 

To the petition defendant interposed a demurrer, upon 
two grounds: 

First, That the court had no jurisdiction of the subject 
ofthe action; and, Second, That the petition did not state 
facts sufficient to constitute a cause of action. 

This demurrer was sustained by the district court, to 
which plaintiff excepted, and upon her refusing to amend 
or further plead, the cause was dismissed. 

The case is presented to this court by proceedings in 
error, the error assigned being that the court erred in sus- 
taining the demurrer. 

The question presented is, whether or not an action for 
maintenance and support can be maintained in this state, 
when not coupled with a petition for a divorce, either from 
the bonds of matrimony or from bed and board. 

Upon this question the statutes of this state are substan- 
tially silent. The nearest approach to authorizing an action 
of this kind is found at section 40 of chapter 25, Com- 
piled Statutes, entitled Divorce and Alimony. The chap- 
ter provides for divorce of two kinds, to-wit, of divorce 
from the bonds of matrimony, and from bed and board. 

Sec. 40, in treating of an action for a divorce from bed 
and board, provides that “in case of an application for « 
divorce from bed and board, although a decree for such 
divorce be not made, the court may make such order or 
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decree for the support and maintenance of the wife and 
children, or any of them, by the husband, or out of his 
property, as the nature of the case may render suitable and 
proper.” While it appears that an order of the kind sought 
in this case cannot perhaps be made except in an action 
for a divorce from bed and board, yet it is specially pro- 
vided that the authority of the court to make an order for 
the maintenance of the wife or children, or either of them, 
by the husband shall not depend upon a decree of divorce 
from bed and board having been rendered, but that such 
order may be made without reference thereto. By this 
section the court is given the authority and jurisdiction to 
render a decree of the kind sought by the plaintiff, but it is 
contended that such order can only be made in an action 
for a divorce of the kind named. 

Assuming that this section does not give the court the 
authority to make the order claimed by plaintiff, buat of 
which there may be some doubt, it then becomes necessary 
to enquire whether a court of equity would have the juris- 
diction independent of any statutory provision upon the 
subject. 

We apprehend that courts of common law and equity 
jurisdiction are not necessarily limited to the provisions of 
the statutes in matters of jurisdiction, and might perhaps 
render such decrees in equity causes as the nature of the 
case would require, assuming that the plaintiff showed that 
she was entitled to equitable relief. 

This question has been before the courts of some of the 
states, and it seems that a majority have decided that 
courts of equity would not have jurisdiction to enter a 
decree of the kind prayed for, while others have held that 
such jurisdiction did exist. 

It is a well established rule of law that it is the duty of 
the husband to provide his family with support and means 
of living —the style of support, requisite lodging, food, 
clothing, ete., to be such as fit his means, position, and sta- 
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tion in life—and for this purpose the wife has generally the 
right to use his credit for the purchase of necessaries. At 
common law, where the husband heedlessly and wantonly 
and from improper motives refused a wife the neccessary 
comforts of life and refused to provide for her, a criminal 
prosecution with recognizance was sometimes resorted to, 
for the purpose of compelling a competent husband to sup- 
port hisfamily. (Schouler on Husband and Wife, sec. 66.) 
It is the common expression of al] writers, found in the 
text books, that there is no wrong without some remedy. 
Now if the allegations of the petition are true, which the 
- demurrer adits, there is evidently a wrong. The ques-- 
tion is, whether or not the plaintiff shall be compelled to 
resort to a proceeding for a divorce, which she does not de- 
sire to do, and which probably she is unwilling to do, from 
conscientious convictions, or, in failing to do so, shall 
be deprived of that support which her husband is bound 
togiveher. The authority or jurisdiction to grant divorces 
was exercised in England by the ecclesiastical courts, which 
have never éxisted in this country, and therefore no court 
has such jurisdiction here except by statute. But the au- 
thority to grant alimony grows out of the equity powers 
of the court. 

While the statute books of this and other states amply 
provide for the granting of divorces in meritorious cases, 
yet we do not apprehend that it is the purpose of the law 
to compel a wife, when the aggrieved party, to resort to 
this proceeding, and thus liberate her husband from all 
obligations to her, in order that the rights which the law 
gives her, by reason of her marital relations with her hus- 
band, may be enforced. Such a conclusion would not 
generally strike the conscience of a court of equity as 
being entirely equitable. 

In Butler v. Butler, 4 Litt. (Ky.), 202, the court says: 
“Tt is clear that strong moral obligations must lie on any hus- 
. band, who has abandoned his wife, to support her. The 
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marriage contract, and every principle, binds him to this. 
If he fails to do it, it is a. wrong acknowledged by com- 
mon law, though the law knows no remedy, because the 
wife cannot sue the husband; but in equity the wife can 
sue the husband, and it is the province of the court of 
equity to afford the remedy where conscience and law ac- 
knowledge a right, but know no remedy. Why then 
should the chancellor shrink at this case and refuse a 
remedy.” 

In Galland v. Galland, 38 Cal., 265, this rule was fol- 
lowed, but by a divided court. From the syllabus in that 
case we quote the following : 

“Provisions for alimony made in the statutes concerning 
divorces are not intended to be a prohibition to the grant- 
ing of alimony in other cases. The power to decree ali- 
mony falls within the general powers of a court of equity, 
and exists independent of a statutory authority, and in the 
exercise of this original and inherent power a court of equity 
will in a proper case decree alimony to the wife in an ac- 
tion which has no reference to a divorce or separation.” 

In Garland v. Garland, 50 Miss., 694, in which there is 
a pretty general review of the cases, the court says: 

“Courts of equity in America should always interpose 
to redress wrongs when the complainant is without fair 
and adequate and complete remedy at law. Here there is 
no such process as supplicavit nor a distinct proceeding for 
the restitution of the conjugal relation. If a wife is 
abandoned by her husband, without means of support, a 
bill in equity will lie to compel the husband to support 
the wife without asking for a decree of divorce.” (See 
also Almond v. Almond, 4 Rand. (Wa.), 662; Purcell v. 
Purcell, 4 Hen. & Munf., 506; Jelineau v. Jelineau, 2 Des. 
(S. C.), 45; Prince v. Prince, 1 Rich. Eq. Rep., 282 ; 
Graves v. Graves, 36 Iowa, 310; 2 Bishop on Marriage 
and Divoree, sec. 354, et seg.; Glover v. Glover, 16 Ala., 
440; Wray v. Wray, 33 Id., 187.) 
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The cases cited in defendant’s brief show that the states 
of Indiana, New Hampshire, Missouri, New York, Massa- 
chusetts, New Jersey, Michigan, and Louisiana have held 
to the opposite doctrine. - 

There being this conflict in the decisions of the courts, 
it becenes the duty of this court to decide the case upon 
what may be deemed the soundest principles and those most 
in consonance with the spirit of the present civilization and 
of our law. As we have already said in substance, there 
is not much to commend an alleged principle of equity 
which would hold that the wife, with her family of one or 
more children to support, must be driven to going into 
court for a divorce when such a proceeding is abhorrent to 
her, or, in case of her refusal so to do, being compelled to 
submit to a deprivation of the rights which equity and hu- 
manity clearly give her; that, in order to obtain that to 
which she is clearly entitled, she must institute her action 
for a divorce, make her grievances public, which she would 
otherwise prefer to keep to herself; and finally liberate a 
husband from an obligation of which he is already tired, 
but from which he is not entitled to be relieved. It seems 
to us that a declaration of such a doctrine as the law of the 
land would place it within the power of every man, who, 
unrestrained by conscience, seeks to be freed from his 
obligations to his wife and family, by withholding the nec- 
essary comforts and support due them, to compel her to 
do that for him which the law would not do upon his own 
application. This, it seems to us, must have been the 
view of the legislature in the enactment of the law of 
divorce and alimony, which we have hereinbefore copied. 
But however that may be, we are of the opinion that 
courts of equity should have and do have the jurisdiction 
to grant relief in cases of this kind withont reference 
to the statutes of the state, but by and through the juris- 
diction growing out of the general equity powers of the 
court. 
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The judgment of the district court is reversed, the de- 
murrer overruled, and the cause remanded for further 
proceedings. 


JUDGMENT ACCORDINGLY, 


THE other Judges concur. 


NEBRASKA TELEPHONE COMPANY, APPELLANT, V. 
York Gas and Execrric Ligor CoMPANY, AP- 
PELLEE. 


(FILED SEPTEMBER 17, 1889. ] 


1 Telephones: ELEctric LigHtT WIRES: PRIORITY OF CON- 
STRUCTION. In an action instituted by a telephone company, 
to enjoin an electric light company from erecting its poles and 
wires in the same street upon which the telephone wires were 
placed, it was shown by sufficient evidence that the ordinance 
giving the authority to the electric light company to erect its 
poles and wires upon the street was passed, and said company 
had constructed its plant and erected a part of its poles and 
wires, had decided upon the streets and public ground which it 
would occupy, and notified the telephone company of the fact, 
before it bad constructed its lines thereon, and which the offi- 
cers and agents of the telephone company stated would be satis- 

- factory to them, and had also commenced the erection of its 
line on the streets designated, when the telephone company 
erected its poles and wires on the designated line, which was 
immediately followed by the erection of the electric light poles 
and wires. It was held, that the finding of the district court 
that the electric light company first occupied the street, was sus- 
tained by the evidence. 5 


2. 


: INJUNCTION REFUSED. Insuch case, wheré there 
was sufficient evidence to sustain the finding of the above fact, 
the trial court would be justified in refusing an injunction 
against the electric light company, restraining it from occupy- 
ing the streets in question. . 


bo 
wo 
wrt 
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: NEARNESS WITHOUT INTERFERENCE, It havin ¢ 
been shown upon the trial, and practically admitted by the 
attorneys and witnesses for the electric light company, that the 
erection of the telephone wire near the electric light wire wonld 
not injure the usefulness of the electric light wire, and no ahi m- 
ative relief having been demanded by the answer, or sought at 
the trial, a decree of the district court restraining the tele- 
phone company from placing its line of wires near the wires or 
the electric light company was, to that extent, reversed. 


APPEAL from the district court for York county. Heard 
below before NorvaAt, J. 


Sedgwick & Power, for appellant: 


Defendant should not have been granted affirmative re- 
lief. (Code, secs. 429, 262, taken from Ohio Code; Klonne 
v. Bradstreet, 7 O. S., 326; Boone, Code Pleading, secs. 
101, 102.) Some of the findings below are clearly wrong 
aud should be set aside. (Mfg. Co. v. Feary, 22 Neb., 68; 
33 N. W. Rep., 485 ; Seymour v. Street, 5 Neb., 85.) De- 
fendant cannot rely on estoppel, having failed to plead it, 
and there being no evidence to support it if pleaded. (R.Co. 
v. Harris, 8 Neb., 142; Bigelow, Estoppel [3d Ed.], 484, 
‘486.) The grant is rather that of an easement or license 
than of a franchise (People v. Gas Co., 838 Mich., 154); 
and is within the powers of the city. (Comp. Stats., 1887, 
ch. 14, see. 69, subds. 12, 28; Laws 1887, p. 634; 
Quincy v. Bull, 106 Ill., 349.) 


France & Harlan, for appellee : 


The matters litigated are all of an equitable nature and 
it was proper to grant affirmative relief. (1 Story Eq. Jur., 
sec. 71, N.1, and cases cited; Wallace v. Wallace, 63 Mich., 
826; 29 N. W. Rep., 841; Whipple v. Farrar, 3 Mich., 
436 ; Miller v. Stepper, 32 Mich., 194; Bradley v. Bosley, 
1 Barb. Ch., 151.) Plaintiff is estopped by its own acts. 
(Nosser v. Seeley, 10 Neb., 460; 6 N. W. Rep., 755.) A 
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franchise is a special privilege. (Bank v. Earle, 13 Peters, 
519 ; Curtis v. Leavitt, 15 N. Y., 9-170); and must bea 
grant from a sovereign authority. (Bridge Co. v. Shepherd, 
21 How., 112-123; Thompson v. Moran, 44 Mich., 602.) 
A municipal corporation cannot grant what has not been 
granted toit. (Minturn v. Larue, 23 How., 485, 437; Gas 
Light Co. v. City Gas Co., 25 Conn., 19.) Public grants 
are to be construed strictly. (Thompson v. R. Co., 3 Sandf. 
Ch., 625; 1 High on Inj., secs. 902, 909; Boone, Corpo- 
rations, sec. 293, and cases cited.) The right to use the 
streets as in this case granted is a franchise and can only 
emanate from the state. (4 Wait’s Act. & Def., pp. 614- 
16, sec. 12, cases cited; Boston v. Richardson, 13 Allen, 
160; State v. Gas Co., 18 O.S., 262, 274, 292; Milhan 
v. Sharp, 15 Barb., 210; Com. v. Boston, 97 Mass., 555.) 
There is no statute from which the power to grant such fran- 
chises, by a city of the second class, may be derived. De- 
fendant is justly entitled to freedom from interference. 
(Walker v, Armstrong, 2 Kas., 198-220.) An injunction 
should be refused where defendant has been allowed to 
proceed at length and incur large expense. (1 High on 
Inj., sec. 915; S.C RB. Co. v.C, ete, R. Co. 13 Rich. 
Eq. (S. C.), 339 ; Fremont Ferry v. Dodge County, 6 Neb., 
18-26.) Injunction does not lie unless actual injury to a 
franchise exists. There is a legitimate object for the erec- 
tion of defendant’s poles and wires, and equity will not 
restrain the accomplishment of such object merely because 
‘it may be perverted. (Del., etc., R. Co. v. Camden, etc., R. 
Co., 2 McCart. (N. J.), 1; 1 C. E. Green (N. J.), 321; 3 
Id., 546; Penn. R. Co. v. Nat. R. Co., 8 Id., 441; Central 
R. Co. v. Penn. R. Co., 31 N. J. Eq., 475.) 


- Reese, Cu. J. 


- This action was instituted in the district court of York 
county and was for an injunction to restrain defendant 


ae 
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from interfering with the telephone system of the plaintiff 
in the city of York. A trial was had to the district court, 
which resulted in findings and a decree in favor of plaintiff 
in part, and of defendant in part, which is hereinafter set 
out at length. 

It was alleged in the amended petition of plaintiff that 
plaintiff was incorporated under the laws of this state, and 
was doing a general telephone business in the various cities 
thereof, and that by an ordinance of the city of York, 
which is set out in full in the petition, the plaintiff was 
authorized to construct and operate its telephone system 
in the said city, and had before the institution of this ac- 

tion commenced the construction and operation of such sys- 
tem therein, connecting its system in the city of York with 
its general telephone system throughout the state; that the 
defendant had been authorized by an ordinance to construct 
an electric light and tower system in the city of York, and 
that it had commenced constructing the same; that in 
carrying on said business defendant used lines of wire for 
the purpose of conducting electricity, and that it was using 
and contemplated using wires for conducting electricity 
for the purpose of furnishing incandescent light to its 
patrons and the public, and wires for the conducting of 
electricity for furnishing arc lights for the use of its patrons 
and the public, and also for the purpose of furnishing power 
to its patrons and the public, to be used and applied in 
propelling machinery and for other purposes; that in con- 
ducting electricity for the purpose of supplying incandes- 
cent light a large quantity and force of electricity was and 
would benecessarily used, much larger in quantity and power 
than the current of electricity necessarily conducted over the 
lines of wires of plaintiff in the transaction of its telephone 
business, and in the conduction of electricity for the pur- 
pose of supplying are light a still larger quantity and 
power of electricity was and would be necessarily conducted 
over the said wires of defendant than the quantity and 
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intensity of electricity used in supplying the incandescent 
light; that the wires charged with the amount of elec- 
tricity necessary for supplying the incandescent light, when 
placed parallel with the wires of plaintiff, by reason of the 
incandescent light wires carrying a larger quantity and 
force of electricity, would greatly interfere with the use 
and operation of the wires of plaintiff in the transaction 
of its business—so much so that it would be impossible for 
it to carry on its business successfully if the wires carry- 
ing electricity for the purpose of supplying incandescent 
light were used and operated parallel with the wires of 
plaintiff, and at a less distance than three feet from its 
wires, even when the incandescent light wires were most 
cautiously and carefully operated. And even when the 
natural conditions were the most favorable for such oper- 
ation of the incandescent light, and under circumstances 
that from the nature of the business of supplying elec- 
tricity for lighting purposes were liable at any time to 
oceur even with the most careful management, the cur- 
rent of electricity for supplying the incandescent light, if 
from wires parallel with the wires of plaintiff even at a 
greater distance than three feet, would interfere with and 
wholly prevent the operation and use of the line of wires 
of plaintiff; that the wires of defendant placed and op- 
erated for the purpose of supplying electricity for arc 
light would, when charged with electricity for the pur- 
pose for which they were intended and erected, and when 
running parallel with the wires of the plaintiff, if they 
were placed and so used within a less distance than ten feet 
of the wires of plaintiff, interfere with and wholly prevent 
the operation of wires of plaintiff in the transaction of its 
telephone business. And the wires for supplying elec- 
tricity for are light would, when charged with electricity 
for the purpose for which they were intended, and when 
crossing the wires of plaintiff, if they were placed and so 
used at a less distance than ten feet from the wires of 
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plaintiff, interfere with the proper operation of its wires; 
and from the liability of the wires to come in contact with 
the wires of plaintiff there would be great danger of ac- 
cident, not only to the property of plaintiff, but the prop- 
erty of others, unless the are light wires of defendant were 
securely enclosed in good boxing so as to prevent the pos- 
sibility of the wires coming in contact with the wires of 
plaintiff. And if the arc light wiresso crossing the wires of 
plaintiff were placed at a less distance than five feet from 
the wires of the plaintiff, they would greatly interfere with 
the proper operation of its wires. That the wires of de- ~ 
fendant placed and used for the purpose of conducting elec- 
tricity for the purpose of power would have greater force 
and effect and interfere with the operation of plaintiff’s 
wires when running parallel therewith, or when crossing 
the same, than the wires charged with electricity for the 
purpose of supplying the incandescent or arc light, and if 
any of the wires of defendant were placed parallel with the 
wires of plaintiff, and on the same side of the street or alley 
of the poles and wires of plaintiff, and were used for the pur- 
pose of conducting the electricity for incandescent or are 
light, or for power purposes, by reason of the wires of plaint- 
iff becoming loose or misplaced by accident or other cause, 
the wires of plaintiff coming in contact with the wires of 
defendant, the current of electricity being conducted over 
said wires of defendant and being transmitted thereby to the 
wires of plaintiff, and by reason of other circumstances and 
conditions necessarily arising and that would necessarily 
arise in the carrying on of the business, there would be con~ 
tinual danger and liability of damage and destruction of the- 
instruments and appliances and the property of plaintiff, and. 
of the property of other persons adjacent to the wires so 
placed and operated. That at the time of the commence- 
ment of the action and after plaintiff had chosen its site 
for the erection of its poles and wires and had occupied the 
same upon the several streets and avenues of the city with 
19 
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its poles and wires, and had placed its wires and instruments 
and made its preparations to build its said system of tele- 
phone communication, defendant, by its agents and em- 
ployees, placed certain poles and wires for the purpose and 
intention of using the same for the conduction of electricity 
for supplying incandescent lights and are lights, and for 
power purposes, on the said street and upon the same side 
of the street so occupied by plaintiff, and along the side of 
and over and below and against and among the poles and 
wires of plaintiff, and threatened and was about to place 
its poles upon the same side of the street occupied by 
plaintiff, and to place its wires thereon, under and along 
the side of, and over against and among the wires of the 
plaintiff and threatened to, and unless restrained by the 
order of the court would, operate its system of electric light- 
ing by supplying the incandescent and arc lights by an 
electrical current and also employ electricity for power 
purposes over and upon the said poles and wires and upon 
the same side of the streets and avenues, and along and 
among the wires of plaintiff, and that if defendant was 
allowed to place its poles and wires as aforesaid and to 
operate its system of electric lighting and of electricity for 
power purposes, or either or any of them, over its said poles 
and wires so placed, or was allowed to place and operate 
its wires upon the same side of the street parallel with the 
wires of plaintiff, or was allowed to place and operate its 
wires at a less distance than ten feet from the wires of the 
plaintiff and parallel thereto, or was allowed to place and 
operate its wires, or any of them, across the wires of 
plaintiff at a less angle than forty-five degrees with the 
wires of plaintiff, or across the wires of plaintiff at a less 
distance than five feet from the wires of plaintiff, it would 
destroy or render valueless plaintiff’s poles, wires, and sys- 
tem of telephone in the city of York, and render the same 
and the property and franchise of plaintiff of no value 
whatever and would greatly injure the operation of the 
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plaintiff’s system of telephones in other towns and cities 
in connection with the said system of telephones in the city 
of York, and would cause great and irreparable injury, ete. 

An order of injunction was prayed for restraining de- 
fendant, its agents and employees, from proceeding with the 
poles and wires and other property of plaintiff, as well as 
its franchise, and from erecting or maintaining or using its 
wires or conductors of electricity upon the same side of any 
street previously occupied by the poles and wires of plaint- 
iff, and from erecting or maintaining or using its wires or any 
wires or conductors of electricity parallel with the wires of 
plaintiff within a distance of ten feet from its wires erected 
or to be placed upon its poles and from so placing its wires, 
or using the same so as to make it interfere, by induction, 
contact, or otherwise, with the completion or operation of 
plaintiff’s system of telephonic communication. 

The defendant answered setting up its authority from 
the city of York, to erect its electric light and power sys- 
tem in the city, and that it had commenced the erection of 
its system, and admitting that it was incorporated for the 
purpose of furnishing electricity for the purposes named. 
It was alleged that long prior to the time that plaintiff 
commenced the erection of its poles with its system of 
wires thereon in the city, and long prior to the time it 
commenced the erection of any poles with system of wires 
thereon for the purpose of connecting any other towns or 
cities with telephonic communication with York, or for 
any other purpose whatever, or having spent any money 
whatever therefor, that plaintiff had full knowledge of 
the franchise allowed by tlie mayor and councilmen of the 
city of York and of the ordinance mentioned in its petition 
granting to the defendant rights and privileges as an elec- 
tric and power company; that plaintiff had full knowl- 
edge that defendant had erected and constructed an electric 
light station and an electric light plant at a cost of $6,000, 
in the city, and that it occupied with its poles and wires 
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necessarily used in the operation of its light certain streets, 
alleys, avenues, and public grounds of the city and cer- 
tain streets named in the answer, to-wit, Lincoln and 
Grant avenues, and Fifth and Sixth streets; and also that 
defendant had a contract with a large number of citizens, 
residents of the city of York, and with the city itself, to 
furnish and place in their respective places of business and 
had places designated for arc and incandescent lights, and 
to furnish electricity for lighting the residences and places 
of business as well as public grounds in pursuance of said 
contract, and that it was authorized to place many other 
lights in the city under new contracts as well as in the 
carrying out of the contract already made; that long prior 
to the placing of any poles, wires, or other appurten- 
ances for telephonic purposes in said city by plaintiff, 
plaintiff informed defendant and the city council of the 
city of York, and other citizens, that defendant’s electric 
light system, or the franchise granted defendant by said 
ordinance, would not and could not interfere with plaint- 
iff’s telephone system, and that plaintiff intended to put 
up and would put up poles around the public square 
in the city forty-five feet in length, and on Lincoln and 
Grant avenues and on Fifth and Sixth streets and all busi- 
ness parts of said city it intended to and would put up 
poles forty-two feet in length, and place wires thereon not 
less than thirty feet from the ground. The answer also con- 
tained a general denial of all the allegations contained in 
the petition not admitted. 

To this answer plaintiff filed a reply, admitting the 
passage of the ordinance authorizing the defendant to crect 
his electric light and power system, and that the defend- 
ant had constructed and erected an electric light station 
and an electric light plant and had erected certain poles 
and wires and appurtenances for the operation of electric 
lights in the city of York, but denied that the defendant had 
ever lawfully occupied any part of the streets named prior 
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to the commencement of the action except as it had erected 
and placed its poles and wires against and among the poles 
and wires of plaintiff before that time erected and placed 
by it as set forth in the petition. It was further admitted 
that the plaintiff had knowledge of the fact of the ordinance 
referred to prior to the erection and completion of its-tele- 
phone system, but denied that it had any knowledge of any 
occupation on the part of defendant of any of the streets 
named or any part thereof prior to the commencement of 
the suit except as was fully set forth in the petition. 

The plaintiff also denied that it had ever informed de- 
fendant or any other person that defendant’s electric light 
wires would not and could not interfere with plaintiff’s 
telephone system; or that plaintiff intended to put up or 
would put up poles around the public square and along 
the streets named of the length named; or that plaintiff 
intended to or would put up its wires not less than thirty 
feet from the ground. The reply also contained a general 
denial of all the allegations of the answer not admitted, 
The findings and decree of the district court were as 
follows: . 

“1. That the plaintiff and defendant are corporations 
duly incorporated under the laws of the state of Nebraska. 

“2. That on the 19th day of September, 1887, the mayor 
and city council of the city of York, Nebraska, duly 
passed the ordinance set forth in the defendant’s answer, 
which ordinance was duly approved by the mayor of said 
city, and was published as required by law. That said 
ordinance authorized the defendant to construct and main- 
tain an electric light power, or gas plant, or both, in said 
city, and to that end authorized said defendant to use any 
of the streets, avenues, alleys, bridges, sidewalks, or public 
grounds of said city, for the purpose of making necessary 
excavations or erecting poles, posts, or wire therein. Said 
ordinance requires all poles conveying wires shall reach at 
least eighteen feet above ground. 
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“3. That on the 7th day of November, 1887, the mayor 
and said city council of the city of York passed the ordi- 
nance set forth in the plaintiff’s amended petition, which 
ordinance was duly approved by the mayor of said city, 
and was published as required by law. That said ordinance 
granted to the plaintiff the right of way for thie erection and 
maintaining of poles and wires, with all the appurtenances 
thereto, for the purpose of transacting a general telephone 
and telegraph business through, upon, and over the streets, 
alleys, and public grounds of the said city of York. 

“4, That in pursuance of said ordinance set forth in 
defendant’s answer, the defendant, prior to November 7, 
1887, had constructed and erected its electric light station 
and electric light plant at the cost of about $6,000.00, 
and had occupied, with its poles, wires, and appurtenances 
necessarily used in the operation of its electric light, some 
of the streets and alleys of said city, prior to the erection of 
any poles or wires by the plaintiff in said city. That said 
plant so put in by the defendant was for the purpose of 
both are and incandescent systems of lighting by electricity. 
That prior to the commencement of this action the said de- 
fendant had erected its poles and wires along the east side 
ofa portion of Lincoln avenue and Grant avenue, and along 
the south side of a portion of Fifth street and the north 
side of a portion of Sixth street, of said city, for the pur- 
pose of carrying on its said business of electric lighting. 
That at the time the said defendant erected its poles upon 
the aforesaid streets and avenues, the officers and employ ces 
of the plaintiff had full knowledge thereof, and made no 
objection thereto. That prior to the erection of the poles 
by the defendant, the superintendent of construction of 
the plaintiff company stated to the manager of the de- 
fendant company that the same would not interfere with 
plaintiff’s telephone system, and that the officers of the 
plaintiff company stated to the officers of the defendant 
company, before the defendant had erected any poles, that 
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the plaintif company would erect forty-five-foot poles in 
the business part of said city of Yorlx where it should 
erect its poles. 

“‘ The court finds that each side of the public square or! 
" court house square of said city is a portion of the business 
part of said city ; that the plaintiff has erected on the south 
side and west side of said square forty-five-foot poles, and 
on the east and north sides, poles of thirty feet in length. 

“The court finds that the defendant occupied the north 
side of Sixth street with its poles prior to the occupancy 
thereof by the plaintiff. That the plaintiff occupied Fittu 
street and Grand avenue prior to the occupancy thereof by 
the defendant. That prior to the commencement of this 
action the defendant was proceeding to extend and com- 
plete its said system of poles and wires through the city of 
York, and in many places running parallel to the poles 
and wires of the plaintiff on the same side of the street. 

“5, That prior and at the time of the commencement 
of this action the plaintiff had erected and was maintain- 
ing a system of lines and telephones in at least furty 
of the town's and cities of the state of Nebraska, and 
between and connecting the said towns and cities of the 
state of Nebraska and between and connecting the said 
towns and cities in which they werr so operating, for the 
purpose of supplying its patrons and the public with a 
means of communication from puint to point in said cities 
and towns, and also between said towns and cities, by 
the use of electricity upon said wires operating telephone 
instruments and other apparatus. That at the com- 
mencement of this action the plaintiff had erected and 
was Maintaining and operating a line of its said poles 
and wires from said city of York, connecting with the 
other towns and cities of its said system of telephonic 
connection, and had in connection with its said systems 
erected and placed poles and wires upon the west side of a 
portion of Lincoln avenue, upon the east side of a portion 
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of Grant avenue, upon the south side of a portion of Fifth 
street, and npon the north side of a portion of Sixth street 
of said city, had located its central office on the south 
side of the public square of said city of York, and was 
proceeding further to extend and complete its system in ~ 
the city of York. And in pursuance with contracts made 
with various citizens in the city of York, the plaintiff had 
placed certain of its telephone instruments in the offices 
and residences of many of the citizens of York, and which 
said instruments were connected with other and said sys- 
tem in said city was in operation for telephonic communi- 
cation, 

“6. The court further finds that it will be of great and 
irreparable injury and damage to the business of the 
plaintiff and its property, telephone instruments, apparatus 
and appliances, and will be dangerous to the lives and prop- 
erty of the public and will be dangerous to the patrons of 
the plaintiff as well as to the public, and will greatly in- 
terfere with the use and operation of the wires of the 
plaintiff for the defendant to use a wire or wires running 
parallel with the wires of the plaintiff and on the same 
side of the street with the telephone wires in the use of the 
plaintiff, for the purpose of conducting electricity for are 
lighting. 

“ The court further finds that the wires of the incan- 
descent system of lighting used by the defendant, when run 
on the same side of the street as the telephone wires in use 
and parallel therewith at a Jess distance from the said tel- 
ephone wires than eight feet and for a greater distance 
than three hundred feet, will greatly interfere with the use 
and operation of the wires of the plaintiff and will cause 
plaintiff great and irreparable injury as well as damage 
to both life and property. 

“7, The court finds that the defendant had the prior 
occupancy of the north side of Sixth street, west from 
Grant avenue to the first alley west of Lincoln avenue, and. 
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had the right to use said street with its poles and wires for 
both are and incandescent lighting without molestation and 
interference on the part of the plaintiff. 

“8. The court further finds that it will cause plaintiff 
great and irreparable injury and will be dangerous to both 
life and property for telephone and electric light wires to 
cross each other at a less angle than forty-five degrees or 
nearer to each other than five feet, unless the wires of the 
system is boxed with wooden boxes or a strong iron guard 
wire is suspended midway between the two systems so that 
the wires of the upper system will not fall upon the lower. 

“9. The court further finds that the plaintiff insists 
upon the use and occupancy of the said north side of Sixth 
street with its poles and wires and that the defendant has 
no right to use the same with its poles and wires and that 
the plaintiff insists and claims that the defendant shall not 
occupy with its poles and wires the same side of the streets 
that the plaintiff uses and occupies with its poles and wires. 
That the defendant insists that it has the right to and 
threatens to place its poles and wires upon the same side ot 
the street, and along and parallel with the wires and poles 
of the plaintiff and in close proximity thereto. 

“10. The court further finds that the defendant can 
run its wires for incandescent lighting on the same side ot 
the street of and parallel with the telephone wires when not 
nearer than eight feet from each other, or for a distance of 
not exceeding three hundred feet, without injury to the 
plaintiff, provided a strong iron guard wire is suspended 
at least every hundred feet and midway between the two 
systems so as to prevent the upper wire from falling upon 
the lower. 

“11. The court further finds that the greatest number 
of plaintiff’s wires, and on account of the manner in which 
said plaintiff’s system in York was planned, laid out, and 
erected, the bulk of its business will be done over the 
wires and poles placed on the south and west sides of the 
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public square ; that but few of its wires are placed on the 
north side and eest side of the square and that the said 
system was planned by the plaintiff with a view of not 
placing many wires on its poles on the said east and north 
sides. The court finds that the plaintiff placed thirty-foot 
instead of forty-foot poles on the east side and north side 
of said square, ‘the same being a portion of the business 
part of said city of York,’ for the purpose of preventing 
the defendant from using its poles and wires on said east 
and north sides of the square, the defendant’s poles being 
twenty-five ‘eet in length before being set. 

“It is therefore ordered, considered, adjudged, and de- 
creed by the court that the defendant has the right to use 
its poles and arc and incandescent wires for electric light- 
ing on the north side of Sixth street between Grant ave- 
nue and the first alley west of Lincoln avenue without let 
or hindrance on the part of the plaintiff, its agents, em- 
ployees, or servants, and also the defendant has the right 
_ to use its poles aud incandescent wires, for incandescent 
lighting on the east side of Grant avenue from Fifth street 
to Sixth street, and on the south side of Fifth street from 
Grant avenue to Lincoln avenue, when said wires are not 
more than twenty-two feet from the ground, without in- 
terference on the part of plaintiff or its agents, employees, 
or servants. 

“Tt is further adjudged and decreed, with the above ex- 
ceptions, that the defendant, its agents, servants, and em- 
ployees, are perpetually enjoined from using for arc lighting 
purposes any wires running parallel with and on the same 
side of the street with a telephone wire of the plaintiff, 
and the said defendant, its agents, servants, and employees, 
are also perpetually enjoined, ‘with the exceptions above 
stated,’ from using for incandescent liglting purposes any 
wire which runs parallel with any telephone wire of the 
plaintiff on the same side of the street which is less than 
eight fect from such telephone wire, nor in any case for 
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more than three hundred feet, and not in that case unless a 
strong iron guard wire is suspended every one hundred fect 
and midway between the said telephone and electric wires 
so as to prevent the upper wires from falling on the lower. 

“Tt is further ordered, adjudged, and decreed that the 
defendant, its agents, servants, and employees, are perpet- 
ually enjoined from using any electric light wire which 
the defendant has already strung or shall hereafter string 
across any telephone wire of the plaintiff unless said wires 
cross at an angle of at least forty-five degrees and at least 
five feet apart, and not in that case unless the wires of one 
system is boxed in wooden boxes, or a strong iron guard 
wire is suspended midway between the two systems so as 
to prevent the wires of the upper system from falling upon 
that of the lower. 

“ It is further ordered, adjudged, and decreed that where 
the wires of the one system already cross that of the other; 
or where the wires of the one system shall hereafter be 
constructed across that of the other, it shall be the duty of 
the company that cross or shall hereafter cross the wires of 
the other company to construct the boxes or guard wires 
aforesaid, and for that purpose shall have the right to use 
“he poles of either company. 

“Tt is further ordered, adjudged, and decreed that the 
plaintiff, its agents, servants and employes, be perpetually 
enjoined from constructing or using any telephone wire 
parallel and within eight feet of any clectric light wire of 
the defendant. And it is further ordered that this decree 
shall take effect and be in force from and after the fifth day 
of March, A.D. 1888, and each party pay its own costs.” 

From this decree plaintiff appeals. It is now contended 
by plaintiff that the nature of the two systems is such that 
thev cannot be successfully and safely operated near to- 
gether nor on the same side of the strect, excepting ina 
very limited manner and for a very short distance, and that 
with the grea‘cst precaution. It is contended that the dis- 
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trict court erred in decreeing defendant any affirmative 
relief; also that some of the findings of the district court 
were not supported by the evidence; that some of the find- 
ings are inconsistent with each other, and lastly, that the 
decree is in many respects inconsistent with the findings. 

From a careful examination of the pleadings and evi- 
dence in the case, we are persuaded that the first conten- 
tion of appellant is well founded. We are unable to find 
anything in the answer of defendant demanding or entit- 
ling it to affirmative relief. In addition to this the evi- 
dence submitted to the trial court shows that it does not 
need and is not entitled to any protection from the tele- 
phone system of plaintiff. We are unable to find any 
proof that that the proximity of the plaintiff’s wires to 
to those of defendant will render defendant’s service any 
less effective than were they more remote, as it seems to be 
pretty clearly shown by the evidence that plaintiff would 
be the only sufferer by the transmission of electricity from 
defendant’s system to that of plaintiff ; the electrical force 
used by defendant being so much greater than that of 
plaintiff. There is much said in the testimony about in- 
jury to persons and property from the wires of the two 
systems coming in contact, by falling one upon the other ; 
but of this we presume the municipal authorities of the 
city of York will have complete control in the exercise of 
the police powers granted to it for the protection of life 
and property upon the street, and within its jurisdiction. 
So much of the decree therefore as enjoins plaintiff and 
its agents and servants from constructing or using any 
telephone wire parallel to and within eight feet of any elec- 
tric light wire of defendant, will be vacated, and the decree 
to that extent modified, as not properly in the case sub- 
mitted to the court upon the pleadings and evidence. 

The real contest in this case, is as to the right to occupy 
the streets on the north, south, and east sides of the public 
square, which is upon the north side of Sixth street be- 
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tween Lincoln avenue and Grant avenue, on the east side of 
Grant avenue, between Fifth and Sixth streets, and on the 
south sides of Fifth street, between Grant and Lincoln 
avenues, and therefore it is not deemed necessary to notice 
here all the que-tions presented and discussed in the very 
able briefs and oral arguments submitted by the attorneys 
for either side. 

It may be observed, as shown in the findings and decree, 
that the ordinance under which defendant was given the 
right to occupy the streets and public grounds of the city, 
was passed on the 19th day of September, 1887, and that 
under which plaintiff obtained its right was passed on the 
7th of the following November, thus in point of time 
giving to defendant the first authority to occupy the streets 
and public ground, but of course not to the exclusion of 
plaintiff; that in pursuance of the ordinance passed in 
September, and prior to the time of the passage of the or- 
dinance under which plaintiff asserts its right to occupy the 
streets and public grounds of the city, defendant had con- 
structed and erected its electric light station and plant, at 
acost of about $6,000, and, prior to the erection of any 
poles or wires by defendant, had occupied with its poles 
and wires some of the streets and alleys of the city; and 
in this connection it may be noticed that one of the find- 
ings of the district court is to the effect, that at the time of 
the erection of its poles‘and wires by defendant, plaintiff 
and its officers had full knowledge of the fact and made no 
objection thereto. The proof shows that the building and 
machinery constructed by defendant prior to the taking of 
any action by plaintiff toward the erection of its poles and 
wires, were placed on the alley west of Lincoln avenue, 
running north and south, and nearly one block north of 
Sixth street, which is the northern boundary of the public 
square, and that it constructed a line of poles, thence south 
along the alley to a point opposite the south side of the 
square, or on Fifth street, and that upon the pole on the 
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north side of Sixth street-—lut withiu the street—a cross 
arm was placed facing to the east, along the north side of 
said Sixth street, and in addition thereto, a pole was set on 
the north side of that street at the west side of Lincoln av- 
enue, which indicated a purpose to run east along thé north 
side of the square to Grant avenue, and that at the time of 
the erection of this last pole, plaintiff’s poles had been 
laid along the north side of the square in Sixth street, and 
on the east side of the square in Grant avenue, but had 
not been set up. We think it is also sufficiently estab- 
lished that at or prior to this time, the officers and agents 
of the parties had a conference upon the subject of the oc- 
cupancy of the streets, when it was said by the representa- 
tives of the plaintiff that there would be no conflict, that 
plaintiff would place its wires upon poles of such length 
as would enable defendant to erect its poles and wires the 
height prescribed by ordinance upon the same side of the 
street without injury to the use of plaintiff’s wires; but 
that when defendant’s servants were erecting its lines from 
the alley to Lincoln avenue, a ‘force of men was put to 
digging holes on the north and east sides of the square and 
placing the poles therein, and at the noon hour which im- 
mediately followed, the poles were set up and a wire placed 
thereon, so low that defendant could not place its wires 
without interference ; but that defendant, during the after- 
noon, erected its poles and placed a wire thereon which ex- 
tended some two feet above the wire of plaintiff, and at 
about that time this action was instituted by plaintiff. It 
is also pretty clearly shown that plaintiff’s superintendent 
had prior to this time represented that the poles to be 
erected by him within the business part of the city would 
be at least forty feet long, but that those actually erected 
were much shorter, and that after plaintiff’s agents and offi- 
cers had induced the agents and officers of defendant to be- 
lieve that there would be no objection to the occupancy of the 
same side of the strect by both parties der the arrange- 
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ment made between them, plaintiff’s agents and officers so 
far changed their minds as to conclude that they would so 
occupy the street as to prevent its occupancy by defendant ; 
and in this there is shown something of a want of good 
faith on the part of plaintiff’s officers and agents. But it 
is contended that the finding of the court that defendant 
first occupied the east and south sides of the public square 
is entirely unsupported by the evidence, since it was shown, 
by substantially all of the witnesses, that the poles of 
plaintiff were distributed along the street some four days 
prior to the erection of the defendant’s poles and wires. 
While it is true that the proof shows these facts, yet for 
the purpose of examining this finding, the whole of this 
part of the case must be considered. As we have said, 
defendant had constructed its building and placed its ma- 
chinery therein, and had commenced the construction of a 
line of wires, prior to the construction by plaintiff of its 
system. If defendant’s witnesses are to be believed —and 
they must in support of the decree—a mutual understand- 
ing existed between the officers and agents of the two com- 
panies, by which it was fully understood that defendant 
had already entered upon the construction of that part of 
its system which was to occupy the ground in dispute. 
In violation of the representation made to the citizens of 
the city, as well as to the officers and agents of defendant, 
that poles forty feet in length would be used, plaintiff 
caused poles thirty-five feet in length to be scattered along 
the street. This was observed by one of the agents of de- 
fendant; but relying on the representations formerly made 
to him and others, he supposed that a mistake had been 
made in placing the poles of that length upon the ground, 
and that they would be removed, and the agreement 
carried out, At this time, as we have said, defendant had 
entered upon the construction of the line of wire, and was 
not aware of plaintiff’s purpose, until a large numoer of 
men had commenced digging holes for the erection of 
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plaintiff’s lines upon the poles, which the plaintiff had re- 
peatedly agreed should not be used, and this, in part, at an 
hour in the day when labor was usually suspended. Dur- 
ing the afternoon, defendant procceded to place its wires on 
the line in accordance with the ordinance and the previous 
agreement of the parties. 

We are quite certain that plaintiff cannot well deny the 
correctness of this finding, but it is insisted, in this con- 
nection, that defendant cannot insist that plaintiff was es- 
topped by anything its officers or agents had said or done 
previous to the commencement of the action, for the rea- 
son that no estoppel was pleaded in the answer. While 
this is true, as a general rule, yet we know of no rule of 
equity which will permit a plaintiff to mislead a defendant 
by representations which he does not propose to carry out, 
and go into equity for the purpose of enjoining such 
defendant from acting in accordance with the previous 
arrangement, and then insist that plaintiff’s failure must 
be pleaded as estoppel. We apprehend that quite the re- 
verse is the rule in cases of this kind. If plaintiff and 
defendant had entered upon an agreement upon which the 
defendant relied, plaintiff could not enjoin defendant from 
living up to such an agreement upon the ground that it was 
not pleaded as an estoppel. While defendant might not 
be entitled to any affirmative relief growing out of such 
conditions, without alleging the facts, it is quite clear that 
its failure to plead the estoppel would not entitle plaintiff 
to equitable relief which it would not be otherwise entitled 
to in an action instituted by itself. 

But it is insisted that it is impossible to comply with — 
the provisions of the decree for the reason that, by it, de- 
fendant is permitted to establish and operate its lines along 
the north, east, and south sides of the public square, which 
it is said in the brief is six hundred feet upon a side, while 
at the same time the court enjoined the defendant from 
operating its system of wires along and parallel to the 
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plaintiff’s wires for more than three hundred feet. While 
weare unable to find anything in the evidence which gives 
the distances upon the sides of the square, yet we appre- 
hend that the plaintiff cannot, for this reason, complain of 
the decree. The decree is entirely consistent with itself. 
By it defendant, having first occupied the north, east, and 
south sides of the public square, is entitled to such occu- 
pancy without reference to any claims of right which 
plaintiff may have. But in other portions of the city, 
where plaintiff’s and defendant’s lines come in contact, de- 
fendant is not permitted to erect and use its lines, so as to 
run parallel with the lines of plaintiff, for a greater dis- 
tance than three hundred feet, and then only when prop- 
erly protected by guard wires. 

The provision of the decree in this respect can have no 
reference to that part which confers upon defendant the 
right to the occupancy of the streets named. If plaintiff 
can so adjust its wires upon the north, east, and south sides 
of the public square as to render its system in that por- 
tion useful, by any kind of protection which it may devise, 
there is no legal objection to its occupying the part of the 
street named in the decree, to-wit, the north, east, and south 
sides of the public square, either by the erection of poles 
of sufficient height to protect the wires from the influence 
of defendant’s wires, or by any other method which it may 
adopt, so long as it does not interfere with the right of de- 
fendant to use and exercise its own franchise. We see 
nothing in the case by which defendant could complain if 
plaintiff should construct its wires upon the same side of 
the street, and immediately over or under those of defend~ 
ant, for defendant’s wires could not suffer by reason of 
proximity to those of plaintiff. 

It would seem, from the evidence, that plaintiff might 
make use of the side of the street named by the construc- 
tion of a system of wires on poles more than forty feet high, 
and in such case defendant could not complain ; but of this, 

20 
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of course, defendant must judge for itself. The decree in 
this particular is right. 

Subject to the modification hereinbefore referred to, the 
decree of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


GerorcE Buox, Jr., v. James D. Gaae. 
(FILED SEPTEMBER 17, 1889.] 
. 


1. Ejectment: REcoRD SUBSTITUTED FOR ORIGINAL DEED. Un- 
der the provisions of section 13, of chapter 73, of the Compiled 
Statutes of 1887, the record of a deed duly recorded, or a tran- 
script thereof duly certified, may be read in evidence with like 
force and effect as the original deed whenever, by the party’s 
oath or otherwise, the original is known to he lost, or-not belong- 
ing to the party seeking to useit, aor within his control; and 
therefore, iu an action in ejectment, where the defendant seeks to 
prove title in a stranger as a defense, and it sufficiently appears 
that the original deed does not belong to him, a copy of the rec- 
ord will be competent evidence in the first instance, without ~ 
proof of the loss of the original, or that it is not under the con- 
trol of the party seeking to use it. 


2. : GROUNDS OF RECOVERY. In an action in ejectment, 
plaintiff must recover, if at all, upon the strength of his own 
title, and not upon the weakness of that of the defendant in 
possession. 

3. : ACKNOWLEDGMENT ANTEDATING DEED: ADMISSIBILITY. 


The certificate of acknowledgment as shown by the record of a 
“deed, was dated on the 16th day of August, 1872, while the 
deed itself bore date of the 16th day of October of the same 
year. It was held that the date of the certificate of acknowledg- 
ment would prevail over that of the deed, and that the district 
court did not err in admitting a copy of the record in evidence, 
when objected to on accountof the discrepancy in dates. 
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Error to the district court for Franklin county. Tried 
. below before Gas.in, J. 


H. Whitmoyer, and Case & McNeny, for plaintiff in error: 


The record was introduced in evidence without proper 
foundation, as required by sec. 13, ch. 73, Comp. Stats., 
1887. The evidence’ fails to establish a- subsisting legal 
title in the Franklin Town Company, such as is necessary 
when defendant in ejectment sets up an outstanding legal 
title. (Jackson v. Hudson, 3 Johns., 375; 3 Am. Dec, 
501; Bennett v. Horr, 47 Mich., 221; McDonald v. Schnei- 
der, 27 Mo., 405; Sutton v. McLeod, 29 Ga., 589). The 
Franklin Town Company was never organized, and was 
not a competent grantee; hence the conveyance was invalid. 
(Miller v. Chittenden, 2 Iowa, 368; Jackson v. Cory, 8 
Johns, 385; Bundy v. Birdsall, 29 Barb., 31; Hulick ». 
Scovil, 4 Gilm. (Ill.) 159.) 


EE. A, Fletcher, for defendant in error: 


Plaintiff was not a bona fide purchaser for value. (Broad- 
well v. Merrett, 2 West. Rep. (Mo.), 182; Uhl v. Rau, 13 
Neb., 361; 3 Wait’s Act. and Def., 13; Fowler v. Nixon, 7 
Heisk. [Tenn.], 719.) One who acquires by a quit-claim 
deed is not an innocent purchaser. (McAdow v. Black, 6 
Mont., 601; Snowdon v. Tyler, 21 Neb., 199; Wine ». 
Woods, 7 West. Rep. (Ind.), 534; Stokes v. Riley, 6 West. 
Rep. (Ill.), 784; Huber v. Bossart, 70 Ia., 718; May v. 
LeClaire, 11 Wall., 232.) Only a purchaser for value can 
take advantage of defects in acknowledgment of deed. 
(Bishop v. Schneider, 46 Mo., 482.) Since plaintiff’s gran- 
tor could not have raised a question as to the acknowledg- 
ment of deed offered in evidence by defendant, plaintiff 
cannot do so. (Harrison v. Mc Whirter, 12 Neb., 155; Free- 
man on Judgments, 91, 165; Bigelow on Estoppel, 82; 
Field on Corporations, sec. 386 ; Smith v. Sheeley, 12 Wall., 
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361; Broadwell v. Merrett, supra.) Corporate existence 
cannot be questioned in a collateral proceeding. (Cooley, 
Const. Lim., 254; Bliss, Code Pl., 253; 2 Parsons on 
Cont. (7 Ed.), 942, N.) As the parties to this suit were 
not parties to the original deeds the record of the same was 
admissible without showing their loss. (Delaney v. Errick- 
son, 10 Neb., 500; 1 Green. Ev. (14 Ed.), sec. 91 and N. 6.) 
The record of the deeds was prima facie evidence of de- 
livery (which was the execution of the bargain), and date 
of deed is immaterial. (Fowler v. Merrell, 11 How. (U.S.,] 
375.) Post-dating would not prevent a deed operating at 
once when delivered. (Stonebreaker v. Kerr, 40 Ind., 186; 
Partridge v. Swazey, 46 Me., 414; Jacobs v. Denison, 1 
New Eng. Rep. (Mass.), 765.) The recording of the deed 
was conclusive evidence that the original was genuine, and 
the record would not be impeached collaterally by an 
offer to show a discrepancy between it and the original. 
(Ames v. Phelps, 18 Pick., 314; Fuller v. Cunningham, 
105 Mass., 442; Adams v. Pratt, 109 Id., 59; Chapin 
v. Kingsbury, 138 Id., 194, 196.) It is immaterial that 
the acknowledgment antedates the deed. (Hagenbuch v. 
Phillips, 3 Cent. Rep. (Pa.), 154,155.) Defendant did not 
need to show title in himself. (2 Green. Ev., secs. 307, N. 
d.; 331, N.; 3 Wait’s Act. and Def., 109; Hast v. Pedin, 
6 West. Rep., 291; Sedg. and W., Title, [2d Ed.], secs. 
507, 831; Love v. Simms, 9 Wheat., 515; Partridge v. Shep- 
ard, 12 Pac. Rep., 480.) 


ReEEsE, Cu. J. 


This action was instituted in the district court of Franklin 
eounty, and was in ejectment for the possession of the west 
half of the southwest quarter of section 31, township 2 
north, range 14 west, in that county. The petition was in 
the usual form. The answer denied plaintiff’s estate in the 
land and denied his right of possession, The cause was 


SEPTEMBER TERM, 1889. 309 


Buck vy. Gage. <== 
tried to the court without the intervention of a jury, and re- 
sulted in a finding that plaintiff did not have the legal title 
to tle property and was not entitled to the possession there- 
of, and in a judgment in favor of defendant. Plaintiff 
filed his motion fora new trial, alleging as grounds therefor: 

“First. The verdict is not sustained by sufficient evi- 
dence; 

“Second. The verdict is contrary to law; 

“Third. Errors of law occurring at the trial and ex- 
cepted to by plaintiff at the time.” 

This motion being overruled, plaintiff brings the cause 
to this court by proceedings in error. It appears from the 
record that the land was patented by the United States to 
E. A. Kirkpatrick, and that on the 15th day of August, 
1872, he sold and conveyed it by warranty deed to I. T. 
Roberts for the consideration of $400, and that on the 1st 
day of October of the same year Roberts, for the considera- 
tion of $500, sold and conveyed by warranty deed to the 
Franklin Town Company. Subsequent to Kirkpatrick’s 
conveyance to Roberts, and on the 17th day of July, 1883, 
Kirkpatrick by a quit-claim deed for the consideration of 
$50, conveyed the land to plaintiff, and on the next day, for 
the consideration of $20, Roberts made a similar conveyance 
to plaintiff. The original deeds were not introduced in evi- 
dence, copies of the deed record being used. ‘Those intro- . 
duced by plaintiff were received withont objection. Those 
introduced by defendant were objected to on the ground 
that uo sufficient foundation had been laid for their intro- 
duction, there being no proof of the loss of the original deed, 
nor that they were not in the possession of the defendant. 
This objection was overruled, and the ruling of the district 
court is now assigned for error. Sec. 13, of chapter 73, of 
the Compiled Statutes of 1887, is in part as follows: 

“The record of a deed duly recorded, ora transcript thereof 
duly certified, may also be read in evidence with the like 
force and effect as the original deed, whenever by the 
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party’s oath or otherwise, the original is known to be 
lost, or not belonging to the party wishing to use the sume, 
nor within his control.” 

In Delany v. Evrickson, 10 Neb., 500, where the deed to 
the grantor of the party wishing to use the record included 
a large number of descriptions of real estate in addition to 
that claimed by the party seeking to use the record, it was 
held that the record was competent evidence in the first 
instance, without proving the loss of the original deed. 
By an examination of that portion of the section above 
quoted, it will be observed that the record of a deed is 
competent evidence in the first instance whenever by the 
party’s oath or otherwise the original is known to be lost, 
or not belonging to the party wishing to use it, nor within 
his control. And it was very clear to the mind of the court, 
no doubt, and sufficient proof had been made, that the 
original deed, a copy of which was introduced in evidence, 
did not belong to the party wishing to use it, as he was a 
stranger to the conveyance and was not entitled to its pos- 
session or control. It may be admitted that so far as it was 
disclosed he claimed nothing under it, yet it was competent 
‘ evidence for the purpose of showing that the grantor of 
plaintiff had parted with his title prior to his conveyance . 
to the plaintiff, and that thereby plaintiff received no title 
by the quit-claim deed hereinbetore referred to, his grantor 
having no title to convey. If plaintiff recover at all he 
must recover upon the strength of his own title and not 
upon the weakness of that of his adversary. (Mranklin v. 
Kelly, 2 Neb., 112; Morton v. Green, Id., 451; Butler v. 
Davis, 5 Id., 525; O’Brien v. Gaslin, 24 Id. , 562.) 

Defendant being in possession it was competent for him 
to show title in any party who was a stranger to the action 
for the purpose of defeating the alleged title set up by 
plaintiff. (2 Greenleaf on Evidence [14th Ed.], sec. 307.) 

“Tt is a maxim of our law that the party in possession 
of property is considered to be the owner until the con- 
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trary is proved. It is necessary, therefore, for a claimant 
in ejectment to show in himself q good and sufficient title 
to the disputed lands. He will not be assisted by the 
weakness of defendant’s claim, for the possession of’ the 
latter gives him a right against every man who cannot es- 
tablish a title. If he can answer the case on the part of 
the claimant by showing the real title to be in another, it 
will be sufficient for his defense (excepting, of course, those 
cases in which the defendant is estopped from disputing the 
claimant’s title), although he does not pretend that he holds 
the lands with the consent or under the authority of the 
real owner.” (Adams on Ejectment, 33.) 

Again, it is insisted that the court erred in admitting in 
evidence the record of the deed from Kirkpatrick to Rob- 
erts, for the reason that the date of the acknowledgment, 
as shown by the certificate, was the 16th day of August, 
1872, while the date of the deed itself was the 16th day 
of October of the same year. This objection cannot avail 
plaintiff in error, While there is a discrepancy between 
the date of the deed and the date upon which it was ac- 
knowledged, the date of the acknowledgment must pre- 
vail, and in that case the date of the instrument itself is of 
but secondary importance. The officer before whom the ac- 
knowledgment was taken, certified that upon the day named 
in the certificate the grantor appeared before him and ac- 
knowledged the execution of that particular deed to be his 
voluntary ac and deed, and by such acknowledgment and 
subsequent recording, vitality was given to the decd as to third 
parties, As between the parties to it, it was valid and binding 
without either. (Harrison v. Mc Whirter, 12 Neb., 152.) 
There was no proof that the Franklin Town Company to 
which Roberts had made the deed of conveyance was incor- 
porated under the laws of this state, nor that it still held the 
title conveyed to it by the deed referred to. As to the first 
contention that it was necessary to prove the incorpora- 
tion of that company, it may be disposed cf in a few 
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words by the remark that it was shown upon the trial that 
plaintiff was himself at one time a member of and an ac- 
tive agent for the said Franklia Town Company during 
the time that it claimed to hold title to the real estate in 
question. Whether or not as such agent he assumed tv act 
for the company in dealing with any of the property in- 
volved in this litigation it is not necessary to enquire, yet 
we think it sufficiently appears that he did. The court 
therefore would not require that strict proof of legal cor- 
porate capacity which might be required under other cir- 
cumstances, As to the suggestion that there was uo proof 
of continuing title in the company, it must be sufficient to 
say that there was no defeasance in its title deeds and no 
proof that it had ever conveyed its title to another. 

Taking the whole case together it is apparent that al- 
though defendant in error may not have had the title to 
the property at the time of the commencement of the action 
or at the time of the trial, yet it is very clear that plaintiff 
had no such title and that he could not recover against 
anyone in possession. So far as we are able to see, the 
judgment of the district court was correct and will there- 
fore be affirmed. 

JUDGMENT AFFIRMED. 


The other Judges concur. 


JASPER CULVER ET AL., APPELLANTS, V. FREDERICK 
GARBE ET AL., APPELLEES, 


[FiLep SEPTEMBER 17, 1889.} 

Mill-Dams: Emmnent DomAIN: WATER RIGHTS. Appellant’s as- 
signor instituted ad quod damnum proceedings for the pur- 
pose of securing the right to overflow appellee’s land by the 
construction of a mill-dam. After the jury of inquest had made 
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its report, a compromise was effected, in pursuance of which the 
land owner leased @ portion of the real estate to the plaintiff 
in the action by a lease which is set out at length in the opinion. 
Subsequently appellee sought to create a fish pond by the con- 
struction of two dams within the leased land and in the channel 
of the stream, and cutting a ditch from above the upper dam 
to below the lower one, thereby reducing the quantity of water 
in the reservoir and straightening the channel of the stream and 
endangering the permanency of appellant’sdam. In an action by 
appellant to enjoin appellee from coustructing the dam and 
ditch, the injunction was, upon final trial, refused, and appellant 
was enjoined from interfering with the construction of said dams 
and ditch. Upon appeal it was held, that appellant hada vested 
right in the stream and water within the land covered by the 
lease, and that appellee had ‘no right or authority to iuterfere 
therewith, and would be enjoined from changing the course of 
the stream, constructing the dam, or diminishing appellant’s 
reservoir or supply of water. 


APPEAL from the district court for Fillmore county. 
Heard below before Morris, J. 


Robert Ryan, and P. B. Tolles, for appellants: 


The trial court’s construction of the lease, restricting 
appellants’ right to the natural flowage, involves a contra- , 
“ diction in the terms, and should be rejected. (Bishop on 
Contracts, sec. 384.) Every lease implies a covenant for 
quiet enjoyment, and landlord may not enter without 
lessee’s consent. (Sherman v. Williams, 113 Mass., 481; 
Mayor v. Mabie, 13 N. Y., 157; Dexter v. Manley, 4 
Cush. (Mass.),24 ; Mack v. Patchin,42 N. Y.,171; Lover- 
ing v. Lovering, 13 N. H.,518; Hamilton v. Wright, 28 Mo., 
205.) A covenant that lessee shall occupy premises for a 
certain time amounts to one for quiet enjoyment. (His v. 
Welch, 6 Mass., 246.) The entry of the landlord is tres- 
pass. (Bryant v. Sparrow, 62 Me., 546.) A lessee for a 
two-thirds share may maintain trespass. (Blake v. Coats, 3 
G. Greene [Ia.], 548); also where the rental is for half, the 
landlord furnishing a horse. (Hatchell v. Kimbrough, (4 
Jones’ Law [N. C.], 163.) A tenant at will may main- 
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tain trespass against his landlord. (Dickinson v. Goodspeed, 
8 Cush., 119.) The obstruction of water courses, diver- 
sion of streams from mills, back-flowage, etc., are proper 
subjects for equitable interposition. (Universities v. Rich- 
ardson, 6 Vesey Jr., 706; Lane v. Newdigate, 10 Id., 192; 
Chalk v. Wyatt, 3 Meriv., 688; Robinson v. Lord Byron, 
1 Bro. C.C., 585; 2Story Eq. Jur., sec.927; Binney’s case, 
2 Bland Ch. [Md.], 99; Wright v. Moore, 38 Ala., 593 ; 
Arthur v. Case, 1 Paige Ch., 447; Webb v. Mfg. Co., 3 
Sumner (C. C.), 189; Tyler v. Wilk.nson, 4 Mason (C. C.), 
397; Mayor v. Com’rs, 7 Pa. St., 348; Hulme v. Shreve, 
3 Green Ch. [N. J.], 116; Hart v. Mayor, 3 Paige Ch. 
[N. Y.], 213; Burwell v. Hobson, 12 Gratt. [Va.], 322; 
Burnham v. Kempton, 44 N. H., 94-5; Crossley v. 
Lightowler, L. R., 3 Eq. Cas., 296-7; Roath v. Driscoll, 
20 Conn., 533; Shields v. Arndt, 3 Green Ch. [N. J.], 
245, and cases cited.) 


O. P. Mason, for appellees : 


The findings below are in conformity with the law as 
established by this court. (Johnson v. Sutliff, 17 Neb., 423.) 
As to the rights acquired by the ad quod damnum proceed- 
ings, see Lewis on Eminent Domain, sec. 183; and it is 
with reference to these rights that the lease must be con- 
strued ; hence the construction of the court below is cor- 
rect. (Pomeroy on Riparian Rights, secs. 55-6.) 


ReEsEsE, Cu. J. 


This action was instituted in the district court of Fill- 
more county by Jasper and Helen Culver, appellants 
in this court, who alleged in their petition that on and 
prior to the 8th cay of June, 1881, one Jerusha A. Ellis 
was the owner of a water mill situated on section one, town- 
ship eight north, range four west in Fillmore county, and 
that at said time Frederick Garbe and Wilhelmina Garbe, 
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were, and still are, the owners of the southwest quarter of 
the northeast quarter of section oue, township eight north, 
__ of range four west, also of that part of the northwest quarter 
of said section, described as follows: Commencing 13 
chains and 82 links north of the center of the said section, 
and running thence north to the section line; thence west 36 
chains and 15 links; thence south 3 chains and 84 links; 
thence in a southeasterly direction, and along the south 
bank of the river to the place of beginning; that said 
Jerusha A. Ellis, for her heirs, executors, administrators, 
and assigns, leased the above described land for such a 
period of time as said Jerusha A. Ellis, her heirs, etc., and 
assigns should keep up and maintain a mill on or near the 
present site, on said section, for the consideration of $941. 
A copy of the lease is set out in the petition. 

It was alleged that by assignments, which need not here 
be detailed, the property and lease were conveyed to plaint- 
iffs; that the lease was given to preserve the rights of 
the owners of the mill to the use of the land described 
therein for water mill and dam purposes, and that the land 
described in said lease had been in the possession of plaint- 
iffs and their assignors from the day of that date until the 
18th day of October, 1886, when defendant, without the 
knowledge or consent of plaintiff, entered upon the land 
on the north side of the Blue river, described in the lease, 
and were engaged in digging a large ditch across the land 
and erecting two dams in said river, for the purpose of 
changing the channel of the river and diverting the water 
therefrom ; that said defendants threatened to make a fish- 
pond on said land, and destroy plaintiff’s mill race and dam ; 
that the effect of the construction of said dams, ditch, and 
pond, would be to prevent the water from going into the 
mill race of said plaintiff, at other times causing the water 
to flow in such quantities against plaintiff’s dam as to 
cause it to be destroyed, and otherwise so injuring said 
land that it could not be used for the purpose it was in- 
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tended by the terms of the lease. A temporary injunction 
was asked, with prayer, as final relief, for perpetual injunc- 
t-ou, restraining the defendants from digging the ditch, or 
erecting any dam or pond or making any excavation on 
the leased land, etc. A temporary injunction was allowed 
by the county judge of Fillmore country. 

Defendant answered, asserting the ownership of the land 
as alleged, and averring that on the 11th day of May, 1880, 
said Jerusha A. Ellis commenced proceedings in ad quod 
damnum to subject the part of plaintiff’s land, described in 
the lease set forth in plaintiff’s petition, to overflow, and 
such proceedings were had in said cause as resulted in the 
execution of said lease therein described, to said Jerusha A. 
Ellis, her heirs, and assigns, to overflow said land the same 
as though it had been condemned in proceedings in ad 
quod damnum ; and which said lease, executed during said 
proceedings, conveyed the same, and no other or greater 
rights than if said land had been condemned in said ad 
quod damnum proceedings, which was simply the right of 
flowage, and to make and maintain their mill. A trans- 
cript of the ad quod damnum proceedings was set out in 
the answer and made a part of it. Plaintiff’s possession 
of the land was denied, and it was denied that defendant 
entered upon the land on the north side of the river and 
commenced digging a ditch across said land, and erecting 
two dams in the river for the purpose of changing the 
water from the channel of the river. They admitted that 
they did commence to make a fish pond on the land, as 
they might lawfully do, and denied that they threatened 
to destroy plaintiff’s mill race or do any other unlawful act, 
or that they ever threatened or attempted to divert the 
water from plaintiff’s mill or injure his race or dam. 

Substantially all the allegations of the petition were 
denied. It was alleged that the defendant admitted, and 
ever has admitted, the plaintiff’s right to use the land 
mentioned in the lease, with the right to use the same 
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as though the Jand had been condemned in ad quod dam- 
num proceedings, and not otherwise; that defendants 
did commence on said Jand to cut a small ditch so as to 
turn the water, to enable them to make a fish pond upon 
the land, without in any measure diminishing the flow 
or quantity of water to the mill, and without in any man- 
ner interfering with the dam or race; that that was all 
they had threatened or proposed to do. Defendant fur- 
ther alleged that the plaintiffs claimed the exclusive right 
to pasture the land and gather the grass and herbage there- 
from in utter disregard of the rights of the defendants, and 
in violation of the lease, and defendants claimed the right 
to enter upon the land, and build and make a fish pond, so 
long as they in no way interfered with the flow of water to 
the mill, and to use and occupy the land for pasture and 
cultivation, and for all other purposes, so long as the same 
-in no way or manner interfered with the usefulness of 
plaintiff’s mill. Defendants also prayed an injunction 
against plaintiff’s restraining them from interfering with 
‘the ditch or pond and enjoining them from pasturing the 
and or taking the grass therefrom, or from in any way 
‘using the land contrary to the terms of the lease, and for 
general relief. Plaintiffs replied, admitting the execution 
of the lease as alleged in both petition and answer, and 
‘admitted that the lease was made after and for the purpose 
of closing the proceedings in ad quod damnwm instituted 
in the district court, and contending that the lease fully 
defines the rights of the respective parties. The trial was 
had to the district court, which resulted in the following 
decree : 

“ And now on this second day of June, A. D. 1888, 
this cause came on to be heard on the pleadings and proof 
adduced by the respective parties, and the court being fully 
advised in the premises doth find, from the issues joined in 
the case, for the defendants; and the temporary order of in- 
junction hereinbefore granted is dissolved, and that said 
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restraining order of injunction was wrongfully obtained; 
and the court doth further find that under and by virtue 
of the lease stipulation aud transcript of the record of the 
district court in the proceedings in ad quod damnum in the 
district court of Fillmore county, in the state of Nebraska, 
in the case of Jerusha A. Ellis v. The Burlington & Mis- 
souri River Railroad Company in Nebraska, a corporation 
duly organized under the laws of the state of Nebraska, 
and Frederic Garbe, defendants: Tuiat the said plaintiffs, 
by virtue of mesne conveyance from Jerusha A. Ellis, 
have the right to use said lands mentioned in said lease set 
forth in defendants’ answer, and in said transcript of the 
record of the proceedings in ad quod damnum herein re- 
ferred to, the same as though said lands had been condemned 
in said proceedings in ad quod damnum and not otherwise, 
which is the right to flow the water back upon and over said 
lands for the said purpose of operating their said mill, and 
none other or greater rights; that the said defendants 
have the right to cut a ditch upon and over said lands 
and to so turn the water as to enable them to make and 
maintain a fish pond upon said lands without in any man- 
ner diminishing the flow or quantity of water to said 
plaintiffs’ mill, and without in any manner interfering with 
the dam or race of said plaintiffs’ mill; and the court further 
finds that said defendants have the exclusive right to pas- 
ture said lands and gather the grass and herbage therefrom, 
and to cut and take the timber from said lands mentioned 
in said lease, and to use and occupy said lands for pasture, 
meadow, or cultivation, and for all other purposes so long 
as they in no way interfere with the usefulness of plaint- 
iffs’ mill, or interfere or trespass upon the water rights of 
the plaintiffs, which is the right to flow said lands for mill 
purposes. And the said defendants have the right to use 
said lands for all legitimate purposes, preserving and main- 
taining the water rights of said plaintiffs; and the court 
doth further find that the said defendants have the right to 
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erect and maintain a fish pond or ponds upon said lands 
mentioned in said lease, upon the condition that the same 
does not diminish the supply of water to plaintiffs’ mill, 
and to dig ditches and take the water from said Blue river, 
on said leased lands, for fish pond or ponds; and the court 
doth further find and decree in accordance with the find- 
ings as set forth above. 

“And the plaintiffs, their agents, servants, attorneys, and 
assigns, are forever and perpetually enjoined from in any 
way or manner interfering with ditch or ditches, fish pond 
or ponds, and they and each of them are enjoined from 
pasturing said lands mentioned in said lease, or taking the 
grass therefrom, or from using said lands, or in any way or 
manner contrary to the terms of said lease as herein inter- 
preted, and it is further found, adjudged, and decreed that 
said plaintiffs’ bill be and the same is hereby dismissed at 
the cost of said plaintiffs, and it is further considered, ad- 
judged, and decreed, that said defendants recover their 
costs herein expended, taxed at $ ny 

From this decree plaintiff appeals. It appears from the 
record that about the time stated in the petition, Jerusha 
A. Ellis instituted proceedings in ad quod damnum against 
defendant for the purpose of securing the right to over- 
flow the banks of the Blue river above her mill; that a 
jury was impaneled to assess her damages and returned their 
verdict in favor of defendants in the sum of $240; that 
defendants then appeared and filed their exceptions to the 
proceeding, when some kind of a compromise was made by 
which the lease referred to was entered into, and the sum 
of $941 was paid therefor. The stipulation referred to in 
the lease is not found in the record of this case. 

The principal inquiry in this case is as to the proper 
construction to be given to the lease, as some of its provis- 
ions are contradictory and rather indefinite. The lease is 
as follows: 
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LEASE, 


“Know all men by these presents, that we, Frederic 
Garbe and Wilhelminie Garbe, his wife, of the first part, 
for and in consideration of the sum of nine hundred and 
forty-one dollars, as well as for the purpose of carrying 
out the terms of the stipulation in the case of Jerusha A. 
Ellis against F. Garbe and Burlington & Missouri River 
Railroad Company in Nebraska, dated June 8th, 1881, and 
filed in district court of Fillmore county, Nebraska, do 
hereby, and by these presents, lease unto Jerusha A. Ellis, 
her heirs, executors, administrators, and assigns, for so 
long and for such a period of time as the said Jerusha A. 
Ellis, her heirs, executors, administrators, or assigns shal] 
keep up and maintain a mill on or near the present site on 
section one, township 8 N., R. 4 W., the following de- 
scribed lands: 

“All of the southwest quarter of the northeast quarter 
of section one, township number eight north, of range 
four west, except that part thereof lying southwest of the 
river and not overflowed by the mill dam of the said Je- 
rusha A. Ellis as now maintained on said premises, said 
amount of land so reserved out of said S. W. 4 of the N. 
E. 4, amounting to eight and 32-100 acres, Also all that 
part of the northwest quarter of said section one, township - 
8 N., R. 4 west, more particularly described as follows; 
Commencing thirteen chains and eighty-two links north of 
the center of said section and running thence north to the 
section line, thence west 36 chains and 15 links, thence 
south 3 chains and 84 links, thence in a southeasterly di- 
rection and along the south bank of the river to the place 
of beginning: . 

“All of said land so leased to the said Jerusha A. Ellis, 
her heirs, executors, administrators, and assigns, amounting 
to (94 and 10-100) ninety-four and ten-one-hundredths 
acres, as the same was surveyed and platted by W. 8S. 
Crawford, county surveyor of Fillmore county, Nebraska, 
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on the 20th and 21st days of October, A. TD. 1881, and as 
will more fully appear from the plat of sad survey on file 
in the office of the clerk of the district court of Fillmore 
county, Nebraska, in the case of F. Garbe vs. Jerusha A. 
Ellis and the B, & M. R. RB. Co. in Neb.: 

“To have and to hold the same to her and her heirs, ex- 
ecutors, and administrators and assigns, for the purpose of 
running, maintaining, and operating a mill and for mill pur- 
poses, the said Jerusha A. Ellis and personal representa- 
tives and assigns to have all the rights, privileges, and use 
and benefit of said land as described in this lease for the 
purpose aforesaid, as though she were the owner thereof in 
fee simple. Except that said lessee nor his heirs or personal 
representatives or assigns are not to cut the timber, if any 
there be growing on said land so leased, but said lessors or 
their assigns are. to have the right to this timber growing 
on said land, and provided further the said lessors and their 
assigns shall forever have free access to the southwest side 
of said river and dam for farming and stock purposes. 

“This lease is an absolute lease for all the lands described 
in said lease for the period of time therein named and for 
all purposes save the exceptions expressly named. 

“The rights of said Jerusha A. Ellis and her assigns un- 
der this lease are as to all of said Jeased lands, the same as 
if said lands had been condemned on proceedings in ad 
quod damnum. .And the said Jerusha A. Ellis and her 
representatives and assigns are to pay all taxes hereafter. 
assessed or levied upon the lands described in this lease. 

Witness our hands this 6th day of January, A. D. 1882.” 

Upon the trial, a rough plat or diagram of the whole of 
section one, showing the course of the river through it, 
was introduced in evidence, which, as an aid to an un-. 
derstanding of the contentions of the parties, we approxi- 
mately reproduce: 
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It is contended by plaintiffs, that by a proper and rea- 
sonable interpretation of the lease, they are entitled to the 
exclusive use of the land lying north of the south bank 
of the river, and are therefore entitled to pasture it, or to 
make of it such other use as they may desire; that de- 
fendants have no right to use it for auy purpose, that it 
was so understood by defendants at the time of the execu- 
tion of the lease, and therefore the reservations were made, 
and subject to which the rights of plaintiffs are as though 
she, the lessee, were the owner thereof in fee simple; and 
that “the lease is au absolute lease for all the land de- 
scribed therein for the period of time stated, and for all 
purposes save the exceptions expressly named.” 
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This language, when taken in connection with the fact 
that a much larger sum was paid than named by the jury 
of inquest, and that the lessees were required “ to pay all 
taxes hereafter assessed or levied upon the land described 
in this lease,” and the reservation of the land on the south- 
west side of the river for farming purposes, would seem to 
indicate that the whole of the land described in the lease 
was to be conveyed thereby to the lessee; but it is quite 
probable that these quoted portions of the lease are modi- 
fied by the other provisions, which limit the right of the 
lessees “to have and to hold” the property ‘‘for the pur- 
pose of running, maintaining, and operating a mill, and 
for mill purposes,” and that the right of the lessee should 
be “the same as if said Jand had been condemned on pro- 
ceedings in ad quod damnum.” 

Comparatively little evidence of the circumstances ac- 
companying and surrounding the exccution of the lease, 
and which might have aided in its interpretation, was 
given, and for this reason we are inclined to accept the 
construction adopted by the district court, so far as the use 
of the farm or pasture land is concerned, as final ; although 
we may not feel entirely certain of its correctness. This 
part of the decree therefore will not be molested. 

But it will be observed that by the decree the right of 
def. udants to construct the two dams in the river, and to 
change the channel into the ditch or race is declared, and 
plaintiffs are enjoined from interfering therewith. 

If the proper interpretation of the lease is as contended 
for by plaintiffs, that defendants have no higher or greater 
right than if the land had been condemned by proceedings 
in ad quod damnum, yet we are persuaded that that part 
of the decree is wrong and cannot stand. If it is true 
that plaintiffs have the same and no other rights than they 
would have had, had the ad quod damnum proceedings 
been prosecuted to the end, we apprehend there is no doubt 
but that they would have been protected from any inter- 
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ference with the stream above their dam, to the head of 
dead water, which might be to their damage; and by sec- 
tion 24, chapter 57, of the Compiled Statutes, the owner or 
occupier of the mill would have the right to enter upon 
any land through which the stream might pass, to restore 
any injury which may have been done to the banks, and 
thus prevent the water escaping therefrom. The owner of 
such mill, after procuring the right to dam a stream, and 
cause the water to set back upon said stream, has a vested 
right not only in tlie water, which he would have by rea- 
son of his title to the land through which it runs, and to 
the fall caused by his dam, but to the reservoir of water 
created thereby, and in this right he is entitled to protec- 
tion the same as in any other. It must be apparent that 
by two dams within the dead water caused by the plaintiff’s 
dam, the reservoir would be greatly diminished, and to that 
extent the value of the franchise would be impaired. But 
aside from this, the uncontradicted testimony of John Run- 
nell, who has been in the milling business for thirty-five 
years, and who has resided near the property in question for 
the last ten years, was to the effect that by damming the 
water, as proposed by defendant, plaintiffs’ dam might be 
washed away; that it was difficult to make a dam that 
would withstand the water when high, and that on an oc- 
casional high water the dam, when erected by defendant, 
would wash out, and cause the destruction of plaintiffs’ 
dam. Upon cross-examination he testified to the ques- 
tion, “Do you mean to say that the cutting across there 
would endanger the dam below?” His answer was, 
“Yes, sir; I do—it might at times.” He was then asked, 
“How might it if there was a free flow through here?” 
To which he answered, “ He can’t cut the channel so as 
not to check the water through there without cutting twelve 
feet deep.” 

A careful examination of the evidence and plat of the 
river at the point where it is proposed to construct the 
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ditch and dams, satisfies us that the proposed improvement 
cannot be made without endangering plaintiffs’ property. 
This being true, the Jaw will afford relief and protection. 

The decree of the district court must therefore be modi- 
fied so as to protect the rights of plaintiffs to the exclusive 
use of the river and the water therein in defendant’s land, 
and defendant will be enjoined from constructing the dams 
and ditch referred to. As thus modified, the decree will 
be affirmed. 


JUDGMENT ACCORDINGLY. 


TuHE other Judges concur. 


GreorGE Martin v. THE State oF NEBRASKA. 
[FILED SEPTEMBER 17, 1889.] 


The former decision in this case reported in 23 Neb., 371, ad- 
hered to. 


REHEARING of case reported in 23 Neb., 371. 

O. P. Mason, for plaintiff in error. 

William Leese, Attorney General, for defendant in error. 
ReEsE, Cu. J. 


This case is upon a rehearing granted after the decision 
reported in 23 Neb., 371, was announced. 

An exhaustive brief has been filed by counsel for plaint- 
iff in error, in which substantially every question in the 
former opinion is ably reviewed. But after a careful reéx- 
amination of the propositions presented we are satisfied with 
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conclusions reached at that time. The judgment of 


of the court as then entered will stand. 


JUDGMENT AFFIRMED. 


Coss, J., concurs. 


MaxweE tt, J. dissents. 


Pav. A. ENGLISH, APPELLEE, v. Joun O. MILLican, 


APPELLANT. 


JouN O. MILLIGAN, APPELLANT, v. Paun A. ENGLIsH, 


APPELLEE, 


[FiLep SEPTEMRER 17, 1889.] 


1, Evidence. . The finding of facts by the district court held to be 


sustained by sufficient evidence. 


2. Partnership: DissoLuTron Contract: SPECIFIC PERFORM- 


ANCE. Aand B were in partnership in carrying on the bnsiness 
of dealing in lumber, grain, agricultural implements, etc., and 
were possessed of an elevator and offices for the transaction of 
business, and other real estate, most of which was held in the’ 
name of B. The partnership was dissolved, when B made a 
written proposition to sell his interest in the firm, including a 
portion of the real estate, for a specified sum of money to be paid 
in part by taking a portion of the real estate atan agreed price, the 
balance to be paid in money, to be realized out of the collection 
of notes and accounts due the firm, after the payment of all firm 
indebtedness, the same to be collected by A without expense to 
B; the loss of all the uncollectable claims to be borne equally 
by the two, the balance of the purchase price to be paid in money 
by A after the husiness had been wound up. Under this con- 
tract the parties took possession of the real estate designated as 
belonging to each, but B refused to execute the necessary con- 
veyances, In an action by A against B for the specific per- 
formance of the contract, it was held that A was entitled to 
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maintain the action, in order to the protection of his rights, but 
that he was not entitled to a final decree until he had complied 
with all the terms of the contract on his part to be complied 
with, and the full payment of the purchase price. 


APPEALS from the district court for Wayne county. 
Heard below before Norris, J. 


Northrop & Welch, and J. C. Crawford, for appellant 
Milligan: 

Misrepresentations were made by appellee, and whether 
fraudulent or not, if acted upon by another to his prejudice, 
are grounds of relief in equity. (Morgan v. Hardy, 16 Neb., 
427). Mutuality of obligation is a necessary element in 
contract. (State v. Barker, 4 Kas., 380). As to the req- 
uisites of a decree of specific performance; Pomeroy, Eq. 
Jur., Vol. 3, Sec. 1,405 N. 1. Morgan v. Hardy, 16 Neb., 
438. The alleged contract of April 28 failed to show the 
name of the proposed vendee or to describe the property, 
and upon its face was an agreement for credit whose terms 
were not fixed; hence it is wholly insufficient. (Schmeling 
v. Kreisel, 45 Wis., 325; Blanchard v. McDougal, 6 Id., 
167; Knoll v. Harvey, 19 Id., 99; Tiernan o. Gibney, 24 
Id., 190; fron Co, v. Todd, 14 Atl. Rep., 27.) As the 
possession of English was uninterrupted throughout, there 
could be no new possession, but only a continuation of that 
which he had. (Blanchard v. McDougal, 6 Wis., 167; 
Knoll v. Harvey, 19 Id., 99.) An agreement will not be 
enforced which is not certain, mutual, and reasonable, or 
which is tainted with fraud, surprise, improper conceal- 
ment or misrepresentation. (3 Wait’s Act. and Def., 188; 
Flight v. Bolland, 4 Russ., 298; Catheart v. Robinson, 5 
Pet. [U.S.], 264; German v. Machin, 6 Paige, 288; Bruck 
v. Tucker, 42 Cal. 346; Waring v. Ayres, 40 N. Y., 357; 
Blanchard v. Ry. Co., 81 Mich., 43.) A party cannot 
compel the performance of a contract by another which he 
is not himself bound to perform. (Pomeroy, Eq. Jur., 
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Vol. 3, Sec. 1,405, N.1, 2; Cordova v, Smith, 9 Tex., 129; 
58 Am. Dec., 1386; Bodine v. Glading, 21 Pa. St., 50; 59 
Am. Dec., 749; 5 Wait’s Act. and Def., 778.) 


H. C. Brome, and James Britton. for appellee: 


The claim of misrepresentation is refuted by the evi- 
dence. A verbal contract for the sale of real estate, where 
‘there is possession and part performance, will be specifically 
enforced. (Ldaines v. Spanogle, 17 Neb., 637.) The pos- 
session of English was under the contract of purchase, and 
coupled’ with payment would avail as part performance. 
(Blanchard v. McDougal, 6 Wis., 165.) 


Reese, Cu, J. 


Prior to the commencement of the two suits which are 
now before us, the principal parties Milligan, and English, 
were partners doing business in Wayne, in this state, as J. 
O. Milligan & Company; the business being that of buy- 
ing and selling lumber, agricultural implements, grain, 
and coal. 

On the 14th day of October, 1887, English, as plaintiff, 
filed his petition in the district court, in which the fact of 
the partnership was alleged, and that on the 16th day of 
May, 1887, the firm owned one elevator building, on the 
right of way of the Chicago, St. Paul, Minneapolis & 
Omaha Railroad Company, also lots 7, 8,9, 10, 11, and 
14, in block 20, in the town of Wayne, alsoa house and 
lot known as the Woodruff house, described as lot 3, and 
the south half of lot 2 in block 7, in Crawford & Brown’s 
addition to said town; also obligations and accounts 
amounting to a large sum, and grain in the crib. The 
legal title to lot 13, block 20, was in the name of plain- 
tiff and defendant as tenants in common. The title to 
the house known as the Woodruff house was in the firm 
name of J. O. Milligan & Company. The title to lots 
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7, 8, 9, 10, 11, and 14, was in the name of defendant 
John O. Milligan. The corn cribs were located on the 
land, the title to which was in Milligan, the said title 
being held in trust for the firm. On lots 7 and 8 in 
block 20, the firm had constructed a brick block of great 
value with partnership funds. It was alleged that on or 
about the said 16th day of May, 1887, defendant entered 
into an agreement with plaintiff, and thereby sold and 
agreed to deed to plaintiff all of defendant’s right, title, 
and interest in all of the property described, and includ- 
ing the business of the firm, for the sum of twenty-nine 
thousand dollars, which plaintiff agreed to pay; that 
by the terms of said agreement defendant was to take as 
part payment of said account the elevator building at five 
thousand dollars ; the house and lot known as the Wood- 
ruff house at eleven hundred dollars, the balance to be paid 
in notes, demands, and accounts due the firm; that in 
case the proceeds to be collected were insufficient to pay 
the remainder, plaintiff should pay the deficiency in money ; 
and in case any claims should be lost the loss should fall 
equally on both parties; that plaintiff should collect the 
outstanding claims without charge to defendant, and that 
defendant should have all the profits of the elevator busi- 
ness after January Ist, 1887; that in pursuance of said 
agreement and sale the partnership was dissolved and de- 
fendant took possession of the elevator building and had 
occupied the same ever since, dealing in grain therein, 
and had also taken possession of the property known as the 
Woodruff house, aud received the rents and profits thereof; 
that at the same time plaintiff took possession of all the 
other property formerly owned by the firm and had ever 
since occupied the same; that on the 1st day of June, 1887, 
defendant bought of plaintiff the contracts for grain and 
the grain in the elevator, amounting to four thousand five 
hundred and sixty-four dollars and thirty-two cents; and 
the corn in the crib of the value of four hundred and 
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eighty-four dollars, which by the sale had become the. 
property of the plaintiff, and had agreed to apply the same 
as part payment of the twenty-nine thousand dollars; that 
on the 4th day of the same month, at the request of de- 
fendant, plaintiff paid ninety-one dollars and ninety cents 
on checks issued by defendant; that since the said 1st 
day of June plaintiff had proceeded with due diligence to 
collect the note and accounts due the firm, which exceeded 
the liabilities of the firm, and the amount due defendant, 
and was still so engaged; that on the 20th day of June, 
1887, he executed the necessary conveyances to be made 
by him to defendant and offered the same to defendant, 
who refused to accept them, and that he demanded the 
proper conveyances from defendant, which defendant also 
refused to make; that after the making of the agreement 
referred to, and in violation thereof, defendant executed 
to defendant Gardenier a mortgage on his interest in lots 7 
and 8 in block 20, upon which the brick building had been 
erected, but at the time of the exccution thereof the prop- 
erty mortgaged was in the possession of plaintiff, and that 
Gardenier well knew of his rights under his purchase, and 
that the mortgage was in fraud of plaintiff’s rights. A 
specific performance of the contract was prayed. 

To this petition defendant Milligan filed his answer, ad- 
mitting the existence of the partnership, to ownership of 
the accounts and notes, the grain, elevator, and property 
known as the Woodruff house, that the legal title in lots 
7, 8, 9, 10, 11,14, block 20, was in him, and that the firm 
had constructed the brick house on lot 7 with partnership 
funds and by so doing the firm had obtained an equitable in- 
terest in said lot which he was willing to convey to it upon 
being paid its value; and denying that plaintiff or said 
firm had any interest whatever in the title to the other lots 
in said block. The execution of a mortgag: for two thous- 
and dollars to Gardenier was admitted, but all fraud was 
denied in connection therewith, and it was alleged that it 
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was executed in good faith and for value. It was alleged 
that about the first day of January, 1887, it was agreed by 
plaintiff and defendant that the partnership business should 
be closed up and discontinued as soon as practicable there- 
after; that plaintiff, who had had charge of the business of 
the firm, should cease buying, excepting such articles as 
‘might be of immediate use, and collect all accounts and notes 
due the firm as fast as possible, and shonld reduce the lia- 
bilities as rapidly as practicable; and that he should en- 
deavor to find a purchaser for the property and business of 
the firm; that about the 27th of April, 1887, plaintiff 
came to the residence of the defendant at Scribner and rep- 
resented to defendant that he had found a purchaser for the 
whole firm property in Wayne; that the liabilities of the 
firm did not exceed five hundred dollars, and that the ac- 
counts due to the firm held by him for collection had, by 
collection, been reduced to six thousand dollars, and desired 
defendant to state what he would take for his interest; that 
relying upon the representations of plaintiff, as to the amount 
of the assets and liabilities of the firm, defendant agreed, if 
the sale of the entire property and business of said firm 
could be made, to take twenty-nine thousand dollars for 
his interest; and for the purpose of aiding in effecting a sale, 
that if the elevator and Woodruff house and lot could 
not be included in such sale, he would take the elevator at 
five thousand dollars, and the house and lot at eleven hun- 
dred dollars; that for the purpose of having a complete 
settlement of the partnership affairs, and relying on the 
statements of plaintiff as to the assets and liabilities of the 
firm, he agreed to take the notes and accounts, which would 
amount to $5,500, and which would leave about $1,700 
due him in case the sale should be made; that no purchaser 
was ever found, and no person had ever paid, or offered to 
pay, the defendant the purchase price of said property; that 
on the 28th day of April, 1887, the liabilities of the firm 
were $22,741.29 and that notes and accounts due said firm 
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on that day amounted to $26,841.55 ; all of which was well 
_ known to plaintiff; that he never offered to sell plaintiff 
lots 7, 8, 9,10, 11, and 14, in block 20, in the town of 
Wayne, or to contract with him in relation thereto ; that 
for more than a year prior to June 1, 1887, oneStephen B. 
Russell had been employed by the firm in and about the 
elevator and grain business at Wayne, and that about that 
time plaintiff notified Russell that he (plaintiff) would 
have nothing more to do with that part of the partnership 
property consisting of the elevator, grain therein, corn in 
the cribs, and contracts for the purchase of grain, and that he 
abandoned the same; that upon defendant being informed of 
the fact, he directed Russell to continue in charge and pre- 
serve the property, and dispose of the grain then on hand 
for the benefit of the firm, and defendant sent to Russell 
money of his own personal funds to enable him to do so; 
that Russell did as directed, and remitted the proceeds — 
$2,854.60—to defendant, who applied $1,471 thereof to 
the payment of a debt due him from the firm, $990 thereof 
to the payment of a debt due W. F. McCrary & Com- 
pany from the firm, leaving a balance of $393.20 which he 
held for the benefit of the firm, and for which he was ready 
to account; that his possession of.the elevator was made 
necessary by the abandonment thereof by plaintiff and was 
alone for the benefit of the firm. All averments of the pe- 
tition not admitted were denied. 

Plaintiff’s reply consisted of a general denial of all the 
new matter contained in the answer. 

On the 19th day of November, 1887, Milligan, as plaint- 
iff, instituted an action against English, as defendant. In 
his petition he set out at length the formation and contract 
of the partnership, the accumulation by it of a large amount 
of property at Wayne and Winside, the amount of the 
capital placed in the firm by himself, the undertaking of 
defendant English to carry on the business and pay the 
debts and expenses of the business; his failure to do so; 
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that the partnership was dissolved ; the sale of the property 
and business at Winside; that defendant had failed and 
refused to keep an exact and correct account of moneys 
received and expended by him; that he had wrongfully ap- - 
plied the partnership funds to his own use, and refused to 
account for the same; had excluded plaintiff from access to 
the property, and had set up a claim of ownership adverse 
tohim. The terms of the partnership, as alleged in the 
first paragraph of the petition, were, that the defendant 
English should be at all the expense of carrying on said 
business and pay all the said expenses out of his share 
of the profits, to wit, one half, and that one-half of the 
gross profits of the business should be credited to jlaintiff 
’ Milligan at the end of each year. 

English filed his answer to this petition; First, denying 
ali the allegations thereof except such as were expressly 
adniitted; Second, admitting the formation of the part- 
nership as stated in the first paragraph of the petition of 
the plaintiff, but alleging that the contract of partnership 
was modified on the 1st day of March, 1883, so that all 
earnings made by the partnership profits due, and accru- 
ing to defendant and reinvested in the partnership busi- 
ness by him, were to inure to his exclusive benefit, and 
that plaintiff should have no right to participate therein 
during the existence of the partnership; that the modifi- 
cation was assented to, acted upon, and fully ratified, and 
became a part of the original article of the partnership; . 
that the partnership fund was reduced to $22,157.54, of 
which sum the parties respectively were to contribute one- 
half, and in addition to the share of the partnership fund 
which he, the defendant, was to receive, he was to devote his 
whole time to the care and control of the business, and as 
compensation for his personal services, was to receive the 
sum of $75.00 per month, to be paid him by the firm; 
that plaintiff Milligan should withdraw from the capi- 
tal invested in the partnership business at that time such 
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sum as exceeded the amount that plaintiff was bound to 
contribute to the business under the modification ; but that 
the withdrawal was to be at such time and for such amounts 
as not to endanger the financial standing of the firm; that 
all sums paid over between the first day of January and 
the first day of June, 1886, on such excess, were to draw 
interest at the rate of ten per cent per annum from Janu- 
ary, 1887; interest to be paid by Milligan and Company 
to Milligan, and that all sums remaining due and unpaid 
from and after June 1, 1886, were to yield to Milligan the 
same percentage as his half interest in the partnership bus- 
iness ; that the copartnership relation as then existing 
and as modified was continued until about the 16th day of 
May, 1887, plaintiff at all times assenting to, knowing 
of, and ratifying the partnership as modified, and that on 
that date the partnership was dissolved ; that on that date 
plaintiff Milligan submitted a written proposition for a 
dissolution and settlement of the business, which is set out 
in full in the answer, and will be hereafter noticed but need 
not be now copied; that defendant English accepted the 
proposition so made by plaintiff and the partnership affairs 
were settled; the plaintiff Milligan had taken possession 
and exclusive control of the elevator building, and also 
of the Woodruff house and lot, and had used both for his 
exclusive use and benefit and in his own name since that 
time; that in pursuance of the agreement defendant took 
possession of the business at Winside, also the brick store - 
building referred to; that defendant had tendered the 
plaintiff proper conveyances for the property received and 
occupied by him, and also the notes and accounts of the 
firm of J. O. Milligan & Company; that there had been 
paid to the plaintiff in the elevator building, the Woodruff 
house, grain and contracts for grain, and corn cribs, the 
sum of $11,548.52, they having been previously purchased 
of the plaintiff by the defendant, and were applied on the 
payment of $29,000; that at the time of the contract the 
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liabilities of the firm were about $16,000, and that the ac- 
counts and bills receivable of the firm aggregated about 
$30,000; that since that time defendant had coliected 
abont $10,500 of the same, which had been applied to 
the pay ment of the liabilities of the firm ; and at the request 
of plaintiff, defendant had made statements to the man 
Russell in charge of the elevator of the amount collected 
and paid out. 

The reply consisted of a general denial of all new mat- 
ter alleged in the answer. 

When the causes came on for trial in the district court 
they were consolidated, so far as the trial was concerned, 
and tried as one case; but different findings were made by 
the court in each case. In the suit of English against Mil- 
ligan, the court found that the plaintiff was entitled to the 
specific performance of the contract set out in his petition; 
that lots 7, 8, 9, 10, 11, and 14, in block 20, in the town 
of Wayne were, at the time of the commencement of the 
suit, partnership property, and that the plaintiff, as one of 
the partners, was in possession of said property at the time 
the mortgage was given to Gardenier, and that the said 
mortgage was void and of no effect. A decree was entered 
in the usual form, requiring the execution of the contract 
on the part of Milligan and setting aside the mortgage ex- 
ecuted by Milligan and wife to Gardenier. In the case of 
Milligan against English there was a general finding in 
favor of the defendant and a decree that the action be dis- 
missed. From these two decrees Milligan appeals to this 
court and presents the cases as one, and they are so treated 
in the arguments and briefs. 

No appearance was made in the district court by Gar- 
denier. 

The evidence submitted upon the trial was conflicting in 
a high degree upon every material point in the case; and 
it would be impossible for us to separate the true from the 
untrue, or to say which of the witnesses testified truthfully 
sad which falsely. 
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The proposition of sale made by Milligan was in writ- 

ing, and as follows: 
“April 28th, 1887. 
' “T propose to sell and deed the lots on north side of track, 
used for lumber, lots on south side of track not included, 
and my interest in the business at Wayne, for twenty-nine 
thousand dollars, I agreeing to take the elevator at five 
thousand dollars, and the property known as the Woodruff 
house in Wayne, for eleven hundred dollars as part pay- 
ment on the twenty-nine thonsand dollars. I am to have 
all the profits on the elevator business from January 1, 
1887, and to have the interest on all notes and accounts 
from February 1. I am to take the notes and accounts 
due the company, all over and above the liabilities of said 
company, as part pay, with this condition: Paul English 
is to collect them free of any charge, and any notes or ac- 
counts that we lose, he, Paul English, is to lose half, 
together with the interest that would be due on the same; 
balance due me after taking out the items mentioned above 
to be paid in cash, or if any time beyond May 1, 1887, is 
given, to draw ten per cent until paid. 
“J. O. MILiiaan.” 

It is shown by unquestioned proof that the parties were 
not satisfied with their business relations, and that each 
desired to be relieved from the partnership, Milligan 
resided at Scribner, English at Wayne. The corres- 
pondence and proof of conversation show the fact of 
the existing dissatisfaction. The testimony of English, is 
in substance, that he represented to Milligan that if he could 
find a purchaser for all or any part of the business he 
would try to purchase from Milligan; that he was about 
selling the lumber and implement -business to Conner and 
Philleo; and by the agreement on the part of Milligan to 
retain the grain elevator and the Woodruff house, he was 
then able to make the purchase; that he at all times, 
talked with Milligan of the probability of the purchase by 
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himself, and with’ that understanding between them, the 
written proposition was given; that the contract was sub- 
sequently consummated, and the possession of the Woodruff 
house and elevator taken by Milligan, and of the other 
property by himself, with the full consent of both. This 
finds some support in letters written by Milligan, in which 
the subject of leasing the elevator property to English is 
referred to in such a way as to indicate ownership on his 
part. The questions of fact must be taken as settled by 
the district court, and that part of the case cannot be 
molested. This also must dispose of the contention of 
Milligan thai the contract in itself is insufficient to sustain 
a decree for specific performance. The case cannot be dis- 
posed of upon the language of the contract alone. If it 
were true (as the court must have found) that the parties 
under its provisions went so far as to strike the balance, 
ascertain the condition of the accounts, exchanging posses- 
sion of real property, and thus ratifying the written con- 
tract and executing its provisions, it would be too late to 
question it upon the ground that no purchaser was named, 
and that by its terms no one was designated as the buyer, 
or who could take under it. 

But it is claimed that the contract was obtained by a sup- 
pression of fact as to the assets and liabilities of the firm. 
This is denied by English in his testimony, and there was 
some proof submitted by which the court could find that 
Milligan did not refuse to deliver the conveyances which 
he had signed until long after he had full opportunity to 
examine the books of the firm, and perhaps did know its 
exact financial condition. 

But we are unable to find from the record any proof as 
to the exact amount of the liabilities of the firm, or how 
rouch the collectable notes and accounts are. This would 
be necessary in order to carry out the terms of the con- 
tract, for by it the residue of the $29,000, after deducting 
the price of the elevator and Woodruff property, and the 

22 
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amount which could be realized by collections, was to be 
paid in money. 

While English may insist upon a full execution of the 
agreement by Milligan, he must as fully comply on his 
part. To this end it is necessary that he deposit in court, 
for the use of Milligan, all deeds and trausfers to be made 
by him, make a complete exhibit of the financial condition 
of the firm at Wayne, collect the collectible accounts and 
pay over the money collected, and when this is done, he 
cannot yet hope to have a complete specific performance 
until he has paid the money to be paid to Milligan by him. 

The decree in the case of Milligan against English will 
be affirmed, and that in the case of English against Milli- 
gan will be set aside and the cause remanded to the district 
court with directions to retain it until all the conditions to 
be performed on the part of English are complied with 
and the purchase price paid according to the ‘terms of the 
agreement ; and, when this is done, to enter the order and 
decree necessary for its final disposition, fixing a reason- 
able time within which such conditions are to be performed 


and payments made. 
JUDGMENT ACCORDINGLY, 


Tue other Judges concur. 


‘FANNIE C, STEVENSON, EXECUTOR, ETc., Vv. E, K. Var- 
ENTINE, ADMINISTRATOR, ETC. 


[Fivep SEPTEMBER 17, 1889.] 


11. Conversion. “A person who aids in the conversion of personal 
property is responsible to the owner for its value.’? McCormick 
v. Stevenson, 13 Neb., 70. 

2. Agent: ADMINISTRATOR DE SON TORT. When an attorney at 
law or other person acting as agent for another, known to him 
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to be without authority or right, takes possession of the personal 
property of a deceased person and converts it into money with- 
out administration, he will be liable to the lawful administrator 
for the value of the property so converted and apppropriated, 
without reference to whether he accounts to the person for whom 
fhe acts or not. 


3. The Evidence examined, and held competent and sufficient to 
- support the findings of the court as set out in the opinion. 


Error to the district court for Cuming county. ‘Tried 
below before Powsrs, J. 


M. McLaughlin, for plaintiff in error : 


There is no proof that R. F. Stevenson acted with 
knowledge, and in this respect the case differs from Peck- 
inbaugh v. Quillin, 12 Neb., 586, and McCormick v. Ste- 
venson, 13 Id., 70. The witness Angeline Bromley is dis- 
qualified by sec. 329 of the Code. A degree of interest 
no greater has frequently been held sufficient to exclude: . 
(Ransom v. Schmela, 13 Neb., 73 : Wamsley v. Crook, 3 Id., 
344; 1 Green. Ev., 386-430; McCartney v. Spencer, 26 
Kas., 65; Heydrick’s appeal, 1 Atl. Rep., 31; Smith v. 
James, 34 N. W. Rep., 309; Witthaus v. Schack, 11 N. E. 
Rep., 649; Conklin v. Snider, 9 Id., 880; Forgerson v, 
Smith, 3 Id., 869; Jvers v. Ivers, 61 Ia., 721.) The testi- 
mony of witness Fetter was inadmissible to prove value. 
(1 Sutherland on Damages, 795, 802.) 


E. K. Valentine, for defendant in error: 


One who meddles with personal property not his own, 
even by command of a principal, is liable for injury to 
third parties as if no command had been given. (Wright 
v. Eaton, 7 Wis., 595; Richardson v. Kimball, 28 Me., 
463; Elmore v. Brooks, 6 Heisk. (Tenn.), 45; Ford v. Will- 
iams, 24. N. Y., 359; Burnap v. Marsh, 13 Tl, 535; Per- 
minter v. Kelley, 18 Ala., 716; Gaines v. Briggs, 4 Eng. 
(Ark.), 46 ; Josseyln v. McAllister, 22 Mich., 300; Thorp, 
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v. Burling, 11 Johns., 285; Spraights v. Hawley, 39 N. Y., 
441.) The remedy provided by sec. 185, ch. 23, Comp. 
Stats., is not exclusive. (Jahns v. Nolting, 29 Cal., 507; 
Cooley v. Brown, 30 Ia., 470.) One not an executor nor 
administrator, by meddling with the goods of decedent, or 
otherwise personating the executor, becomes an executor de 
son tort. (Schouler, Ex’rs. and Adm’rs., sec. 190 ; Herrick 
& Doxsee’s Probate Law, 4238-4; Foster v. Nowlin, 4 Mo., 
18; Graves v, Poage, 17 Id., 91; Magner v. Ryan, 19 Id., 
196; Blake v. Hawkins, 98 U. S., 315.) If R. F. Ste- 
venson, in his lifetime, was liable as an executor de son tort. 
his estate is now liable. (Swift v. Martin, 2 West. Rep, 
(Mo.), 146.) A meddler with a decedent’s goods is es- 
topped to deny his executorship. (Hilliard on Torts, 329.) 
He must account to the legal representative for all property 
coming into his hands (Crispin v. Winkleman, 57 Ia., 5238); 
has all the liabilities but none of the privileges of an ad- 

‘ ministrator. (Johns v. Wooling, 29 Cal., 507.) The testi- 
mony of witness Bromley was competent and corroborated. 
Only a direct legal interest can exclude. (1 Green. Ev., sec. 
389; Evans v. Eaton, 7 Wheat. [U. 8.], 356.) Declara- 
tions of an intestate, against interest, are admissible in 
suit against his administrator. (Lide v. Lide, 32 Ala., 449; 
1 Green. Ev., 147, 153, 171, 172, 189.) 


REEsE, Cu, J. 


This is a proceeding in error to the district court of Cum- 
ing county. 

It was alleged in the petition that defendant in error 
was the duly appointed and qualified administrator of the 
estate of B. M. Gay, late of Cuming county, deceased, and 
that said Gay, at the time of his death, was possessed of ~ 
personal property of the value of $4,284.40, the property. 
being described as one drug store of the value of $2,400; 
. one horse, phaeton, and harness of the value of $130; one 
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gun of the value of $35; cash on hand of the value of 
$1,156, and books of account of the value of 8563.40; and 
that soon after the death of said Gay, one R. F. Stevenson 
obtained possession of said goods, chattels, money, and book 
accounts, and unlawfully converted the same to his own 
use, to the damage of plaintiff in the sum named ; that af- 
terwards, on the 9th day of March, 1885, the said R. F. 
Stevenson died testate, and by his will left plaintiff in error 
as his executrix, who duly qualified and entered upon the 
duties of said office; that the claims named in the petition 
had been duly filed in the county court of Cuming county 
against the estate of said Stevenson, and had been re- 
jected by said court, from which plaintiff in error had 
duly appealed. There was a prayer for judgment for 
the sum of $4,265.91, and interest thereon from July 1, 
1883. 

The answer of plaintiff in error consisted of a general! 
denial. 

The cause was tried to the court without the interven- 
tion of a jury, and the trial resulted in the following find- 
ings and judgment: 

“Now on this 25th day of January, 1888, this cause 
comes on for decision, the same having been heretofore 
tried, argued, and taken under advisement, and the court, 
after hearing all the evidence, and arguments of counsel, 
and being fully advised in the premises, finds upon the. 
issue joined, and evidence as follows : 

“First. That the said B. M. Gay died intestate in Cum- 
ing county, Nebraska, on or about the 20th day of June, 
1883, leaving an estate therein consisting of real and per- 
sonal property, and also left surviving him a widow and 
three children living in the state of Connecticut, who were 
entitled to said property as the heirs of said Gay. 

“ Second. That in about the month of July, 1883, the 
said R. F. Stevenson was the attorney for one Augustine 
Bromley, who claimed the property as her own, took 
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possession of, sold and converted certain of the property 
of saic estate of the value of $4,055. 

“Third, That said Stevenson was an attorney at law, 
and the only relation he sustained to said property, was 
that of attorney for said Bromley, to whom he accounted 
for the same. 

“Fourth. That the time he so acted for said Bromley, 
the said Stevenson was advised of the fact that said 
Gay left surviving him the widow and children as afore- 
said, and that they were entitled to the property of said 


- estate, 


“Fifth. That the said Valentine is the duly appointed 
and acting administrator of the estate of said Gay, and 
that Fannie C. Stevenson is the executrix of the estate of 
said Stevenson. 

“And as a conclusion of law, that the acts of said Steven- 
son in taking possession of, and selling said property, made 
him a wrong doer, and liable for the conversion of said 
property to the estate of Gay. 

“And that the plaintiff is entitled to recover from de- 
fendant the sum of $4,055, together with interest from 
August, 1883, at the rate of seven per cent per annuum. 

“ Whereupon defendant submitted a motion for a new 
trial herein, which was by the court overruled, to which 
ruling of the court defendant then and there duly excepted, 
and forty days given said defendant to prepare bill of ex- 
ceptions. 

“ Tt is therefore considered, ordered, and adjudged that 
the plaintiff have and ‘recover of the defendant the said 
sum of $5,816.53 damages so as aforesaid found due, to 
draw interest from this date. And plaintiff recover his 
costs, taxed at $ A 

A number of errors are assigned, which will be noticed 
in the order in which they are presented in the brief of 
plaintiff in error. 

It is insisted that the evidence is insufficient to sustain 
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the findings. This contention is in the main based upon 
the fact that the principal witness who testified to the ma- 
terial facts was the woman Bromley, with whom Gay unlaw- 
fully lived and cohabited for a number of years in West 
Point, and that her character is such that the estate repre- 
sented by plaintiff in error should not be invaded upon 
her evidence. It must be conceded that if the testimony 
of this witness stood alone, unsupported by other evidence 
and circumstances, it could scarcely be deemed sufficient to 
sustain the case of defendant in error. But there is not 
only sufficient corroboration, but from the testimony of 
substantially all the witnesses, it is certain that after the 
death of Gay, plaintiff’s testator, with full knowledge that 
the woman Bromley was not entitled to any part of the 
estate by reason of any marital relation existing between 
her and Gay, sold the property and collected the money 
and paid the same to her as well as the money on hand at 
the time of Gay’s death. There is no suspicion but that 
he acted in the best of faith toward his client, and that he 
paid over to her all he received, less his reasonable fees and 
charges. But that could not exonerate him if he acted 
with full knowledge of the rights of the representative of 
the estate of the deceased Gay—and of the absence of right 
on the part of his client. 

It was shown by a number of witnesses on the part of 
defendant in error, that soon after Gay’s death plaintiff’s 
testator took possession of the store, took the money from 
the safe, and has not accounted for it to the estate, also that 
he sold the store and the other property and converted them 
into money, and that he has not accounted for any of the 
proceeds. The witness Gibbert also testified to the fact 
of his accompanying the woman Bromley to the state of 
Connecticut at the request of plaintiff’s testator, and re- 
ceiving from her the sum of $700 which he returned to 
Mr. Stevenson. 

None of these witnesses had any direct legal interest in 
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the result of the action, and could not be excluded under 
the provisions of section 329 of the Civil Code. 

Under the usually adopted principle of law, that he who 
intermeddles with personal property which is not his own, 
must see to it that he is protected by the authority of one 
who is the owner or has authority to act, or that he will 
be himself liable; and that if he do an unlawful act, even 
by the command of another acting as principal and without 
right, a liability will attach (See Peckinbaugh v. Quillin, 
12 Neb., 586); we are convinced that a right of action is 
shown as against Mr. Stevenson and in favor of Gay at 
the time of the conversion of the property. And had it 
not been for the death of Mr. Stevenson we are unable to 
see why he could not have been cited to appear before the 
county court under the provisions of Sec. 203 of chapter 
23 of the Compiled Statutes, as having “disposed of money, 
goods, and chattels of the deceased,” and the fact that in so 
doing he acted for another known to be without authority 
would probably afford no justification for his act. Finding 
no error in the judgment of the district court, it is affirmed.* 


JUDGMENT AFFIRMED. 
THE other Judges concur. 


Oxps Wacon Company v. D. M. BEneEpict. 
[FILED SEPTEMBER 17, 1889.]} 


The former decision in this case, reported in 25 Neb., at pave 372, 
adhered to. 


ReEsE, Cu. J., dissenting. 


REHEARING of the case reported in 25 Neb., 372. 


*Upon the application of plaintiff in error the cause was subse- 
quent.y remanded to the district court for an accounting. 
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Atkinson & Doty, for plaintiff in error. 
W. S. Morlan, for defendant in error. 
REESE, Cu. J. 


This cause was decided at the January, 1889, term of 
this court, and is reported in 25 Neb., page 372. A mo- 
tion for a rehearing was subsequently filed, and sustained, 
and the cause has been resubmitted on oral and printed ar- 
guments. 

It is contended by defendant in error: First, That even 
were it true that the district court erred in the order of 
hearing argument by giving defendant the opening and 
closing, yet such error would be without prejudice, and 
hence no ground for reversal; and Second, That defendant 
being the moving party in his effort to have the attach- 
ment discharged, he was entitled to the opening and closing, 
and that the decision of the district court was correct. 

These questions have been ably discussed in the briefs 
and arguments of counsel, but the time at our disposal will 
not permit, nor does the case seem to require, a review of 
the cases cited. 

While it is the opinion of the writer that the law upun 
both points is with defendant in error, yet this view is not 
entertained by the majority of the court, and the former 
decision will be adhered to, by which the rule is estab- 
lished in this court, that where a motion to discharge an 
attachment is based upon affidavits to be used as evidence, 
the allegations of fact in the affidavit for the attachment 
being denied, the burden is on the party holding the affirm- 
ative, which would be the plaintiff in the action, and 
therefore he should be permitted to have the opening and 
closing, both in the order of proof and argument. 


REVERSED AND REMANDED. 
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Ricuarp D. BooKER ET AL. v. PurILie PUYEAR 
(FILED SEPTEMBER 17, 1889.]} 


1. The Petition held to state a cause of action against each of the 
defendants. 


2. The Evidence considered, and held, that upon it, and under the 
law of the case, the verdict and judgment must be upheld, 


Error to the district court for York county. Tried 
below before Norval, J. 


Scott & Gilbert, and Breckenridge & Breckenridge, for 
plaintiffs in error Allen Brothers: 


The petition is insufficient, and the verdict contrary to 
law. Something must be done which would give the right 
of action independent of the conspiracy, to make the latter 
the subject of a civil action. (Cooley on Torts, 125, and 
cases cited; Bailey, Onus Probandi, 49.) And the plaint- 
iff must show actual damage as a result thereof. (Kimball 
v. Harman, 34 Md., 407; 6 Am. Rep., 340.) 


France & Harlan, for defendants in error: 


The petition states the essential elements of a cause of 
action as required by the Code. (Neudecker v. Kohlberg, 
81 N. Y., 296; Moore v. Tracy, 7 Wend., 229.) Con- 
spiracy may be inferred from circumstances. (Jones v. 
Baker, 7 Cowen, 445 ; Forsyth v. Edminston, 11 How. Pr., 
408.) The foundation of the action is the damage done, 
not the conspiracy. (Place v. Minster, 65 N. Y., 89, 95, 97; 
Hutchins v. Hutchins,7 Hill [N. Y.], 104; Cooley on Torts, 
126 and cases cited.) The act of one conspirator is the act 
of all. (Hamilton v. Smith, 39 Mich., 223; Beebe v. Knapp, 
28 Id., 53, 66.) Participation in a conspiracy may be 
only as to plan, ete., and all are participators, if the act is 
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in ‘their interest. (Cooley on Torts, 127.) The only feasi- 
ble mode of proof is to show such concert of action as 
would imply a common arrangement. (Dayton v, Monroe, 
47 Mich., 193); and the evidence required is necessarily 
circumstantial (8 Green. Ev., sec. 93, p. 96). 


Coss, J. 


This action is brought on error from the district céurt — 
of York county. 

Philip Puyear, the plaintiff below, brought his action 
for conspiracy against John W. Hinckley, Richard D. 
Booker, and Arthur A. Allen and Edgar H. Allen, partners 
in trade as Allen Bros., doing business at Omaha, alleging 
that on January 1, 1887, and prior thereto, the defendant 
Booker and the plaintiff were partners in the retail grocery 
business at York, doing a prosperous business, in which 
plaintiff had invested $1,000, and the good-will of the 
business was valued at $500; that on said day the defend- 
ants unlawfully entered into a conspiracy to break up his 
said business and defraud the plaintiff of his money in- 
vested, and of the good-will of the business, in pursuance 
of which they agreed together that Booker should buy of 
plaintiff a one-half interest in said business under the pre- 
tense of a fair and bona fide purchase, but intending not to 
pay for the same, and that the half interest should be de- 
livered to Booker before payment, and that he should then 
declare himself insolvent, dispose of his property, and re- 
fuse to pay any of the indebtedness of the business, and 
inform Allen Bros., to whom the business of plaintiff and 
Booker owed $267 for groceries, that they should come 
and superinduce plaintiff to give a bill of sale to them of 
his half interest in said business, and that at the time of 
making and securing the bill of sale the defendant Hinck- 
ley should come forward and claim that he owned a half 
interest in the grocery business which he had purchased of 
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Booker; and to induce plaintiff to make the bill of sale to 
Allen Brothers that they should falsely promise the plaint- 
iff and agree to take out of said business only groceries 
sufficient, at the market price, to pay them their debt of 
$267, and turn over the balance to plaintiff, and to furnish 
plaintiff sufficient ¢roceries, in addition thereto, to carry on 
a grocery business at the place and in the building in which 
the business was then situate ; and that they should falsely 
represent to the plaintiff that if he would sign such bill 
of sale Hinckley would also sign it; and that they should: 
further represent that said business should be turned back 
to plaintiff in a few hours after the bill of sale should be 
given to them, and that the plaintiff, in the interval, should 
stand on the sidewalk in front of his store and tell his cus- 
tomers that his business would be opened up in a short 
time‘and he would go on with the business, and that Allen 
Brothers should put upon the store door the notice: “ In- 
voicing ; will be open soon ;” and that they should, after 
obtaining such bill of sale and possession of the groceries 
and store room, sell or pretend to sell all of the groceries 
for sufficient only to pay said indebtedness to them — $267 
—and costs and expenses of sale; that Booker and Hinck- 
ley should thus come into the possession, and thus become 
the owners of said groceries, although, in fact, the same, 
and the good-will, were of the value of $1,500; and that 
each of said representations, promises, and agreements was 
fraudulent and false. 

That, in pursuance of said conspiracy, the defendant 
Booker, on the 29th of December, 1886, under pretence of 
a bona fide purchase, obtained from plaintiff the one-half 
interest of said grocery business, and took possession of it, 
and declared himself insolvent, disposed of all his property, 
refused to pay any indebtedness of the grocery business, and 
so informed Allen Brothers, who then came and promised 
and superinduced the plaintiff to give them a bill of sale 
of his half interest in the grocery business, and to induce 
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plaintiff to make such bill of sale they falsely and frandu- 
lently agreed to take out of said business, groceries suf- 
ficient to pay their debt of $267, and no more, and to turn the 
balance back to plaintiff, aud to furnish him sofficient 
groceries to carry on a business at the place, and in the 
building at which the same then were; and that Hinckley 
would also sign the bill of sale, and that the grocery busi- 
ness should be turned back to plaintiff within a few hours 
after signing the bill of sale; and the plaintit? stood in 
front of the store building, in which the business had been 
carried on, and told his customers that his business would 
be opened up in a short time and be carried on in his own 
name; and Allen Brothers put on the door of the store 
building the words, “Invoicing; will be open soon.” And 
after getting possession of the groceries and the store room, 
Allen Brothers sold and disposed of, or pretended to sell 
and dispose of, all of said groceries, and Booker and Hinck- 
ley became or pretended to become the owners thereof, and 
thus the defendants, by fraud and conspiracy, defrauded the 
plaintiff of all of his groceries, and the business, and of 
the money the plaintiff had then invested, and his good- 
will therein, valued at $1,500, whereby the same is lost 
to the plaintiff, to his damage in that amount, no part of 
which has been paid, wherefore he prays judgment, ete. The 
defendants Booker and Hinckley answered separately, de- 
nying the allegations of the plaintiff. Thedefendants Allen ~ 
answered specially, objecting to the jurisdiction of the court ; 
that the petition does not show that they are jointly liable 
with the other defendants, or either of them, on the cause 
of action set up; and that they are residents of Douglas 
county ; that service on them was not made in York county ; 
and that the petition which charges a conspiracy against 
them and the other defendants does not state facts sufficient 
to give the court jurisdiction of the persons of defendants. 
This plea was argued by counsel and was overruled by the 
court; the defendants on leave answered, generally, deny-_ 
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ing every allegation of the plaintiff. There was a trial to 
a jury, with verdict for the plaintiff, assessing his damages 
at $311.20. The defendants’ motion for a new trial having 
been overruled, judgment for the plaintiff was entered upon 
the verdict. 

The case is now brought to this court on numerous ex- 
ceptions to the proceedings and judgment of the court be- 
low. The evidence, preserved in the bill of exceptions, is 
voluminous and conflicting. The testimony of the plaint- 
iff, who was examined as a witness on his own behalf, was 
evidently believed by the jury, and, so far as this court of 
review is concerned, must be taken as credible and true if 
not found to be inconsistent in itself. From his testimony 
it appears that in November and December, 1886, the plaint- 
iff was carrying on a small grocery business in the town of 
York. Looking at his testimony alone, and without mak- 
ing allowance for the peculiar manner of his examination 
by counsel, it would appear upon the first reading that he 
was in the business by himself; but on examining it by the 
light of other testimony it appears, without discrediting 
any of his statements, that at the time he was in partner- 
ship with ove Kempton. The plaintiff had invested in his 
business about $1,000; Kempton had invested really noth- 
ing except his note to the plaintiff for $400. On December 
27, 1886, the defendant Booker succeeded to the partner- 
ship of Kempton, by purchase from Kempton, or the 
plaintiff, of from both; the fact is not clear, but it is shown 
that Kempton’s note was given up, and Booker’s for a like 
amount was substituted. The plaintiff testifies that it was 
his understanding and argument with Booker, when he 
came into the business, that he was to pay plaintiff this 
$400; that he then represented to plaintiff that he had the 
money in the bank to pay it, and that he was also to pay 
one-half of the bills then to be paid by the partnership, for 
which he represented that he had the money. On the next 
day he came into the store, and, upon looking over the book 
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accounts, said that there was not as much on the books as 
Kempton had represented; and he then declared, in em- 
phatic and bad language, that he would not put any money 
into the concern. Plaintiff then talked to him in a friendly 
manner, telling him that he would not be able to carry 
him, and that he would be obliged to sue him if he didn’t 

pay; Booker replied that plaintiff couldn’t make it out of 
him, and that he wouldn’t pay accent. Plaintiff then ap- 
pealed to F. J. Ferguson, the agent and travelling man of 
defendants Allen, who lived in York, and he said that he 
would see Booker, and talk with him, and see that the 
matter was fixed up. Ferguson afterwards did see Booker, 
as he stated, but Booker would do nothing, and Ferguson 
promised to write to Allen Brothers, at Omaha, and told 
the plaintiff not to be uneasy, that they wouldn’t hurt him; 
that he would write for one of them to come up; that after- 
wards, on January 19, 1887, in the afternoon, Booker came 
into the store and proposed to plaintiff to buy his remain- 
ing half interest in the business. The language of the 
plaintiff’s testimony is: 

“Well, I thought about it, and told him to pay me $700 
cash, and I would do it. I thought it was better to get 
out than to be there in the way, and if he would pay me I 
would get out; and he wanted me to wait on him for the 
money ; I told him I didn’t want to wait, that I wanted to 
go into business again and would have to have the money; 
and then he and Hinckley stepped out and were gone a 
few minutes and then came back, and it wasn’t over ten or 
fifteen minutes before Mr. Allen and his attorney came in. 
Mr. Allen began to talk and I looked over the account 
books and said to him, ‘TI just owe you two dollars on your 
bills, that is, back payments;’ and he said to me, ‘that is 
just exactly what you owe me;’ well, I told him that I 
didn’t know, that Ferguson said he would send down for 
you, what for, I didn’t know; I didn’t know what good he 
could do me, and wanted to know ‘if he was going to shut 
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me up?’ He said no, not to be uneasy about what I 
owed him, that I had always paid promptly; he said 
not to be uneasy, that the trouble would all be fixed up; 
that he would try and straighten up with Booker and get 
him out of thereand have things running all right again.” 
The witness also testified: ‘I told him Booker was here, and 
Mr. Allen stepped down to talk with Hiuckley a minute 
or two, and came back and informed me that ‘Hinckley 
was a member of the firm, and owned half the store.” I 
told him that was the first I knew of it, that Hinckley 
was a man that didn’t own anything; that he had been - 
working all winter for his board, and so he and the attor- 
ney went to where Hinckley was standing and talked with 
him, and I went about the store attending to my business, 
and then went to supper and came back, and Allen sent 
for Booker who came in and they spent the evening talk- 
ing with others there at the other end of the store.” 

. Who did they spend the evening with? 

. Alleu, and his attorney, and Booker, and Hinckley. 
. Talking together at the other end of the store? 

Yes. 

. What were you doing? 

. I wasattending to my business. I never heard any- 
thing that was said at all. About half past eight o’clock 
_ Mr. Allen came and took me to the lower end of the store 
and said: “Puyear, I see how this trouble is, Booker has 
sold out and turned the whole thing over; there is but one 
way to get out and save trouble; that is, in the evening I 
want you to come forward,— my attorney will make a.bill 
of sale out,—we want to get Hinckley into it, and you just 
step forward and sign the bill of sale first, and then we 
will go ahead and take an invoice of the store, and when 
we get through we will keep so much for ourselves, kick 
Hinckley out, he has not paid but $50 anyhow, pay him 
up his $50, and kick him out, and turn it over to you, and 
just furnish you goods right along.” And then Allen went 
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down, and was gone ten or fifteen minutes; and then his 
attorney took me aside and told me just the same thing 
over again. 

Q. Who was the attorney? 

A. I think they called him Fitz. 

Q. Is this the gentleman here? 

A. Yes, sir; I think so. 

The witness answered to the 

Q. Well, what occurred then? 

A. The attorney told me the same thing, end I said to 
him, Look here, I have thought of another tuing: sup- 
pose after I go and sign the bill of sale youshotld sell out 
the whole stock at forced sale; it wouldn’t bring $400, and 
it would leave me in a bad place; all I have got is right 
here; and he said he wouldn’t think of the like. Well, 
they talked so fair, that I agreed to sign the bill of sale; 
so we adjourned that night and I gave up the key, and 
Hinckley stepped forward and handed over, as well as I 
remember, $34.10 that was in the drawer. * * * 

Q. What key was that—key to the business? 

A. I went out and took it to Mr. Allen’s attorney; he 
and Allen were standing in front of the store, and the at- 
torney said: ‘Booker wants me to take the keys until 
to-morrow morning.” I thought he wanted to keep the keys 
from “Booker, and so I told my son to lock the door and 
give the key to Mr. Allen, and he did so, Then the next 
morning I came up and went into store to see about the 
invoicing; when I got in Mr. Allen took me to the lower end 
of the store and said, “ Whenever we bring forth the bill of 
sale,” he says, “ you step forward and sign it, and then we 
will go ahead and have everything ready.” So I had no 
more than got back before his attorney took me off again 
and told me the very same thing, and I told him I would 
sign the bill of sale; and then Mr. Allen took me back and 
showed me astatement they had drawn up,—they had looked 
over the goods, and the items I don’t remember, but there 
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was in the store for me about $366 coming to Hinckley 
and me apiece, and $267 for them. 

Q. He said there was that amount of goods? 

A. Yes, sir; they were satisfied there was that amount 
of goods then. 

Q. What occurred then? 

A. Well, I went out and my son came out and told me 
they wanted to see me, and I went in, and the attorney hol- 
loed to me “to come around and sign the bill of sale, sign 
it quick, quick! quick!” he says, “we want to get Hinck- 
ley into it’ “Now,” he says, “Mr. Hinckley, you come 
in and sign it, and he can go to hell,” that’s all. 

Q. Then what? 

A. They had put on the door, “ Invoicing: will be open 
soon.” 

Q. Who put it there? 

A. I suppose Allen, or the attorney; they appeared to 
be running things. 

Q. Then what occurred? 

A. He came up and Bere. out over the door, Allen did, 
and spoke to me, and said, “you are going back in busi- 
ness now ;” again he said, “ now you go out and tel] peo- 
ple we are invoicing, and will be open soon, and you 
are going back in business.” So, I went. out and told 
them when any one asked me, there was a little trouble 
between myself and Booker, and we should commence 
again that evening. J stood out for some time and then 
went in at the back door; they wanted me to go home, but 
I stood around; I wanted to keep Hinckley away from 
there, but they wanted him to stay, and me to go, and so I 
went home, and left Hinckley in the store. I staid till 
noon and came back and it was closed yet, and the sign 
was there yet. I went in at the south door, and Hinckley 
was there still; they spoke and said they had concluded to 
send the goods around to different stores, and I could get 
them together after I commenced business. So I went on 
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about my business, thinking it would be all right. I 
thought they would do what was right by me, and I went 
home and laid down. After about nine o’clock I went to 
the store and called him [Allen] out, and said, “I under- 
stand you are going ahead to sell the whole thing oui; I 
will never give my consent to that; everything I have is 
in that store.” “Oh, no,” he said, “we are going ahead 
and selling these goods; it is paying us enough; there will 
be some $700 of goods left; we have got a bill of sale of 
these goods; Hinckley has signed it, and we have got to do 
it, as aturn, I suppose, and then we will turn them over to 
you, and look you out a locatior, a good one, where busi- 
ness is not so much overdone; we will get Ferguson to 
look you upa good location. * * * 

Q. At that time did you see the attorney of Allen 
Brothers? 

A. Yes,sir; after Allen left he came up to me, and told 
me the very same thing, word for word. 

Q,. What next occurred? 

A. He told me to take the books home, that Hinckley 
had no right to them, that he had nothing in the store; 
and so I just took the books on home, and went to bed, 
and slept sound, and thought everything was going on 
nice. I didn’t see anything more of them until next morn- 
ing, between nine and ten o’clock, I met Allen on the 
street corner near the First National Bank, and asked him 
how the thing was going along? He said, “Smoothly; 
they got out about $75 worth of goods the night before, and 
a few that morning,” and he said, “I'll bet this morning 
there is more than $500 worth there now; and we are 
holding them goods up to get all out there isin them. I 
told him that was what I wanted. The next thing I saw 
of them was at half past three o’clock, he and his attorney 
came to me and said “that there wouldn’t be anything left; 
it would takeeverything to pay Allen’s bill;” and Mr. Allen 
made some remarks—that was the first I knew I was 


356 SUPREME COURT OF NEBRASKA, 


Booker v. Puyear. 


robbed. I never said a word, I knew it wasn’t any use to 
talk to them; I would have to go to a higher authority to 
get anything out of them. 

Q. State whether you ever saw any of those goods after- 
wards, and if so, where? 

A. The next I saw of them was here, on the west side 
of the square, in the possession of Hinckley & Booker. 

. In astore there, were they ? 

. Yes, sir, . 

. Were those the goods you had in your store? 

. They were. 

. How many did you see there? 

. It looked like there might have been $500 worth or 
more, * * * 

Q. After you saw those goods in Hinckley & Booker’s 
possession was there anything said by you to them, and if 
so, what was the conversation? 

A. I had a conversation with Hinckley, he said the 
agreement with Allen Brothers was that they should turn 
the goods over to him; Booker said that Hinckley had 
passed into the possession of the goods. 

In reply to counsel the plaintiff stated that there was 
about $1,000 worth of goods when defendants took pos- 
session, and about $115 worth of fixtures ; that Hinckley 
& Booker took the fixtures, he understood, and they were 
over there in their store. This is the pith and strength of 
the plaintiff’s testimony, as given in his own behalf, on his 
examination in chief. There was a cross-examination at 
length, but, as it appears, without material difference or ef- 
fect as to the credibility and value of his evidence. There 
was also called a number of witnesses who testified in his 
behalf and corroborated his statements generally as to the 
value of the goods, and in some other respects. 

The defendants also called and examined a number of 
witnesses, including Arthur Allen, the defendant T. J. 
Ferguson, the traveling man, Booker and Hinckley, and 
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others. It may be said, in general terms, that some one, 
or more, of these witnesses contradicted the plaintiff’s testi- 
mony in every material particular. Nevertheless, as before 
stated, it is significant that the jury believed the candid 
story of the plaintiff, and disbelieved that of the defend- 
ants, and the witnesses who contradicted him. As has 
been often laid down in the highest courts, the prepon- 
derance of evidence does not necessarily consist in the 
number of witnesses testifying to particular facts, but in 
characteristics which shed light on the controversy, and in- 
spire confidence in the truth of the evidence. The consis- 
tency of testimony with other acknowledged facts, the 
candor and ingenuous demeanor of witnesses or the sub- 
tlety and artifice with which they testify, their interest in 
the issue, and their self defenses, their readiness to correct 
misrepresentations, or the pertinacity with which they ad- 
here to doubtful statements, are elements in determining 
the weight of evidence. 

It was doubtless considerations of like nature that in- 
duced the jury to believe the plaintiff’s evidence, when in 
some important particulars he was “ withstood to the face” 
by more than one of the defendants. 

The law of the case was given to the jury in eleven im- 
partial and well considered instructions, neither party tak- 
ing exceptions to any. The errors relied upon by counsel 
in the brief are: 

1. In admitting any evidence against Allen Brothers, 
the petition not stating a sufficient cause of action against 
them. 

2. The verdict is not supported by evidence, 

3. That the verdict is contrary to law. 

By the initial statement it will be seen that a consider- 
able part of the petition alleges conspiracy against all the 
defendants. In this the pleader followed a prevailing cus- 
tom in like cases. It was probably drawn from the pre- 
cedent of Neudecker v. Kohlberg, 81 N. Y., 296, cited by 
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counsel for defendant in error, in which the action was 
lost for want of evidence, aud not for want of a skillfally 
drawn petition. The plaintiff’s counsel, in brief, fails to 
point outspecifically where and how the petition has failed 
to allege a sufficient cause of action aguinst either, or all, 
of the defendants. 

The real cause of action presented by the petition is, that 
the plaintiff, who was in possession of the one-half interest of 
a stock of groceries, valued at $1,000, was induced to sign a 
bill of sale of his interest for the ostensible purpose of en- 
abling the defendants Allen to take from the whole stock 
$267, the indebtedness of the plaintiff and his partner to 
them, under their promise that, after taking out the amount 
due, they would return the balance of his interest to him; 
and that, instead of returning the balance to him, after de- 
ducting the indebtedness, they delivered it over to their co- 
defendants, one of whom was the owner of the other half- 
interest only. This allegation, if true, was a wrong for 
which the plaintiff was entitled to a remedy, and not only 
against the defendants Booker and Hinckley, but also against 
Allen Brothers, who, through the false representations al- 
leged to have been made by Arthur Allen, a copartner of 
the firm, controlled the conversion of the property in the 
manner stated, and defrauded the plaintiff thereof, and 
* it was not error for the court to receive evidence tending to 
prove such allegations. 

The second and third objections may be considered to- 
gether. The supreme court of Vermont, in case of Sheple 
v. Page ct al., 12 Vt. 519, held that “in an action on the 
case in the nature of a conspiracy, the gist of the action 
is the damage to the plaintiff and not the conspiracy. 
(2.) Where conspiracy is charged in a declaration between 
two or more, the acts of one, in pursuance of the con- 
spiracy, are the acts of all in legal contemplation, and 
may be alleged in such case in the declaration as the in- 
dividual acts of the one.” 
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The case of Jones v. Baker, 7 Cowen, 445, was an action 
for a conspiracy. In the opinion the court, by C. J. Savage, 
said: “A writ of conspiracy, properly so called, did not 
lie at the common law in any case, but where the con- 
spiracy was to indict the party either of treason or capital 
felony, * * * and such writ must be brought against 
two at least. All the other cases of conspiracy in the 
books were but actions on the case, though it was nsual 
in such actions to charge a conspiracy. Yet they might be 
brought against one. (1 Saunders, 230, note 4; Savill v. 
Roberts, 1 Ld. Raym., 378, 379.) Savill v. Roberts was 
an action against one only, for procuring the plaintiff to be 
indicted of a riot. It was an action on the case and was 
held to lie. The case of Subley v. Mott and another (1 
Wils., 210), was a special action on the case for a malicious 
prosecution. After verdict against one only a motion was 
made in arrest, in answer to which it was argued that this 
was an action on the case founded on a wrong, where, if 
any one be found guilty, the plaintiff should have judg- 
ment, and of that opinion was the whole court ; and they 
considered such to be the settled law since the case of 
Skinner v. Gunton and others (1 Saunders, 230.) 

; x ok Ox 

“An actual conspiracy can seldom be proved unless by 
circumstances ; but if there be no evidence of conspiracy, 
the plaintiff may recover against one alone where there is 
sufficient evidence against him though not enough against 
the other. This being an action founded in tort, one de- 
fendaut may be found guilty and the other have a verdict 
in his favor. The damage here is the gist of the action, 
not the conspiracy; the plaintiff showed damage, and if it 
resulted from the wrongful acts of the defendants, or either 
of them, the plaintiff was entitled to recover.” 

From these examples I conclude that although the plaint- 
iff in the petition charged a conspiracy against Booker and 
Hinckley and the Allen Brothers, yet it was not neces- 
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sary to his recovery that there should be actual evidence 
that the defendants conspired together, nor that any of the 
peculiar rules governing the trial of an indictment for 
criminal conspiracy prevail on the the trial of the case at 
bar. It was therefore competent, if the jury believed from 
the evidence that the plaintiff suffered a wrong from the 
fraudulent gets of the defendants Allen Brothers, perpe- 
trated through Arthur Allen and their attorney, Fitz, in 
taking possession of his store, fraudulently inducing him 
to sign a bill of sale, and converting his goods and turning 
them over to their co-defendants, Booker and Hinckley, or 
either of them, or to other parties—it was competent for 
the jury to return their verdict for the plaintiff for the 
amount of his damages so sustained, though there might 
have been uo proof that any two of the defendants actu- 
ally conspired together for the purpose of perpetrating such 
wrong upon the plaintiff. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Lucius J. Capes v. THE County oF ADAMS, 


[FILED SEPTEMBER 17, 1889.] 


Implied Contract: CouNTIES: ATTORNEY: COMPENSATION. Un- 
der the act of 1879, C. was employed by the county board of A. 
county as its attorney “ to prosecute and defend all actions in 
which the county was a party or might be interested, and to ad- 
vise such board upon any matter pending before them,”’ for and 
during the year 1885 ; and for such services agreed to pay, and 
did pay him, the sum of $400, besides certain extra allowances, 
for necessary expenses when away from the county. 

At the first meeting of the board, in 1886, by public vote, C, 
was designated for employment for like services during that 
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year without either resolution or agreement as to the rate of his 
compensation. Afterwards C. stated, in the prexence of the 
chairman aud the members of the board, “‘ that he would not do 
all this work for four hundred dollars,’ but he did perform the 
services contemplated, daring said year, and did receivethe sum 
of $400 therefor. 

In an action by C. against A. county for additional compensa- 
tion for his services, upon quantum meruit, held, that the rate of 
compensation having been fixed and acted upon for the year 
1885, the offer by the board of its continuation, or a renewal of 
tbe employment for 1886, by designating C. as the person to be 
employed, was a proposition by the county to continue the em- 
ployment of C. for another year at the same rate of pay, and 
that the performance of the service by him was an acceptance of 
the proposition upon such terms, and gave C. no cause of action 
against the county for a greater or additional rate of compensa- 
tion. 


Error to the district court for Adams county. Tried 
below before GasLin, J. ! 


Tibbetts & Morey, and Cornish & Tibbetts, for plaintiff 


in error: 


A county is a quasi-corporation and through its board 
may employ necessary counsel. (Platte Co. v. Gerrard, 12 
Neb., 251; Hammond v. Meadville, 6 Id., 227.) There 
may be implied contracts with corporations as with indi- 
viduals. (Bishop on Contracts, sec. 316; Board v. Green- 
baum, 39 Ill., 609: Ross v. Madison, 2 Ind., 281; Merrick 
v. Plank Road, 11 Ia., 74; Ang. and A., Corp., secs. 227, 
230, 423.) As to implied contracts in general, see 2 Wait’s 
Act. and Def., 72-3.) Where evidence to prove the pro- 
posal is direct, positive, aud satisfactory, and that offered to 
disprove it is purely negative, the former must prevail. 
(Ralph 'v. Ry. Co., 82 Wis., 177; Cook v. Racis, 49 Id., 
243.) . 


. John A, Casto, for defendant in error : 


The findings of the court have the same weight as the 
_verdict of a jury. (Seymour v. Street, 5 Neb., 89; Cheney 


362 SUPREME COURT OF NEBRASKA, 
Capps v. Adams County. 


v. Eberhardt, 8 Id., 426; Hartley v. Dorr, Id., 452); and 
are final upon all questions of fact-unless manifestly wrong. 
(Rolfe v. Pilloud, 16 Neb, 14; Lane v. Starkey, 20 Id., 
588); will not be set aside if there is evidence to support 
them (R. Co. v. Jones, 9 Neb., 71; Jones v. Edwards, 1 
Id., 170); nor unless clearly against the weight of evi- 
dence. (Hedman v. Anderson, 6 Neb., 401; Cook v. Powell, 
7 Id., 284.) In this case the evidence supports the find- 
ing. 


Coxp, J. 


This cause comes to this court on error from the district 
court of Adams county. 

The plaintiff in error alleged in the court below that 
during the year 1886, and prior, and hitherto, defendant 
was and is a duly organized county of this state and gov- 
erned accordingly. 

II, That on January 12, 1886, the beard of supervisors 
of said county employed the plaintiff, as an attorney at law, 
to prosecute and defend all actions in which the county was 
or might bea party, or interested, and to advise said board 
upon matters pending before it. 

III. That it was agreed that plaintiff was to receive as 
compensation for his services the reasonable and full value 
thereof, not to exceed for the year 1886, $1,000. 

IV. That he entered upon the performance of the services 
and discharged all the duties therein during the whole of 
the year 1886. 

V. That the reasonable value of the services was up- 
wards of $1,000. 

VI. That he has received in part compensation therefor 
$400, and no more, and that there is still due him $600. 

For a second cause of action it is alleged that the plaint- 
iff, at the request of said board, paid out and expended the 
sum of $16 on behalf of defendant in a case in which it 
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was a party; and that no part of said sum has been re- 
paid to him, and the whole is due and owing from the 
defendant. : 

And the plaintiff alleges that he duly presented to said 
board his claim for $616 for his services, which was allowed 
as to $16, and disallowed as to $600, from which decision, 
as provided by statute, he brought his appeal to the dis- 
trict court, and prays, ete. 

The defendant answered, and admitted that it was a duly 
organized county as stated; that on January 12, 1886, its 
board of supervisors employed plaintiff as stated; but that 
such services were agreed to be rendered by plaintiff for the 
same amount paid to him for like services by plaintiff for 
the year 1885, to-wit, $400, payable quarterly, with such 
necessary expenses as the county board might deem just 
and equitable, which amounts have been fully allowed and 
paid. 

Defendant admits that plaintiff has performed services 
for the defendant for the year 1886, as stated, and, while 
so employed, that he paid out $16 for necessary expenses 
for defendant, as stated, which sum the defendant now ten- 
ders him in open court, and offers to confess judgment 
therefor and costs to date. 

Defendant admits that the plaintiff has duly presented — 
to the county board his claim for $616, as stated, and de- 
nies each and every other allegation of the plaintiff, etc. 

The plaintiff replied, denying each and every allegation 
of the defendant. 

There was a trial to the court, a jury being waived, 
with special findings for the defendant as to $600, fees 
and compensation for the year 1886, and for the plaintiff 
for $16, expenses for the year, with $2 interest thereon, 
and judgment for the plaintiff for $18 and costs of suit. 

The plaintiff’s motion for a new trial having been over- 
ruled, the case is brought to this court on the following 
assignments of error: 
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1, Thecourterred in the assessment of plaintiff’s damages. 

2. The judgment is not sustained by sufficient evidence. 

3. The court erred in overruling the motion for a new 
trial. 

Section 47 of the att of legislature, entitled, “ An act con- 
cerning counties and county officers,” approved March 1, 
1879, provided that “ the county board may, when they deem 
it necessary, employ an attorney to prosecute and defend 
all actions in which the county is a party or may be inter- 
ested, and to advise such board upon any matter pending 
before them, but the compensation allowed such attorney 
* shall not, in any one year, exeeed the sum of one thousand 
dollars.” 

This remained the law until it was repealed by implica- 
tion by the act of March 10, 1885, providing for the elec- 
tion of county attorneys, whose duties as officers were to be 
undertaken in 1887, and was the law of the plaintiff’s em- 
ployment, as county attorney, by the defendant. Under 
this act it was doubtless competent for the county board of 
any county to employ an attorney and lend it the nature 
and character of an appointment to office; to employ him 
yearly todo all the public litigation of the county, and to 
advise the board on matters falling within the scope and 
practice of his profession, and to pay him such stipend as 
might be agreed upon within the limit of $1,000 per an- 
num, as provided in the section; and this seems to have 
been the view of the law and of their powers and duties 
under it taken by the county board of Adams county. 

It appears from a certified copy of their proceedings of 
January 12, 1886, attached to the bill of exceptions, that 
a proposition was made in the session of the board to pro- 
ceed to the selection of a county attorney, and that the 
plaintiff and another were put in nomination, and that the 
plaintiff having received a majority of the votes cast was 
declared duly elected county attorney for the ensuing year. 
This election, under the law, amounted only to a designa- 
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tion by the board of an attorney whom they preferred to 
employ under the terms of the statute. The evidence is 
clear that there was no vote, resolution, or verbal agreement, 
by the board, to fix the compensation of the attorney thus 
employed. 

It also appears from the deposition of Amos Shuttuck, 
chairman of the board at the time of the election, taken 
by the plaintiff and read in evidence on the trial, that 
there was no agreement or understanding as to the com- 
pensation of the plaintiff as county attorney for that year; 
that there “was no official action taken by the board in 
reference to the salary of the plaintiff for the year 1886.” 
Yet he also states that the plaintiff stated in the presence 
of the members of the board and the chairman at the time. 
they ordered him to proceed in the prosecution of certain 
cases that, in doing all this work, he would not do it for 
four hundred dollars. 

It is in evidence that the plaintiff was employed by the 
same board, in the same capacity, during the year 1885, and 
a copy of the record of the county board was produced in 
evidence by the defendant, on the trial, from which it ap- 
pears that the salary of county attorney was definitely fixed 
by resolution of the board at $400 per annum, payable 
quarterly, and that the actual necessary expenses of the 
attorney when away from the county upon its business be 
allowed and paid to the extent that the board may deem 
just and equitable. Under this appointment the record 
shows that the plaintiff for the first quarter of 1885 was 
paid for such services $100; for the second quarter the 
sum of $104.50; for the third quarter the sum of $104; 
and for the fourth quarter the sum of $119. 

It thus appears that the compensation of the county at- 
torney was definitely fixed by the county board, during the 
year 1885, at the sum of $400, without mentioning the 
agreemeut to pay some portion of the expenses when the 
attorney was so employed. 


‘ 
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With due consideration for the argument of counsel in 
the brief, to the effect that the fixing of the salary during 
the year 1885 could have uo influcnce as a criterion or 
precedent for the question in controversy, it will be observed 
that, although the members of the county board under the 
township system of government are elected annually, the 
board itself is a permanent continuing body; and that if 
the office of county attorney had been, at that time, a sal- 
aried office, the salary to be fixed by the couuty board, the 
salary fixed at $400 in 1885 would have remained the fixed 
salary of the office during 1886, and probably even up to 
the repeal of the law, in 1887, unles the board had seen fit 
to modify or supersede their former resolution. 

While it was not a salaried office, it was a public employ- 
ment under special contract, within the provisions of the 
statute. In 1885 the board established the compensation 
at a rate deemed expedient for the services required. At 
the expiration of the year, and at the commencement of a 
new one, the board signified its reémployment of the plaint- 
iff, for the ensuing year, without any new resolution or 
special contract as to compensation. But upon the recog- 
nized rules of logic the offer of continued employment 
carried also the rate of compensation already established 
and existing. Now, it was competent for the plaintiff to 
have declined, or to have refused to accept the employment, 
except upon terms of additional compensation definitely 
proposed. He probably spoke to members of the board to 
that effect, without influencing the action of the board; and 
did accept the employment and rendered the services re- 
quired, as he formerly had done, without a special contract, 
or the promise of a higher rate of compensation. 

Without conceding that a county, under an act of the 
legislature as that we have considered, could be sued, on a 
quantum meruit, for services rendered, I will say that in 
a case like the one considered, were the defendant a private 
corporation, or mercantile firm, and the plaintiff an em- 
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ploye of either, the law applicable in that instance would 
be the same as that expressed in this case. 
The judgment of the court below is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Max Meyer Et au. v. F. B. Evans, 
[FiLep SEPTEMBER 17, 1889.] 


Attachment: DissoLUTION FoR MISJOINDER OF CausEs. A cause 

-of action in a petition upon a debt not fraudulently contracted, 

if coupled with a cause of action upon a debt which was fraudu- 

lently contracted, and an order of attachment covering both 

counts issued upon an affidavit alleging that “said defendant 

fraudulently contracted the debt and incurred the obligation 

for which this suit is brought,” held, to vitiate such order of at- 

tachment and justify its discharge. -(Mayer v. Zingre, 18 Neb., 
458.) 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Charles Ogden, for plaintiffs in error. 
W. S. Shoemaker, for defendant in error. 
Coss, J. 


This cause is brought by Max Meyer and others, plaint- 
iffs in error, to review the judgment of the district court of 
Douglas county, rendered August 13, 1887, discharging 
certain attachments against F. B. Evans, defendant in error. 

It appears that the plaintiffs were wholesale dealers in 
Omaha, and the defendant a retail purchaser on credit. On 
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February 1, 1887, the defendant purchased of plaintiffs a 
bill of goods amounting to $8.50 on credit, without ques- 
tion or representation of any kind. On February 2, fol- 
lowing, he purchased a larger bill amounting to $245.70 
on fraudulent representations, it is claimed by plaintiffs 
and denied by the defendant, and, on the following day, a 
third bill of $8.50; total, $262.70. One-half of this bill, 
the firm of Max Meyer and Bro. transferred to Simon 
J. Fisher, as “the credit man” of the firm, who, on April 
4, 1887, sued out an attachment before G. Anderson, a 
justice of the peace, upon an account for goods sold defend- 
ant by Max Meyer & Bro., and assigned to plaintiff, to 
recover the sum of $131.35, stating upon oath “that the 
said defendant is about to convert his property into money, 
for the purpose of placing it beyond the reach of his credit- 
ors; has disposed of part of his property with intent to 
defraud his creditors; fraudulently contracted the debt, 
or incurred the obligation for which suit is brought.” 

On the same day Max Meyer & Bro. brought a like 
action, in the same court, for the same amount, for goods, 
wares and merchandise sold by plaintiffs to defendant, and 
upon a like statement under oath, laid an attachment against 
the defendant. Subsequently in the county court of Douglas 
county, on May 2, 1887, on motion of defendant to dis- 
charge the attachments mentioned, and upon evidence and 
argument, the court found “that the defendant had fraud- 
ulently contracted ‘a portion of the debt for which the 
attachment had issued; but that a part of said debt, to-wit, 
$8.45 had been contracted prior to the time that any fraud- 
ulent representations had been made, and therefore the 
attachment could not ol.ain, and the same was thereafter 
discharged ;” to which exceptions were taken, a bill of ex- 
ceptions allowed and signed by the county judge, and the 
cause taken to the district court on the bill of exceptions 
and the record of the proceedings in error. 

In the district court the judgment of the county court 
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was affirmed with costs, to which the plaintiffs in error duly 
excepted on the record, and the cause is brought to this court 
and submitted on the record and briefs of counsel. 

As nearly as can be gathered from the record and papers 
in this case, as well as from the brief of counsel for plaint- 
iffs in error, the defendant was indebted to the firm of Max 
Meyer & Bro. for goods purchased prior to February 2, 
1887, amounting to $8.50, to obtain credit for which, it is _ 
admitted, there was no fraudulent representation. On 
February 2, the defendant purchased goods of the same 
firm amounting to $245.70, and in answer to inquiries as 
to his solvency, and for the purpose of enhancing his credit, 
stated that he was not indebted to any one, and especially 
that a certain chattel mortgage, known to have been given 
by him, against his stock in trade, had been arranged. On 
the day following, he bought of the same firm additional 
goods, amounting to $8.50, on credit, for which no addi- 
tional representations were made, but to.which the former 
ones would probably apply. These three debts amounted 
to $262.70. This sum was equally divided, and one-half 
sold to Simon J. Fisher, “the credit man” in the employ 
of the firm, and, in point of fact, the one who had extended 
the credit of the defendant. Two suits in attachment were 
then commenced by the separate plaintiffs, and attachments ' 
sworn out in each, alleging all the grounds provided by 
statute; and subsequently they appear to have been enter- 
tained and considered in the county court of Douglas 
county as.a single proceeding. By what due process or 
doubtful method they reached the county court and became 
merged in a single suit does not appear; and what is also 
singular, the plaintiff Fisher, who bought into one of the 
attachments, drops down from that altitude and reappears 
in the original character of credit man to the firm, and real 
plaintiffs, Max Meyer & Bro. In the county court, and 
in this unified condition, the causes were subjected to the 
motion of the defendant to discharge the attachment on all 

24 
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grounds of traverse; and especially that a portion of the. 
accounts sued on was not contracted under the alleged 
fraudulent representations of defendant. The question to 
the court, on this motion, was tried on the affidavits of the 
parties, and those of employees, bystanders and friends, 
Simon J. Fisher, one of the original plaintiffs, testified that 
he was the credit man of Max Meyer & Brother; that on 
February 2, 1887, he held a conversation with defendant 
in the plaintiff’s store, in Omaha, as to the purchase of 
watches from the plaintiffs; that affiant asked defendant 
as to his financial condition, and in reply to the inquiry as 
to his being in debt, answered that he was not in debt to 
any person whatever; that there had been a mortgage on 
his stock, but that that was now all arranged, and that, 
if the representations of defendant had not been thus made, 
the plaintiffs would not have allowed him the credit, but, 
on the contrary, would have refused to sell him the goods; 
and in extending his credit on that day, and on the next 
day, the plaintiffs relied wholly on the representations of 
defendant; also that at the time defendant made such re- 
presentations he was largely indebted to various persons 
and firms in the city of Omaha, among them West & 
Fritscher, the Robinson Notion Company, and Vinyard & 
Schneider. This evidence was corroborated by Max Meyer 
and Adolph Meyer, the plaintiffs, and by Arthur J. Smith 
and Max J. Baehr, their clerks, employed as salesmen in 
their store. 

The grounds of attachment were controverted by the 
defendant, who denied circumstantially the substance of the 
plaintiffs’ affidavits on which attachments were procured, 
and denied that on February 2, 1887, when he purchased 
the bill of goods amounting to $245.70, on credit, or at any 
other time, or place, he represented that the mortgage on 
his stock in trade had been settled, or fixed up, or arranged ; 
and denied representing to Simon J. Fisher that he did 
not owe, or was not in debt to any one; but that, on the 
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contrary, he represented that the balance due on the mort- 
gage on his stock had been renewed to S. L. Andrews, who 
assumed the liability to A. W. Cowing & Co. by indorsing 
defendant’s notes to West & Fritscher, successors to A. W. 
Cowing & Co.; and that his indebtedness to the Notion 
Company was less than $100, and to Vinyard and Schnei- 
der less than $20. 

The defendant’s affidavit, in some important particulars, 
was corroborated by those of J. B. West, merehant, of 
the firm of West & Fritscher, and Nelson J. Edholm, of 
the firm of Edholm & Aiken. From this evidence, the 
county court found that the defendant had fraudulently 
contracted a portion of the debt on which the attachments 
had been issued, but that another portion, $8.45, was con- 
tracied prior to the time that any fraudulent representations 
had been made by defendant, and therefore the attachment 
did not obtain, according to law, and was discharged. The 
district court affirmed this decision. 

The case, in this court, presents the same question as 
that of Mayer v. Zingre, 18 Neb., 458, in which the attach- 
ment was discharged for want of grounds covering the 
whole debt. Counsel for plaintiffs in error seek to distin- 
guish it from that case from the fact that that attachment 
was for $381.20, while the grounds of attachment set up 
in the affidavit of the plaintiffs, only applied to $51.09 
of the debt; and in the case at bar it is argued that out of 
$262.70, the grounds of attachment found by the county 
court, and affirmed by the district court, apply to all but 
$8.45, and counsel claims that this comparatively insigni- 
ficant item falls within the rule of the maxim de mini- 
mis non curat, lex, “the law takes no notice of extreme 
trifles.” 

While it is not impossible that a case might arise in which 
it would be so apparent that an insignificant item had unin- 
tentionally been added to the amount sued for, which did 
not fall within the grounds of attachment, that it might 
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properly be rejected, and the claim purged by the plaintiff 
to that which should have been the initial claim, it does 
not seem apparent that proceedings can be sustained for 
any sum, however insignificant, for which no grounds of 
attachment are claimed, simply on account of its being 
merged and found in another claim for which sufficient 
grounds of attachment do exist. The judgment of the 
district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Lorton & Co. v. Russern & Houmes, 
[FILED SEPTEMBEE 17, 1889.] 


Principal and Agent. A principal is bound by the acts of his 
agent to the extent of the apparent authority conferred on him.’ 
Webster v. Wray, 17 Neb., 579. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


John C. Watson, for plaintiff in error: 


Agency to receive a check payable to order, implies no 
authority to endorse it in the principal’s name. (Dodgev. | 
Bank, 20 O.8., 234 [30 O.S.,1].) To justify a refusal to 
pay money on the ground of former payment, bank must 
show that its payee was authorized to receive payment. 
(Citizens’ Bank v. Importers’, etc., Bank, Ry. & Corp., 
Law Journal, Vol. IV, No. 23, p. 540.) The depositions 


were immaterial and irrelevant. 
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S. P. Davidson, for defendant in error: 


The case of Dodge v. Bank (supra) is not in point, as the 
pretended payee there had no business relations with the 
real payee. When the agent’s acts affect innocent third 
parties, the principal will be bound to the extent of the ap- 
parent authority conferred. (Webster v. Wray, 17 Neb., 
579, 581.) Where one of two innocent parties must suffer, 
and one of them has enabled an injurious act to be done, 
it should be the latter. (Kasson v. Noltner, 43 Wis., 650-1 ; 
Story on Agency, sec. 127.) The principal may be bound 
by a mere holding out of: authority, even though proved 
by circumstantial evidence. (Bouck v. Enos, 61 Wis., 
663-4.) As to the question of general agency, Story on 
Agency, sec. 17; Edwards on Bills and Notes, sec. 81; 
Lumber Co. v. Stone, 19 Neb., 402-5-6.) 


Coss, J. 


This cause is brought on error for review of the adverse 
decision of the district court of Johnson county. 

The original action was by Lorton & Co., merchants 
at Nebraska City, against Russell & Holmes, bankers at 
Tecumseh, to recover from defendants the amount of three 
separate bank checks payable to plaintiffs, or order, of 
$217.39, and interest at ten per cent per annum from Jan- 
uary 26, 1886. Itis alleged that the checks were received 
into the hands of a traveling salesman of the plaintiffs, 
from their customers, in the line of his employment, fraud- 
ulently indorsed and cashed by him, and wrongfully paid 
by the defendants; that without the knowledge or consent 
of the plaintiffs, the defendants, on the 30th of December, 
1885, out of the funds of the drawers of the checks, wrong- 
full, paid to William Bancroft, a clerk of the plaintiffs, 
who had received the checks in payment of bills of mer- 
chandise entrusted to him for collection against the drawers 
of the checks; that Bancroft was not entitled to collect the 
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money on the checks, but forged the plaintiffs’ name thereon 
for that purpose, of all which the defendants had due notice 
at the time of payment to Bancroft; and that on the 26th 
of January, 1886, payment of the checks was demanded 
by plaintiffs and refused by the defendants, 

In their answer the defendants deny that there is due the 
plaintiffs on any or all of said checks any sum whatever; 
and further deny that they paid either of the checks with- 
out the consent of the plaintiffs, or that the plaintiffs’ name 
was forged upon the checks, or that defendants had any 
notice of such forgery, or that defendants wrongfully paid 
the checks to Bancroft. 

The defendants set up that at all the times mentioned by 
the plaintiffs, and for more than one year prior thereto, 
plaintiffs were wholesale merchants, that they sold merchan- 
dise to the merchants of Tecumseh and those of other 
towns in Johnson and other counties in Nebraska; that 
the drawers of the checks were merchants of Tecumseh 
who had large dealings with, and bought large quantities 
of goods from, the plaintiffs ; that William Bancroft during 
all that time was the agent of the plaintiffs, through whom 
they sold the goods to the merchants, and who was author- 
ized to collect the bills for the goods so sold, and as such 
agent had before the times mentioned collected for the 
plaintiffs a large number of such bills; that it was the 
plaintiffs’ enstom to collect bills through such agent; that 
in pursuance of such custom the agent repeatedly received 
checks payable to the plaintiffs’ order, in payment of such 
bills upon defendants’ and other banks, and then indorsed 
the plaintiffs’ name thereon, and thus collected and received 
payment of checks for the plaintiffs, all of which was re- 
peatedly ratified by the plaintiffs ; and that by such conduct 
and custom of the plaintiff, defendants were led and in- 
duced to believe, and did believe, that Bancroft was au- 
thorized to endorse and collect the checks; that during all 
of said time the plaintiffs employed no other means of 
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collecting such checks than through the agency of, and 
indorsement of the same by, Bancroft; that the three checks 
mentioned were presented and indorsed by Bancroft in 
accordance with said custom and in pursuance of said au- 
thority, and without defendants having any notice or 
knowledge to the contrary; and for these reasons defend- 
ants paid the checks. 

The reply of the plaintiffs is a general denial of the 
answer. 

There was a trial to the court, a jury being waived, and 
a finding in favor of. the defendants. 

The plaintiffs moved for a new trial on the grounds: 

1. The finding of the court is contrary to the law and 
evidence. 

2. The court erred in admitting in evidence the deposi- 
tions excepted to by the plaintiffs. 

This motion was overruled and judgment entered on the 
finding in favor of defendants. The plaintiffs prosecute 
their petition in error on the same grounds of their motion 
for a new trial in the court below. 

The plaintiffs were wholesale merchants doing business 
at Nebraska City, and the defendants were bankers at Te- 
cumseh. These places are about forty or forty-five miles 
distant from each other by the country roads and about 
sixty miles by the railroad. 

One Bancroft was employed by the plaintiffs as a sales- 
man, in the capacity of traveling man, in their business. 
He had been in their employment as such for a year and 
ahalf. His usual traveling territory comprised Tecumseh, 
and all the towns from Nebraska City to Valley on the 
Burlington & Missouri River railroad line, inciuding all 
the towns, with several ou the Missouri Pacific line, includ- 
ing Howe, Stella, and Crab Orchard. He was accustomed 
to go over this route on an average trip of once in two 
weeks, soliciting orders, and collecting bills of sales to cus- 
tomers on each trip. He exercised general authority in 
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the collection of bills for the plaintiffs in their business at 
Tecumseh and elsewhere on the route; and was accustomed 
in the collection of bills to take checks on the banks at 
Tecumseh and at other points. Such checks payable to the 
plaintiffs, or order, he habitually indorsed in the plaintiffs’ 
name, presented them for payment at the bank, sometimes 
receiving cash in payment, and sometimes exchange pay- 
able to plaintiffs, but at other times remitting the checks 
directly to his employers without cashing them. 

rom the testimony of Robert Payne, of the plaintiffs’ 
firm, it would seem that the authority of Bancroft, as an 
agent and collector, rested in the custom and circumstances 
of their business, without having been expressed and de- 
fined by the plaintiffs to their salesmen; and no notice was 
ever given by the plaintiffs to defendants, or to other busi- 
ness men, on Bancroft’s route, as to the extent or limit of 
his authority to bind the plaintiffs as an agent and repre- 
sentative in the transaction of their mercantile sales and 
collections other than that indicated by the character of his 
employment, and the manner in which he conducted it. 

On the 29th and 30th of December, 1885, Bancroft was 
at Tecumseh, in pursuance of his employment as salesman 
and collector for plaintiffs, and had with him, which he 
was authorized to collect, accounts for merchandise against 
Wilson and Ellsworth, L. S. Parker, and Kyle & Par- 
ker, merchants of that place. Upon these accounts he 
collected of Wilson and Ellsworth, $25.97; of L. 8. Par- 
ker, $160.69; and of Kyle & Parker, $30.83. 

These sums were paid to him by the parties respectively 
by checks on the defendants, payable to the plaintiffs. The 
checks he took to the banking house of defendants, indorsed 
them severally with the names of the plaintiffs, presented 
them for payment, and they were severally paid in money 
by the defendants. The money was embezzled by Bancroft; 
and for the amount the plaintiffs bring suit. 

Ut is the plaintiffs’ contention that, while Bancroft had 
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implied authority to collect accounts from their customers, 
and to receive payment in money or checks, yet, having 
received checks, he had no authority to cash the checks or 
convert them into money. 

It will be observed that Payne, a member of the plaint- 
iffs’ firm, on the stand as a witness, admitted, while claim- 
ing that no express authority had been given Bancroft to 
convert the checks, given him in payment of accounts, 
into mouey, that no expressed limit had ever been placed 
upon his authority as agent, even as between the plaintiffs 
and Bancroft; and certainly no such limitation appears to 
have been brought to the knowledge of the defendants, or 
of any merchant or banker with whom the plaintiffs’ busi- 
ness was transacted by Bancroft. I extract, from the cross- 
examination of Payne, his pvideice as to the agency of 
the collector: 

Q. During all the time he was traveling salesman for 
your house, he was authorized to collect bills due, was he 
not? 

A. Yes, from our customers, 

Q. And that was his usual custom? 

A. Yes, he was authorized; that was our mode then, 
and is now, of collecting bills from customers. 

Q. And he had that authority from your house to collect 
bills from customers? 

A. Yea. 

Q. Did he have any authority to receipt the bills he col- 
lected ; to receipt to merchants the bills he collected? 
~ A. Well, sir, he had the same authority that any mer- 
chant—he had no direct authority, in words to him, he 
had none. 

Q. He did have authority to receipt the bills that you 
sent him out to collect? 

A. He had authority by reason of our recognizing 
that; in other words, we never said to receipt for these 
hills, 
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Q. Did you ever inform the defendants or any other 
bank what limit you would put on his authority. ? 

A. We never informed anybody at all. 

Q. Whatever limit yon claimed to put on his authority, 
was simply between yourselves and Bancroft? 

A. That was the custom, yes. 

_ Q. State whether or not on this last trip he made, in 
December, 1885, he was not authorized to collect the bill 
from Parker ? 

A. He had the same general thing. 

Q. The same general authority? 

A. Yes. 

Q. As to the collection of all claims at Tecumseh and 
elsewhere? 

A. Yes. 

Q. Parker was a customer of your house at that time? 

A. Yes. 

Q. Aud also Wilson & Ellsworth? 

A. Yes. 

It thus fully appears that Bancroft had authority to col- 
lect the bills receivable of plaintiffs on his route, and to 
receipt them, if paid, in the name of plaintiffs, and to re- 
ceive the proceeds in money. Having such authority, he 
had also the apparent authority to receive payments from 
responsible customers in checks on their bankers, drawn 
payable to his employers and principal, and to endorse 
them in their name, and convert them into money at the 
bank. 

In support of this view may be cited the authority of 
the most acceptable American commentator (Parsons on 
Contracts, vol. I, chap. ITI., p. 44) as to the distinction 
between general and special agencies, in which he says: 
“Of late years, courts seem more disposed to regard this 
distinction and the rules founded upon it, as altogether 
subordinate to that principle which may be called the foun- 
dation of the law of agency; namely, that a principal is 


SEPTEMBER TERM, 1889. 379 


Lorton v. Russell. 


responsible, either when he has given to an agent suffi- 
_ cient authority, or when he justifies a party dealing with 
his agent in believing that he has given to this agent this 
authority. 

“Where the agency is implied from general employment, 
it may survive this employment, and will be still implied 
in favor of those who knew this general employment, but 
have not had notice of the cessation of the employment, 
and cannot be supposed to have had knowledge thereof.” 

The case cited by counsel for defendant in error, of 
Kasson v. Noltner, from 43 Wis., 646, is quite in point of 
exact illustration of this distinction, and is an instructive 
case. This point also arose, and these views of the law of 
agency were expressed as controlling the decision in the 
case of Webster v. Wray, 17 Neb., 579, and also in that of 
the White Lake Lumber Co. v. Stone, 19 Id., 402. 

The plaintiffs in error further urge, as their second point, 
the error of the court below in admitting in evidence a 
certain deposition objected to. As to this objection we have 
heretofore held, repeatedly (on the authority of 1 Greenleaf, 
sec. 49), that in an action tried to the court without a 
jury, except in rare and extraordinary cases, a reviewing 
court will not consider an alleged error of the court below. 
in the admission of evidence ; since whatever be the grounds 
of objection, the court must, of necessity, hear or read the 
evidence to determine its character and value. Alleged 
error of this nature is not deemed to have prejudiced the 
issues of either party, or to have influenced the judgment 
of the court; and while I incline strongly. to the opinion 
that the deposition admitted and complained of was admis- 
sible evidence, that question will not be further considered. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


The other Judges concur. 


3880 SUPREME COURT OF NEBRASKA, 


McDuffie v. Bentley. 


Georce J. MoDurrise v. Marraew R. BEentTLey. 


(FILED SEPTEMBER 17, 1889.} 


1. Pleading. In an action by M. against B., the petition alleged 
that defendant sold and endorsed, without recourse, to plaintiff 
@ promissory note, past due, secured by mortgage on land and 
chattels; that upon suit to collect said note, the makers answered, 
proving that, except us to an insignificant portion of the consid- 
eration, the note was given for usurious interest in which the 
plaintiff lost the amount thereof,etc. The defendant answered 
that at the time of the sale and endorsement of the note hy him 
to plaintiff, he informed the plaintiff of each and every defect 
therein,etc. The plaintiff moved for au order requiring the de- 
fendant to make his answer specific; that he state in what man- 
ner he informed the plaintiff of the defects in said note, and of 
the defenses thereto, and for a further order requiring him to 
separate his second paragraph, and show what portion thereof is 
relied upon as a defense, and what portion is intended as afir- 
mative relief, set-off, or counter claim against the plaintiff; which 
motion was overruled; eld, not reversible error. 


2. Trial: Cross-EXAMINATION. Held, That when a party on cross- 
examination asks a witness an immaterial or irrelevant question, 
he is concluded by the answer, and will not be permitted to call 
a witness to contradict it. 


3. 


: FAILURE TO READ INSTRUCTIONS TO JURY. The stat- 
ute provides that the court must read over all instructions which 
it intends to give, and none others, to the jury, ete. Held, That 
the refusal or failure by the court to read to the jury an instruc- 
tion which it announces as given, and writes thereon as given, 
and files as such, is reversible error. 


Error to the district court for Webster county. Tried 
below before Gasuin, J. 


G. R. Chaney, and C. E. Davis, for plaintiff in error. 


Case & McNeny, for defendant in error. 
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Coss, J. 


This cause is brought on error from the district court of 
Webster county. ; 

The plaintiff in his petition alleges that on June 1, 1886, 
he purchased of the defendant, for the consideration of, 
$650, a promissory note, here set out. 


“$700. Rep Croup, Nes., April 27, 1885. 
“One year after date we or either of us promise to pay to 
Matthew R. Bentley, or order, seven hundred dollars for 
value received, negotiable and payable without defalcation 
or discount at Red Cloud, Neb., with interest at the 
rate of ten per cent per annum from date until paid. In 
case this note is not paid at maturity, and an action is com- 
menced thereon, we agree to pay an attorney’s fee of ten 
per cent on the amount due, the same to be allowed by the 
court and included in the judgment. 
“Due April 27, 1886. JOSHUA BRUBAKER 
“Sarau R.- BRUBAKER, 
“May 15, 1886, received on the within note, $120,” 
Endorsed, “ without recourse, M. R. Bentley.” 


That the defendant delivered the same to the plaintiff 
as a valid obligation, when in fact all of said note, except 
the sum of $7.75, was usurious, contracted for by defend- 
ant with one of the makers, Joshua Brubaker, and which 
the defendant knew was only good for $7.75 at the time 
he sold the same to the plaintiff; that plaintiff notified the 
makers and requested them to pay the note, which they 
refused to do, but tendered the sum of $22 in payment, 
which plaintiff refused to accept, and on March 27, 1887, 
brought suit thereon in the county court of said county 
against the makers, who kept their tender good, and on 
April 7, following, a trial was had and judgment was te- 
covered for $7.75 only against the makers, and against the 
plaintiff for $3 for cost of suit; that the plaintiff expended 
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$25 as attorney’s fecs in endeavoring to collect the note, 
which was secured by both real estate and chattel mortgages, 
and which would have been worth its face, with interest, less 
the credit of $120, had it not been usurious; that after the 
makers had joined issue on a plea of usury the plaintiff noti- 
fied the defendant, at the Hot Springs of Arkansas, of the 
defense set up, requesting that his testimony be taken to 
meet the plea of usury if he so desired, to which request 
the defendant paid no attention; wherefore the plaintiff 
prays judgment for the amount of money paid and expeuded, 
with interest at ten per cent from May 15, 1886, on the 
consideration paid for the note. 

I. The defendant answered that at the time of the en- 
dorsement and delivery of the note set forth, he informed 
the plaintiff, who was fully apprised of each and every 
defect therein and defense thereto, and took and received 
the note with full knowledge of its character, kind, and 
quality, and at his own risk, and without any warranty, 
implied or otherwise, on the part of defendant; and de- 
nied all allegations not specifically admitted. 

{I. The defendant further says that the note, with others 
belonging to him, was endorsed and delivered to plaintiff 
to the amount of $1,883 in exchange for the N. W. } of 
sec. 35, town 1, R, 11 in Smith county, Kansas, mortgaged 
for $300, assumed by defendant, and falsely represented 
by the plaintiff to be land of good quality, free of breaks 
and smooth, with forty acres under cultivation, worth 
$2,500, the plaintiff well knowing such were not the facts, 
-and that it was rough broken land with little or none of 
it under cultivation, and was worth not more than $1,000. 
Relying upon the representations of the plaintiff as to the 
condition and value of said land, the defendant exchanged 
said notes, including the note set forth, for said land, and 
enclosed and delivered them to the plaintiff and assumed 
the payment of the $300 mortgage on the land. At the 
time of such exchange the land was in a condition adverse 
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and contrary to the plaintiff’s representations and warranty, 
and was not worth more than $1,000, wherefore the defend- 
ant asks judgment against the plaintiff in damages for the 
sum of $1,483 and cost of suit. 

The plaintiff’s motion for an order requiring the defend- 
ant to make the first paragraph of his answer more specific ; 
that he state in what manner he informed the plaintiff of 
the defects in said note, and the defenses thereto, and what 
» particular defects and defenses were made known to him 
by defendant, and in what manner the defendant was re- 
lieved from his warranty in the sale of said notes; and for 
a further order requiring him to separate his second para- 
graph so as to show what portion thereof is relied upon as 
a defense to the plaintiff’s cause of action, and what por- 
tion is intended as affirmative relief, set-off, or counter 
claim against the plaintiff, was argued by counsel, and was 
overruled by the court, to which ruling the plaintiff took 
exceptions in due form. 

The plaintiff’s reply admits that he exchanged the land 
described with the defendant for various notes, in various 
amounts, in all about $2,250, and denies each and every 
other allegation of the defendant’s answer. 

There was a trial to a jury with a finding for the defend- 
ant, and also special findings of fact that at the time of the 
delivery of the note in question, or prior thereto, the plaint- 
iff was informed.by the defendant that said note was usu- 
rious; and that the plaintiff fraudulently represented the 
value of the land he traded for the notes to the defendant, 

The plaintiff’s motion to set aside the verdict and for a 
new trial was overruled, with judgment for defendant’s 
costs, to which exceptions were taken, and the following 
errors assigned : 

1. The court erred in overruling the motion to make 
the first paragraph of defendant’s answer more specific, and 
to separate his second paragraph, as asked for in the motion. 

2. In excluding the testimony of Shirey on recall, and 


‘ 
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excluding the answer to the last question asked defendant 
on cross-examination. 

3. In giving instructions one and three, and the latter 
clause of instruction two of its own motion. 

4, In marking the instructions one and two, asked for 
by plaintiff, “given,” and handing them to the jury without 
reading them to the jury with the other instructions, 

5. In submitting the special findings to the jury, because 
there were no sufficient pleadings or evidence upon which 
to base them. 

6. In overruling the motion for a new trial. 

As to the first error here assigned, my understanding of 
the law to be applied to this class of motions is, that unless 
the motion can be allowed in the exact form presented to 
the court it will be denied. This motion first requires the 
defendant to make the first paragraph of his answer more 
specific, and to state in what manner he informed the 
plaintiff of the defects of the note transferred and of the 
defenses thereto. 

It does not appear to be important to disclose in what 
manner this information was conveyed. The plaintiff’s 
cause of action, if he had one, consisted in the fact that he 
bought the note of defendant in good faith, believing it to 
be a binding obligation on the makers, unaffected by 
usury, and that it turned out in fact, coming to his knowl- 
edge after the purchase, and parting with the consideration 
therefor, that it was affected with the vice of usury. Now 
if the defendant had informed him before the purchase and 
delivery that the note was usurious, either personally or 
by another, directly or indirectly, orally or in writing, that 
would make him a purchaser with notice of the defect. 
Had the motion been limited to a rule reqniring the de- 
fendant to state in his answer, definitely, that he informed 
the plaintiff, before the purchase and delivery of the note, 
of the identical defect charged against the note in the 
plaintiff’s petition, I would be inclined to hold that the 
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motion should have been allowed, although not aware that 
it has been held in this state to be a reversible error on the 
part of a trial court to refuse to compel parties in an action 
to make their pleadings definite and certain. I am far 
from certain, however, that the first paragraph of the de- 
fendant’s answer was not open to demurrer for not meet- 
ing the issue as tendered by the petition. 

The motion also asked for an order requiring the de- 
fendant to separate the second paragraph of his answer, to 
show what portion he relied on as a defence to the action, 
and what portion he intended as a foundation for affirma- 
tive relief, set-off or counter claim. Under correct rules 
of pleading this portion of the answer should have been 
entitled counter claim, though I think there was no neces- 
sity of separating it into several parts. But taking the 
motion as a whole I am not prepared to say that the court 
below committed an abuse of its discretion in overrul- 
ing it. 

The second error is the exclusion of the testimony of 
the witness Shirey. It appears that when the defendant 
was on the stand as a witness in his own behalf, upon his 
cross-examination the following testimony was given: 

Q. You have been selling off quite a number of notes? 

A. Yes, sir. 

Q. They were all about the same quality? 

A. Well, Shirey thought not. 

Q. Did you tell every man that you sold to that thera 
was bonus in them? 

A. Yes, sir. 

Q. Tell Shirey so? 

A. Yes, sir, and he knew it without my telling him so, 

Q. Shirey had the first pick of the notes? 

A. Yes, sir. 

The defendant being afterwards recalled for further 
cross-examination, the counsel for plaintiff asked the ques- 
tion: At the time you sold that batch of notes you testi- 

25 7 
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fied to selling to the Red Cloud National Bank did you tell 
Shirey that the notes contained usury or bonus, or say any- 
thing to lead him to believe they were usurious notes ? 

To this question the defense objected as immaterial, ir- 
relevant, and improper cross-examination ; calling for the 
witness’ conclusions, and because the witness had been 
once examined and excused from further testimony. These 
objections the court sustained. R. VY. Shirey, who had 
been previously examined as a witness, was recalled by 
the plaintiff, who offered to prove by the witness that the 

‘defendant did not, at the time he sold the notes referred to 
as having been sold to the Red Cloud National Bank, tell 
him that the notes contained bonus, or usury, or use any 
words that would lead him to believe that they were usu- 
rious notes. 

The same objections, last made, were interposed by de- 
fense. 

By the court: You may ask that question. 

Q. Did he tell you the notes were usurious, or that they 
contained bonus ? 

Objection was now sustained, and the plaintiff excepted 
to the ruling of the court. 

The question whether the defendant told the president 
of the Red Cloud National Bank that certain notes were 
usurious, or not, was immaterial to the issues to be tried; 
and I understand the rule to be inflexible that where a _ 
party pursuing a cross-examination asks the witness an im- 
material question, he is bound by the answer given, and 
will not be permitted to call a witness in contradiction. 
This rule is elementary, and does not require to be re- 
solved. 

The third and fourth errors will be considered together, 
and are founded upon the refusal of the court to read to 
the jury certain instructions asked to be given by the 
plaintiff, and marked given by the court. that “every per- 
son who transfers a chose in action impliedly warrants at 
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least that there is no legal defense to its collection arising 
out of his own connection with its origin; hence if you 
find from the evidence that the defendant traded the note 
described in the plaintiff’s petition with other notes to 
plaintiff for a tract of land, and that it was put into the 
trade at $650, and that the defendant endorscd said note 
without recourse, and delivered it to the plaintiff, he thereby 
warranted it to be just what it purported to be, a binding 
obligation of the makers for its full face, less the amount 
endorsed thereon; and if you further find that said note was 
all usurious except $7.75, you should find for the plaintiff.” 

2. “The vendor of a bill or note, notwithstanding he 
transfers the same by an endorsement without recourse, im- 
pliedly warrants by the very act of transferring that the 
prior signatures to the paper are genuine and, so far at 
least as affected by his dealings with and relation to the 
paper, that it expressed upon its face the exact legal obli- 
gation of all such prior parties.” 

The statute of this state, entitled Instructions to Juries, 
sec. 54, chap. 19, provides that “The court must read over 
all the instructions which it intends to give, and none oth- 
ers, to the jury, and must announce them as given, and 
shall announce as refused, without reading to the jury, all 
those which are refused, and must write the word ‘given’ 
or ‘refused,’ as the case may be, on the margin of each 
instruction.” 

From the language of this section it is clear that it was 
the intention of the legislature to make it the duty of the 
trial court to read to the jury all instructions given to them 
on the trial of a cause; or in other words, to make the 
method of giving instructions that of reading them to the 
jury. The statute not only imposes upon the court the 
duty of reading the instructions to the jury, but insures 
to every suitor the right to have all instructions which he 
shall present, and which shall be deemed proper to be 
given to the jury, read to them, at length, by the court. 
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A refusal or neglect to discharge this duty, and a denial 
of this right to a suitor, in any cause, are administrations 
without that “due process of law” required by the constitu- 
tion of this state, and must be held to be reversible error. 

The judgment of the court below is reversed, and the 
cause will be remanded for further proceedings in accord- 
ance with law. 


REVERSED AND REMANDED. 


THE other Judges concur. 


Joun L. AVERY ET AL., APPELLANTS., Vv. L. B. BAKER 
ET AL., APPELLEES. 


[FILED OcToBER 1, 1889.] 


1. Religious Societies: SaLE or PRoperTY: INJUNCTION: 
JOINDEER OF PARTIES. Where a number of persons contribute 
to the erection of a church edifice upon the agreement that it is 
to be used by @ certain religious society, and when not in use 
by it, by other denominations, and for ‘‘ lectures, concerts,’’ 
etc., held, that it was not necessary for all the persons contrib- 
uting to the erection of the building to join in an action to 
restrain a sale and transfer of the property to be used for mer- 
cantile purposes. 


2, ———: Use or CuuRcH PRopEerRty: INJUNCTION. Where a 
church edifice has been erected by voluntary contributions and 
upon the promise and agreement that the building is to be used 
for certain specified purposes, the contributors to the fund have 
a right to insist that the property be used for the purposes 
named, and may enjoin a sale of the building where no adequate 
cause is shown and the effect would be to divert the funds from 
the use intended and apply them elsewhere. 


APPEAL from the district court for Madison county 
from a judgment sustaining a demurrer to the plaintiff’s 
petition. Heard below before Norris, J. 
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The petition is as follows: 


“That on or about the day of April, A. D. 1881, 
the above named J. R. Morris, a regular authorized and 
licensed minister of the Baptist faith, together with the 
other plaintiffs above named and numerous other parties, 
al] residents of the village of Battle Creek, being desirous 
of having a place of religious worship erected in the vil- 
lage of Battle Creek, entered into an agreement whereby a 
church building was to be erected for the benefit of the 
residents of Battle Creek and vicinity, there being at that 
time no church building in which those of protestant faith 
could worship. 

“‘ That according to the terms of said agreement, said J. 
R. Morris was to receive subscriptions from the plaintiffs 
and other residents of said village of Battle creek, to pur- 
chase a lot and proceed to and superintend the erection of 
a church building in the said village of Battle Creek, and it 
was further understood and agreed that said church building 
so to be erected was to be for the use and religious benefit 
of the residents of said village and should always continue so 
to be used for church purposes, and it was further under- 
stood and agreed that those persons professing the Baptist 
faith should have the preference right to conduct religious 
services therein, but that members of any other evangelical 
protestant church might have and exercise the privilege of 
holding religious services therein, provicing that the same 
were held at such times as to cause no interference with the 
‘ right of those professing the Baptist faith ; and it was fur- 
ther understood that the residents of Battle Creek were to 
have the privilege of using said building for the purpose 
of having lectures and concerts of a religious nature held 
therein, providing as aforesaid that the same should not 
interfere with the stated times of holding the usual de- 
votional services. That subsequent to the date last afore- 
said, and after the plaintiff and many others of Battle 
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Creek had subscribed towards the erection of the church 
building upon the conditions above named, the said plaintiff 
J. R. Morris procured a deed for lot eight in block fifteen 
in the original town of Battle Creek, from Blair & Kim- 
ball, which said lot was donated upon the conditions that 
the same should always be used for church purposes ; that 
there was no object or purpose in having the legal title to 
said property taken in the name-of the trustees of the 
Baptist church of Battle Creek; that these plaintiffs, other 
than said Morris, at the time of the deeding of said lot, 
were not present, and after being informed thereof made 
no objection, but acquiesced in the action of the plaintiff 
Morris, on his suggestion that it would be a more conven- 
ient method to have the title of the property taken in the 
name of some religious society, and the preference right of 
worship was given those professing the Baptist faith out of 
deference to and on account of the esteem and gratitude felt 
toward the plaintiff J. R. Morris, a minister of the Baptist 
church, but at no time did your petitioners entertain any 
thought, nor was it understood or agreed, that the owner- 
ship and right to said property was to rest in the Baptist 
church of Battle Creek as a religious society. That on or 
about the 12th day of June, 1888, subsequent to the time 
subscriptions were solicited from the plaintiffs for the erec- 
tion of said church building, a religious society called the 
Baptist church of Battle Creek was organized, at which 
meeting J. R. Morris, W. B. Jordan, and Charles Pratt 
were elected trustees. 

“That soon after the subscriptions subscribed toward 
the building of said church by the plaintiffs were paid in, 
the plaintiff J. R. Morris caused to be erected a church 
building upon the lot aforesaid at a cost of $522, of which 
amount the plaintiff 
J.R. Morris subscribed and paid..........cesseceeees $50 00 
. George 8. Hurford “ M natsauavehesenneexee 32 00 
R. H. Maxwell S . oeaacesgesovecsesece 20 00 
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John D. Hoover subscribed aad eld Ashes satessg eats $20 00 
R. P. Avery Bet BEA Meweteeeknaeeetetes 20 00 
J. L. Avery ‘ SC Nunes ewagegaven’s 5 00 
J. T. Hale § (On yadetdeveenaaeeats 25 00 
John D, Hoover, Sr. “ MS. Fapeveswewsiecgeds 25 00 
Thomas Ross ee HO “Se ctecbae utenti. 20 00 
D. M. Logan o Em os Bi dea eek rethtes 20 00 
Jacob Cleveland a fer — ea nuadeusaeeeuerse 20 00 
William Pales Me eataudl Steceestis 5 00 
F. J. Hale a AO ~ * Zvoateuntnay suse 25 00 
William Wigg of re ee reer 5 00 
Lida Wigg 7 tO . scdyesaslaeaesey's 5 00 


and afterwards, and when said church was dedicated, the 
plaintiff J. R. Morris advanced the further sum of $270 
to help pay off the indebtedness of said church and the other 
liabilities, plaintiffs above named and many others with 
like interests contributed sums ranging from one dollar to 
twenty-five dollars for the same purpose; that said society 
of the Baptist church of Battle Creek was an unincorpo- 
rated body with no power or authority to act as a religious 
corporation under the laws of the state of Nebraska, and 
all business of any kind or nature transacted by the said 
society was done through the said J. R. Morris and his 
son-in-law, one W. B. Jordan; that of the amount paid 
toward the erection of the said church building, aside from 
the amount contributed by J. R. Morris, there was not 
over forty dollars by those professing the Baptist faith, 
but all of said amount was paid in by these plaintiffs and 
other residents of the village of Battle Creek, who were 
not members of said Baptist church, and many who were 
not members of said Baptist church, and many who were 
in no wise connected with any orthodox protestant church. 

“That after the erection of said church building the 
plaintiffs furnished and advanced money at different times 
and divers times for the purpose of furnishing said build- 
ing and rendering the same suitable for the purpose of 
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holding services therein, and have advanced money for 
repairs and to pay the necessary current expenses of main- 
taining said services, and from and after the time of build- 
ing said church religious services were had therein for the 
benefit of the residents of the said village of Battle Creek 
under the direction of the plaintiff J. R. Morris, the pastor 
in charge, in conformity with the doctrine, faith, and tenets 
of the Baptist sect, for the period of about two years, and 
during said time religious services were held therein every 
Sunday, and on various occasions when said church was 
not in use by said plaintiff J. R. Morris for the benefit of 
those professing the Baptist faith, preaching of the gospel 
was had therein under the auspices of orthodox ministers 
of different protestant denominations, and said building has 
at all times been opened and used for the purpose of giving 
public concerts and lectures of a religious nature for the 
entertainment of the residents of the said village of Battle 
Creek; that about two: years after the said building was 
erected the said plaintiff Morris moved from said village, and 
since his removal lias resided elsewhere; but before leaving, 
the key to said building was left by said Morris with one 
Warner Hale, a resident of said village, but not a member 
of any orthodox society, with instructions to allow any 
protestant clergyman in good standing, without reference 
to denominational affiliations, to hold services therein for 
the benefit of the residents of said village, and thereafter, 
up to the —- day of March, 1888, religious services were 
held in said church for the benefit of the people of said 
village whenever the services of an authorized minister, 
without reference to denomination or religious creed, could 
be obtained, and at various times lectures and concerts of a 
religious nature have been held therein. 

“That the plaintiffs and many other residents of the 
said village, on whose behalf this action is brought, would 
never have subscribed and paid the amounts so contributed 
by them toward the erection of the said church, nor would 
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they have contributed or assisted in maintaining the same 
as a place of worship upon any other condition than those 
embodied in the agreement and understanding hereinbefore 
set forth. 

“That afterwards, and on or about the — day of July, 
1887, the said Blair & Kimball made and executed a 
quit-claim deed for the premises hereinbefore described to 
the trustees of the Baptist church of Battle Creek, Ne- 
braska, and at the solicitation of W. W. Wigg, George 
Pratt, and J. D. Hoover, Sr., who pretended to be the 
duly elected and qualified trustees of the Baptist church of 
Battle Creek, said deed was delivered to them, they pre- 
tending to be the proper cnstodians of the muniments of 
title to said church property. 

“That on or abont the 14th day of September, 1887, the 
said W. W. Wigg, George Pratt, and J. D. Hoover, Sr., 
made, executed, and delivered to the defendant L. B. Baker 
a deed to the said church property without the consent of 
these plaintiffs, claiming to act in and about the making of 
said deed as trustees of the said Baptist church society; but 
your petitioners allege that after the departure of said 
Morris from the said village of Battle Creek the Baptist 
church society of Battle Creek has never been an organiza- 
tion such as is recognized by the laws of this state, or by 
the rules and regulations governing religious societies of 
the Baptist church, and the said Wigg, Pratt, and Hoover 
were never chosen trustees of the society in any manner 
provided by law or by the usages, rules, and customs of 
the Baptist church, nor were they authorized to make a 
conveyance of said church property, nor were said parties 
or said Baptist church of Battle Creek authorized by the 
district court of Madison county to make a conveyance to 
said property to the defendant Baker; that the quit-claim 
deed above referred to was obtained by said Wigg, Pratt 
and Hoover at the instance and request of the defendant 
Baker for the purpose of avoiding the conditions recited in 
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the deed running to the trustees of the Baptist church in 
1881, to the effect that said lot should always be used for 
church purposes, that the same might be conveyed by them 
to said Baker; that said parties have never accounted for 
the proceeds of said church building and lot, which is of 
about the value of one thousand dollars, but these plaintiffs 
aver and charge that the consideration of said property was 
lumber to the amount of about three hundred dollars, 
which said Wigg, Pratt, and Hoover propose to use in the 
erection of a building about eight miles south of Battle 
Creek, in Fair View precinct. That said defendant Baker 
has pretended fo sell and convey by deed said church prop- 
erty to Barnard Langhoff and Michael Warneke, also de- 
fendants in this case, who were about to destroy, deface, 
and tear out the interior of said church building, and so 
arrange the inside thereof as to render the same suitable to 
occupy as a hardware store, thereby leaving said building 
utterly unfit for church purposes, and refuse to allow the 
plaintiffs or any of the residents of Battle Creek to worship 
therein; that said defendant purchased said premises with 
full knowledge of the rights of plaintiffs therein, and the 
said plaintiffs further say that the deed running from Wigg, 
Pratt, and Hoover, purporting to convey said premises to 
said defendant Baker, and the deed from the latter to said 
Langhoff and Warneke, cast a cloud upon the title of said 
premises. 

“That those persons who formerly constituted the Bap- 
tist church society of Battle Creek are now no longer con- 
nected therewith, but most of them have become identified 
with other denominations or joined other or different Bap- 
tist societies; that said church building is the only one 
within twelve miles of Battle Creek where people adhering 
to the protestant religion may meet and worship.” 

The prayer is for an injunction to restrain the defend- 
ants from obstructing and destroying the building in ques- 
tion for church purposes, and to remove a cloud from the 
title to said property. 
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H. C. Brome, for appellants: 


There is no defect of parties plaintiff, as the case comes 
under sec. 43 of the Code. It differs from a simple subserip- 
tion to erect a church edifice, as there was in this case a pur- 
chase of property for a specific purpose by contributors of 
the purchase price. A conveyance, at the time of payment, 
to another than the one paying the consideration raises a 
resulting trust in favor of the grantor. (Botsford v. Burr, 
2 Johns. Ch , 405; Wray v. Steele, 2 Vesey & Beamies, 388 ; 
Latham v. Henderson, 47 Ill., 185; Irvine v. Marshall, 7 
Minn,, 286.) Ifa trust relation existed between plaintiffs 
and the church trustees, the former are entitled to an in- 
junction to restrain the improper exercise of power by the 
trustees. A purchaser from a trustee, with notice, has the 
same liabilities as the trustee. (2 Perry on Trusts, sec. 
816.) 


Wigton & Whitham, for appellees: 


The statement of who are plaintiffs can only include 
the subscribers to the building fund (Quinlan v. Myers, 29 
O.5., 500, 508); but the members and trustees of the 
church are interested, and therefore necessary parties. (1 
Pom. Eq. Jur., sec. 114; Kellogg v. Lavender, 9 Neb., 418, 
429; Cassidy v. Shinimin, 122 Mass., 409; 1 Daniell’s Chan. 
Ph & Pr. (4 Ed.) 190 and N. 247; Burke v. Perry, 26 
Neb., 414.) The court, of its own motion, will require 
necessary parties, who are omitted, to be joined, or will dis- 
miss the action. (Schwoerer v. Market Ass’n, 99 Mass., 
295.) There is no resulting trust under the facts. It was 
necessary to show that the amount paid by each was an 
aliquot part of the consideration. (McGowenv. McGowen, 
14 Gray, 121, and cases cited.) The case is analogous to 
Tigard v. Moffitt, 13 Neb., 565, where an injunction was 
refused. 
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The demurrer is upon two grounds: first, that there is 
a defect of parties plaintiff; and second, that the petition 
does not state a cause of action. The action is brought, 
primarily to restrain the defendants, in behalf of certain 
contributors to the erection of the church edifice, in which 
ease, while it is proper to bring all who have contributed 
to that purpose before the court to prevent a multiplicity of 
suits, yet in a case like that set forth in the petition, a per- 
son who, in pursuance of an agreement set forth in the sub- 
scription list, has furnished funds to aid in the construction 
of a building for a public purpose, and which funds have 
been applied to that purpose, has a right to insist that such 
building shall not without good cause be converted to other 
uses; and he may maintain an action either in his own 
name or on behalf of all the subscribers, to prevent a vio- 
lation of the contract. In such case all the parties in in- 
terest are not required to join as plaintiffs. Where one of the — 
primary objects of the suit is to quiet title, it is necessary 
that all parties in interest be made parties either as plaint- 
iffs or defendants, unless they are so numerous that it is 
impracticable to bring them all before the court. This is 
not the case here, and it is probable that the plaintiffs 
cannot maintain an action to quiet title. There is a defect of 
parties defendant, however, as the trnstees should have 
been joined; but that objection is not raised by the de- 
murrer. If the allegations of the petition are true, the 
plaintiffs were residents of the village of Battle Creek, and 
there being no church of the protestant faith in that village 
or vicinity, they contributed to the erection of the building 
in question. It was “further understood and agreed that 
said church building so to be erected, was to be for the use 
and religious benefit of the residents of said village, and 
should always continue to be so, to be used for church 
purposes.” 
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“Tt was further understood that the residents of Battle 
Creek were to have the privilege of using said building 
tor the purpose of having lectures and concerts of a relig- 
jous nature held therein,” ete. That a church edifice was 
erected and used for the purpose for which it was built for 
two years, when it was attempted to be sold to the defend- 
ants, and no building to be erected in its place or within 
eight miles of Battle Creek. These facts, on their face, 
would seem to entitle the plaintiffs to relief. If the alle- 
gations of the petition are true, the money contributed by 
the plaintiffs was paid in pursuance of a specific agreement 
that it was to be applied in the erection of the building in 
guestion. Such a building in a small village like Battle 
Creek no doubt enhanced the value of every piece of prop- 
erty in the village, and thus, aside from its nse for the Baptist 
society, lectures, concerts, etc., wasa direct benefit to the prop- 
erty owners. A church organization, like any other, must 
act in good faith with those contributing to the erection of 
an edifice for its use. A church edifice is the result, or- 
dinarily, of many voluntary subscriptions. It would be 
the property of those who contributed to its erection, but 
for the fact that it was made as a donation to a particular 
society. The donation, however, is for a particular pur- 
pose—the erection of a church edifice. The money so 
contributed cannot be diverted and applied to another use 
without the donors’ consent—as the erection of a building 
for a college, however much the latter might be needed. 
If good faith requires the application of the money to the 
uses for which it was designed, the same rule would seem 
to apply after the building was erected. If without ade- 
quate cause a religious society may sell a church building 
erected by voluntary contributors for that purpose, to 
carry on the mercantile or other business therein, and the 
persons who furnished the funds to erect the building be 
without remedy, the power would be liable to great abuse. 
But no society possesses such power. Justice and right 
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bet ven individuals lie at the foundation of the Christian 
religion, and this rule is as binding npon the various relig- 
ious organizations as upon individuals, No sufficient cause 
being shown for the attempted sale of the building in ques- 
tion, the plaintiffs had a right, so far as appears, to enjoin 
the sale and transfer to the defendant. 

The judgment of the district court is reversed, and the 
cause remanded, with leave to answer, and for further pro- 
ceedings. 

REVERSED AND REMANDED, 


THE other Judges concur. 


A. B. Beach v. THE State oF NEBRASKA, EX REL. 
James A, Emmons. 


[FILED OctoBER 1, 1889.] 


Constables: FEES: CANNOT BE REQUIRED IN ADVANCE. In cases 
of misdemeanor the statute authorizes the magistrate to require 
the complaining witness to give security for costs. This security 
is designed as a protection to all persons entitled to fees in 
the case in the event that the complaint is dismissed; but the 
law does not authorize a constable to demand his fees in ad- 
vance in such cases as a condition precedent to performing his 
duty in the county, as by summoning a jury. 


Error to the district court for Lancaster county. ‘Tried 
below before CHAPMAN, J. 


J. L. Caldwell, for plaintiff in error: 


The constable’s return showing no service because of 
non-payment of fees was sufficient and justifiable. (Mur- 
free on Sheriffs, sec. 1072; Jones v. Gupton, 65 N.C., 48; 
Curlisle v. Soule, 44 Vt., 265; Adams v. Dinkgrave, 26 La, 
Ann., 626 ; Atkinson v. Hulse, 30 Ark., 760.) ‘There is a 


SEPTEMBER TERM, 1839. 399 


Beach y. State, ex rel. Emmons. 


plain distinction between felonies and misdemeanors. The 
latter are not covered by the Criminal Code in providing for 
payment of costs. (Boggs v. Washington Co.,10 Neb., 299; 
Dodge Co. v. Gregg, 14 Neb., 307.) The constable has a 
right to demand his fees in ddvance in misdemeanors; and 
it is necessary that there be some check upon mere mali- 
cious complaints. (State, ex rel. Thomas, v. MeCutcheon, 20 
Neb., 304.) The complainant is a party within the meaning 
of thestatute. He is not liable for costs unless there is malice 
or no probable cause. (Cobbey v. Berger, 13 Neb., 463.) 


Cassiday & Wolfe, and Talbot & Bryan, for defendant in 
error : 


The exaction of costs from a complaining witness un- 
der any circumstances is severely criticized in Sovereign v. 
State, 4 O.8., 491. There is no authority for a constable 
demanding money-in advance; none is given for demand- 
ing even security. The distinction between felonies and 
misdemeanors is one of degree only. The complaining 
witness is not a party in either case. (Hansard v. State, 5 
Humph. [Tenn.], 114; State v Menhart, 9 Kas., 98.) See. 
541 of the Criminal Code provides a fund for the pay- 
ment of costs in misdemeanors. (Dodge Co. v. Gregg, 14 
Neb., 305; Boggs v. Washington Co., 10 Neb., 297.) Ii 
would be the officer’s duty to serve process in criminal 
cases, whether or not the state paid the costs. (Board v. 
Blake, 21 Ind., 34; Rawley v. Board, 2 Blackf. [Id.], 234 ; 
Jefferson County v. Wollard, 1 G. Greene [Ia.], 433; An- 
drews v.U. §.,2 Story [U.S.C.C.], 208.) Fees cannot be 
demanded in advance unless the specific right is given by 
statute. (Com. v. Bagiey, 7 Pick. [Mass.], 281; Bradford 
v. Jackson Co., Morris [Ja.], 219; State v. Vasel, 47 Mo., 
417; Williams v. State, 2 Sneed [Tenn.], 161.) A con- 
stable isa ministerial officer under thestatute. Mandamus 
is the proper remedy. (4 Wait’s Act. & Def., 364; People, 
ex rel. Dobson, v. McClay, 2 Neb., 7.) 


* 
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In November, 1888, one James A. Emmons filed a com- 
plaint against Alva Pound, Joseph Mitchell, and Frank 
McClelland, before W. H. Snelling, Esq., a justice of the 
peace, charging them with assault and battery upon said 
Emmons. The justice thereupon issued a warrant for the 
arrest of said parties, and they were duly arrested. On 
the day set for the hearing the complaining witness de- 
manded a jury, which was duly selected, and a venire was 
thereupon issued by said justice and delivered to the plaint- 
iff in error, commanding him to summon the jurors s0 se- 
lected. This he refused to do unless his fees therefor were 
paid in advance. Emmons thereupon instituted proceed- 
ings in the district court to compel said plaintiff in error 
to summon said jury, and on the hearing a peremptory 
writ of mandamus was awarded. The question presented 
in this court is, Had the officer a right to refuse to sum- 
mon the jury unless his fees were paid in advance? No 
case has been cited holding that he could make the pay- 
ment of fees in a case like that under consideration a con- 
dition precedent to his performing his duty by sumnioning 
the jurors, and, in the absence of authorities to the con- 
trary, we think the rules applicable in civil cases do not 
apply in a criminal case. It is true that in cases of mis- 
demeanor the justice may, and where there is doubt of his 
solvency should, require the complaining witness to give 
security for costs. This security is designed for the protec- 
tion of all persons entitled to costs in the case in the event 
that the complaint shall be dismissed ; but there is no pro- 
vision authorizing the officer to demand his fees in advance.’ 
The peremptory writ therefore was properly granted, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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P. D. CHENEY, EXECUTOR, ETC., APPELLANT, V. A. J. 
DUNLAP ET AL., APPELLEES. 


[FrLep OcToBERr 1, 1889.]} 


1. Usury: PERSONAL DEFENSE, The defense of usury is personal to 
the borrower and his sureties and privies. 


2. : STRANGER TO CONTRACT. A mere purchaser of the equity 


of redemption, being neither surety nor privy, cannot avail him- 
self of the usurious contract of his grantor to which he is a 
stranger and plead usury in such contract. 


3. Pleading: Presumprion. Where there isa failure in an answer 
to state a material fact—one necessary to show that the de- 
fendant is entitled to make a certain defense — the presumption 
is that such fact does not exist. (B. & UM. R. Co. v. Lancaster Co., 
4 Neb., 307; B. & M. BR. Co. v. York Co., 7 Id., 487.) 


APPEAL from the district court for Johnson county. 
Heard below before APPELGET, J. 


L. C. Chapman, for appellant: 


Defendants Easterday and Pella are strangers to the con- 
tract and cannot plead usury. (Sternberg v. Callanan, 14 Ta., 
255; Drake v. Chandler, 18 Gratt. [Va.], 909; Stephens 
v. Muir, 8 Ind., 352; Huston v. Stringham, 21 Ia., 36; 
Farmers’, etc., Bank v. Kimmel, 1 Mich., 84; Loomis v. 
Eaton, 32 Conn., 550; Ransom v,. Hays, 39 Mo., 445.) 
Defeudant Dunlap is estopped to set up usury asa defense. 
(Mechanics’ Bank v. Townsend, 29 Barb. [N. Y.], 569. 
See also Colebrooke, Collateral Securities, sec. 188; Horn 
v. Cole, 51 N. H., 287; Ashton’s Appeal, 73 Pa. St., 153; 
Smyth v. Munroe, 84 N. Y., 3854; Weyh v. Boylan, 85 N. 
Y., 394.) 


D. F. Osgood, for appellee Pella, and 8. P. Davidson, 
for appellee Easterday. 
» 26 
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On January 9th, 1889, the plaintiff filed a petition in 
the district court of Johnson county stating his cause of 
action to be: 

That on March 10, 1877, the defendant Andrew J. Dun- 
lap made and delivered to Prentiss D. Cheney his five 
promissory notes, payable to the order of said Cheney, each 
for $42, due respectively in one, two, three, four and five 
years after said date, with twelve per cent interest after 
maturity. 

That before the maturity of any of said notes said Cheney, 
for a valuable consideration, sold and indorsed the same, 
without recourse, to Wm. G. Davis, now deceased, who ever 
since, to the time of his death, was the owner and holder 
of said notes. 

That said Wm. G. Davis died December 25, 1879, leav- 
ing a will, wherein said P. D. Cheney was named as his 
executor; and that he was lawfully appointed executor and 
letters testamentary issued te him. 

That no part of said notes has been paid. 

That on March 10, 1877, the said defendant Andrew J. 
Dunlap and wife, for the purpose of securing the payment 
of said notes, made and delivered to said Cheney a mort- 
* gage on the northeast quarter of section 14, township 5, 
range 10 in Jolinson county, which mortgage was duly 
recorded on March 27, 1877. 

That W.S. Dunlap, Geo. A. Dunlap, M. V. Easterday, 
M. J. Easterday, and Wallentine Pella claimed some in- 
terest in said mortgaged land. 

Plaintiff prays that said mortgage may be foreclosed, the 
land sold, and proceeds applied to payment of said indebt- 
ness, and costs, with attorney’s fee. 

On February 4, 1889, the defendant Martin V. Easter- 
day filed his separate ansv-er, in which he alleges: That the 
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only consideration for said notes was usurious interest on a 
loan of $600, obtained by said A. J. Dunlap from Cheney 
and one Hankinson, whereon said Dunlap agreed to pay 
interest at the rate of seventeen per cent per annum; that 
said loan was made at Tecumseh, Nebraska, through B. F. 
Perkins, acting as agent for Cheney and Hankinson. 

He denies that Davis became the owner of said notes 
before due, in the usual course of busincss without notice 
of usury. 

He alleges that the defendant became the owner of said 
land and has since conveyed it to his co-defendant, Pella. 
Asa second defense Easterday avers that said notes are 
barred by the statute of limitations, because the owner 
and holder thereof declared the whole debt due and de- 
manded payment more than ten years prior to the com- 
mencement of this action. 

On the same day defendants W. 8. Dunlap, Geo. A. 
Dunlap, and M. J. Easterday each filed his separate answer, 
and disclaimed any interest in said land. 

On February 11, 1889, the defendant Wallentine Pella 
filed his separate answer, setting up a defense as follows: 
- Denies the allegations of petition; alleges that the mort- 
gage sued on was given on a contract between P. D. Cheney 
and A. J. Dunlap, in which Dunlap applied to B. F. Per- 
kins, agent for said Cheney, and one Hankinson for a loan 
of $600. . Dunlap agreed to pay interest at the rate of 
seventeen per cent per annum, 

That Dunlap executed the mortgage sued on, and also 
executed a note for $600 to Hankinson, and executed a 
mortgage on this land to secure the same; that said contract 
was usurious and unlawful. 

Asa further defense said Pella claims that said notes are 
barred by the statute of limitations, because the owner and 
holder thereof declared the whole debt due and demanded 
payment more than ten years prior to the commencement 
of this action, 
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He also alleges that he purchased the land described 
without notice of the claim sued on. 

.The testimony on the part of the plaintiff is directed to 
the single point of proving that Davis was a bona fide pur- 
chaser of the notes in question before maturity for a valua- 
ble consideration, and therefore was entitled to protection. 
On the part of the answering defendants, the proof is con- 
fined to a single question, viz.: That there was usury in the 
transaction. That these notes were given for usurious inter- 
est is clearly apparent from all the testimony —the plaint- 
iffs’ as well as defendants’; but whether the defendants, who 
have pleaded usury, have shown that they are entitled to 
make such defense is an important question in the case 
which both in their briefs and oral arguments they have 
ignored. 

Easterday, in his answer, after stating all the facts relat- 
ing to usury, alleges that “After the execution of said notes 
and mortgages, this defendant became the owner of said 
land and has since conveyed it by warranty deed to his co- 
defendant, Pella.” 

The answer of Pella is to the same effect, except that he 
is still the owner. The plea of usury as a defense is per- 
sonal to the borrower and his sureties and privies. (Cra- 
mer v. Lepper 26 O. §., 59; Pritchett v. Mitchell, 17 Kas., 
355; Studabaker v. Marquardt, 55 Ind., 341; Carmichael 
v. Lodfish, 32 Ia., 418; Mordecai v. Stewart, 37 Ga., 364; 
Loomis v. Eaton, 32 Conn., 550; Ransom v. Hays, 39 
Mo., 445; Stockton v. Coleman, 39 Ind., 106.) 

The answers of the parties named wholly fail to show 
that they stand in the relation of sureties or privies to the 
- borrower, and therefore that they are entitled to avail them- 
selves of the defense of usury. So far as appears they are 
mere purchasers of the equity of redemption. Where there 
is a failure to plead a material fact—one necessary to show 
a cause of action — the law presumes that it does not exist. 
(B. & Mu. R. Co. v, Lancaster Co., 4 Neb., 307; B.& M. RB. 
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Co. v. York Co., 7 Id., 487.) Had the plaintiff demurred to 
each of said answers, therefore the demurrer should have 
been sustained. The defense, however, fails, not having 
been interposed by parties entitled to make the same. It 
is unnecessary to inquire whether or not Davis was a bona 
Jide purchaser of the notes in question before due fora 
valuable consideration, as no one having the right to set up 
the defense of the usury has attempted todoso. The judg- 
ment of the district court is reversed and a decree of fore- 
closure and sale will be entered in this court. 


DECREE ACCORDINGLY. 


Lue other Judges concur. 


City oF Fremont v. MARTIN BRENNER, 
[FiLED OcroBER 1, 1889.] 


Practice. Where there is no material error in the proceedings of 
the trial court, and the verdict is sustained by the evidence, the 
judgment will not be reversed. 


Error to the district court for Dodge county. Tried 
below before MarsHAtu, J. 


N. H. Bell, for plaintiff in error: 


The place was dangerous and defendant in error had 
knowledge of and could have avoided it. He was guilty 
of contributory negligence and cannot recover. (City of 
‘Erie v. Magill, 101 Pa. St., 616; Wilson v. Charlestown, 8 
Allen [Mass.], 137; Durkin v. Troy, 61 Barb. [N. Y.], 
437; Schaefler v. Sandusky, 33 O.S., 246; City of Quincy 
v. Barker, 81 Ill., 300; Thomas v. Mayor, 28 Hun [N. 
Y.], 110; City of Centralia v. Krouse, 64 TL, 19; But- 
terfield v. Forrester, 11 East, 60.) The instructions are in- 
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applicable and insufficient. Much of defendant in error’s 
testimony is inadmissible and prejudicial. 


Frick & Dolezal, for defendant in error: 


The evidence proves the city’s negligence. The change 
in the crossing soon after the injury shows the existence of 
a defect at the time of said injury. (City of Emporia v. 
Schmidling, 6 Pac. Rep., 893.) The negligence was ac- 
tionable. (Hill v. Fond du Lac, 14 N. W. Rep., 25.) Con- 
tributory negligence is a question of fact. (City of Platts- 
mouth v. Mitchell, 20 Neb., 231; Nebraska City v. Rathbone, 
Id., 294; O., ete., R. Co. v. O’ Donnell, 22 Id., 475; City 
of Lincoln v. Gillilan, 18 Id., 114.) The cases cited by 
plaintiff in error differ in their facts from the present one 
and are inapplicable. A party knowing of a defect is only 
held to ordinary care. (Hubbard v. Mason City, 20 N. W. 
Rep., 172; Mackenzie v. Northfield, 16 Id., 172; Munger 
v. Marshalltown, 13 Id., 642; Delger v. St. Paul, 14 Fed. 
Rep., 567; Nichols v. Minneapolis, 23 N. W. Rep., 868; 
Bullock v. Mayor, 2 N. Ei. Rep., 1; Evans v. Utica, 69 N. 
Y., 166.) The city is not excused by the fact that a young 
and -healthy man could travel the walk at all seasons, 
(Stewart v. Ripon, 38 Wis., 591.) The instruction as to 
the measure of damages is correct. (Louisville, etc., R. Co. 
v. Falvey, 3 N. E. Rep., 389; City of Indianapolis v. 
Scott, 72 Ind., 196; Same v. Gaston, 58 Id., 196). 


MAXWELL, J. 


This is an action to recover damages for personal injuries 
sustained by Brenner by reason of an alleged defect in a 
street crossing in the city of Fremont. After alleging the 
incorporation of the city, the cause of action is stated as 
follows: 

“That Sixth street is, and at all times hereinafter men- 
tioned was, a principal street and thoroughfare, within the 
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corporate limits of defendant, and is, and at said times, and 
for more than ten years prior thereto, was, used by the pub- 
lie generally for travel, and during all of said times said 
defendant exercised exclusive control and supervision over 
said street, and said defendant set apart a portion of said 
street along the north side thereof as a sidewalk to be 
used by foot travelers passing on and along said street, and 
among other crosswalks established a crosswalk across said 
street along the west side of IF street for the use of per- 
sons traveling on foot across Sixth street at said place, and 
the same was generally used by persons traveling on said 
street at said place of travel; that the said defendant, dis- 
regarding its duty to keep said crosswalk reasonably safe 
for persons traveling on foot thereon, carelessly and negli- 
gently constructed said crosswalk and established the grade 
thereof and of said sidewalk along the north side of said 
Sixth street, and carelessly and negligently made the cross- 
walk join said sidewalk by a steep incline in said crosswalk 
so that said crosswalk at said place, and the incline thereof, 
by the ordinary storms and fall of snow, and the weather 
in the winter season, and by the ordinary accumulation of 
snow and ice thereon, became and was during the winter 
season slippery and dangerous to all persons traveling 
thereon with due diligence and care in the winter season, 
“That thereafter, in the winter season, to-wit, on the 
29th day of December, 1886, while the plaintiff was trav- 
eling on foot on and over said street and crosswalk and the 
incline thereof with due care, and without any fault or 
negligence on his part, the plaintiff, by said slippery and 
dangerous condition of said sidewalk and the incline 
thereof, and by the defective construction and grade thereof 
as aforesaid, was made to slip, and was made to violently 
fall to the ground, whereby the plaintiff was greatly 
brnised, and his left arm was thereby fractured and broken 
and plaintiff was thereby permanently injured in and about 
said arms and plaintiff thereby suffered great pain of body 


408 SUPREME COURT OF NEBRASKA, 


Miller v. Eastman. 


and mind, and plaintiff was put to great expense in secur- 
ing medical treatment and the services of a physician in 
and about his said injuries.” 

There is also an allegation that the claim was rejected by 
the city council. The prayer is for judgment for $2,000. 

The answer consists of certain specific denials and a plea 
of contributory negligence on the part of Brenner. 

On the trial of the cause the jury returned a verdict in 
favor of Brenner for $500, upon which judgment was ren- 
dered. A number of errors are assigned, the principal 
objections being to certain instructions given, and to thie 
refusal to give instructions asked. The instructions given, 
which are very long,seem to cover every point upon which 
there was evidence, and no particular error in them has 
been pointed out, and there was no error in refusing to 
give the instructions asked, as those previously given seem 
to have been full and complete. The questions of fact 
were fairly submitted to the jury, and in our view the 
verdict is fully supported by the evidence. There is no 
error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


JAMES S. MILLER, APPELLEE, V. SEyMour B. East- 
MAN ET AL., APPELLANTS. 


{FILED OcTOBER 1, 1889.] 


1. Service by Publication: AFFIDAVIT: DEFEcT. Where the 
affidavit for an attachment of real estate and for service upon 
the defendant by publication shows the essential facts to confer 
jurisdiction, the court will look at both, and if a defect in the 
affidavit for publication is sapplied in the aftidavit for an attach- 
ment it will be sufficient. 
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2. Bona Fide Purchaser. Plaintiff held not to be an innocent 
purchaser and not entitled to relief. 


APPEAL from the district court for Otoe county. Heard 
below before CHapman, J. 


C. W. Seymour and O. P. Mason, for appellants : 


Even if the affidavit is defective, objection to service of 
process cannot be considered after confirmation. (Gilbert 
v. Brown, 9 Neb., 94.) The same rules apply to an attach- 
ment sale as‘to an execution sale. (Helmer v. Rehm, 14 
Neb., 220.) Confirmation of sale cures all irregularities 
in the proceedings. (McKeighan v. Hopkins, 19 Neb., 40; 
O’Brien v. Gaslin, 20 Neb., 350.) Order of confirmation 
is final and not subject to collateral attack. (Berkley v. 
Lamb, 8 Neb., 398; Neligh v. Keene, 16 Id., 410; Phillips 
v. Dawley, 1 Id., 322; McKeighan v. Hopkins, 14 Id, 
368; Day v. Thompson, 11 Id., 128.) The purchaser, 
upon payment and confirmation, becomes the equitable 
owner, and may compel issuance of sheriff’s deed. (Lamb 
v. Sherman, 19 Neb., 687.) Power of court to compel 
issuance of such deed at execution sale is continuous and 
not exhausted by giving a defective deed. (Id.) Such deed 
dates from time lands became liable to satisfaction of judg- 
ment. (Id., 688.) The purchaser’s title depends entirely 
upon final confirmation. (State Bank v. Green, 10 Neb., 
134; Miller v. Hall, 1 Bush. [Ky.], 230.) Miller was not 
an innocent purchaser. (Metz v. Bank, 7 Neb., 172.) 


Edwin F. Warren, for appellee : 


A proper affidavit is a jurisdictional prerequisite. (Blair 
v. Mfg. Co., 7 Neb., 146; Atkins v. Atkins, 9 Id., 191; 
Frazier v. Miles, 10 Id., 109; Murphy v. Lyons, 19 Id., 
692.) Miller purchased from the apparent owner in good 
faith and must be protected in his title. (Snowden v. Tyler, 
21 Neb., 216; Shotwell v. Harrison, 22 Mich., 410; 
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Pringle v. Dunn, 37 Wis., 449; Coffin v. Ray, 1 Mete. 
[Mass.], 212; Glidden v. Hunt, 24 Pick. [Id.], 221.) If 
McCann ever had a claim it was lost by the adverse pos- 
session of Miller’s grantor, and color of title was not es- 
sential. (Horbach v. Miller, 4 Neb., 47; Galling v. Lane, 
17 Id., 79; Haywood v. Thomas, Id., 240.) Uninterrupted 
possession for the required time is evidence of a fee. (Stet£- 
nische v. Lamb, 18 Neb., 626.) 


MAXWELL, J. 


On July 24, 1871, Dwight J. McCann commenced an 
action in the district court of Otoe county against Robert 
O. Old, on a promissory note, to recover the sum of two 
hundred and eighty dollars. Old was a non-resident, who 
at that time owned lots 1 and 2 in block 22, and lot 4 in 
block 17, in Belmont addition to Nebraska City. 

Service was had by attachment levied on said lots 1 and 
2, and notice by publication. December 22, 1871, judg- 
ment was rendered in said case in favor of the plaintiff for 
seventy-nine dollars and seventeen cents and costs, and a 
decree entered directing the sale of the lots attached to pay 
the same. The lots were duly advertised and sold. The 
sheriff made his report, and at the next term of said court, 
to-wit, on the 8d day of June, 1872, said sale was by the 
court confirmed, and the sheriff of said county directed to 
execute a deed for said Jots to the purchaser at said sale— 
Dwight J. McCann. This deed was never executed, or if 
0, was not recorded. February 21, 1887, McCann, by an 
attorney in fact, conveyed said lots to Eastman, which deed 
was placed upon record February 22, 1887. On March 
28, James S. Miller, the plaintiff, filed for record a deed 
of said lots purporting to have been executed February 24, 
1887, by Robert O. Old, as grantor to said Miller. April 
1, 1887, McCann made application to the district court of 
Otoe county for an order requiring the then sheriff of Otoe 
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county to execute the sheriff’s deed to said lots, under the 
sale on the order of attachment and confirmation thereof 
in 1871. On April 4, 1887, this suit was instituted by 
Miller, the object and prayer of the petition herein being 
to quiet the title of said Miller as against the claims of the 
defendants, and to enjoin McCann trom further proceeding 
to secure said sheriff’s deed. On the final hearing the 
court found that the title to said lots was in the plaintiff 
Miller, and the same was quieted and confirmed in him as 
_ against the claims of these defendants, Eastman and Mc- 
Cann, and they were perpetually enjoined from securing or 
placing on record any deed therefor from the sheriff of Otoe 
county, by reason of the said judgment and sale. Eastman 
and McCann appeal to this court. 

The first question presented is, Did the district court of 
Otoe county have jurisdiction in the attachment proceed- 
ing? The first ground of attachment under section 198 
of the Code is, “that the defendant, or one of several de- 
fendants, is a foreign corporation or a non-resident of the 
state.” The affidavit for an attachment is in the following 
form, omitting the title of the case: 

“Srate or NEBRASKA, 

“County oF OTOE. \ 

“D. J. McCann, being duly sworn, says that he is the 
plaintiff named in the above entitled action; that said ac. 
tion is founded upon a promissory note dated at Nebraska 
City in said county, March 10, 1860, for thirty-seven dol- 
lars and twenty cents, due six mecvths after said date, 
with interest at five per cent per month from maturity, ex- 
ecuted and delivered by the said defendant to Julian Met- 
calf, trustee for Martha Ann Metcalf, and by her endorsed 
and delivered to this plaintiff. And deponent further says 
that said claim is just; that, as affiant verily believes, the 
plaintiff justly ought to recover of and from the said de- 
fendant the sum of thirty-seven and 22, dollars, and in- 
terest thereon at the rate of five per cent per month from 
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the 10th day of September, 1860, amounting at the date of 
the commencement of this action to the sum of two hun- 
dred eighty dollars. And deponent further says, that the 
said detendant is a non-resident of the state of Nebraska, 
but is a resident of the territory of Colorado, and that 
affiant makes this affidavit for the purpose of procuring an 
order of attachment in said action. D. J. McCann. 


“Subscribed and sworn to before me this 22d day of 
July, 1871. : L. F. D’Gerte, 
“ Notary Public.” 
This was sufficient to authorize the issuing and levy of 
the attachment. The affidavit for publication, omitting 
the title of the cause, is as follows: 


“County oF OTOE. 

“D. J. McCann, being duly sworn, says that he is the 
plaintiff named in the above entitled action; that said ac- 
tion is bronght to recover the sum of thirty-seven dollars 
and twenty cents, and interest thereon at the rate of five 
per cent per month from the 10th day of September, 1860, 
due plaintiff as indorsee of a certain promissory note for 
said sum, at interest as provided, from maturity, due six 
months after date thereof, to-wit, March 10, 1860; amount- 
ing at the date of the commencement of this action to the 
sum of $280. 

“And deponent further says that the said defendant is 
a non-resident of the state of Nebraska, and is a resident 
of the territory of Colorado, and that service of a sum- 
mons cannot be made upon the said defendant within the 
state of Nebraska, and that affiant makes this affidavit for 
the purpose of procuring service upon said defendant by 
publication in manner prescribed by law. 

“D. J. McCann. 

“Subscribed and sworn to before me this 22d day of 
July, 1871. L. F. D’Gerte, 

“ Notary Public.” 


“STATE OF NEBRASKA, \ 
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The third sub-division of section 77 of the Code author- 
izes service by publication “in actions brought against a 
non-resident of this state, or a foreign corporation having 
in this state property or debts owing to them, sought to be 
taken by any of the provisional remedies, or to be appro- 
priated in any way,” and section 78 provides that before 
“service” can be made by publication an affidavit must 
be filed that service of a summons cannot be made within 
this state on the defendant, or defendants to be served by 
publication, and that the case is one of those mentioned in 
section 77, It will be observed that the affidavit complies 
substantially with the statute and is sufficient. And ina 
ease of this kind the court will look at the entire record, 
and if it appear from all the affidavits before the court is- 
suing the attachment that the essential facts to confer ju- 
risdiction were duly sworn to therein, the judgment will not 
be declared void; therefore, even if the affidavit for publi- 
cation was defective, the defect is supplied by the affidavit 
for the attachment, and is thereby cured. The court, there- 
fore, in any view of the case, had jurisdiction and its judg- 
ment is not subject to collateral attack. 

The testimony shows that Mr. Miller purchased with 
full notice of thedefendant’s rights and he is in no sense an 
innocent purchaser, and he merely took the interest of Mr. 
Old, which seems to have been sold toMcCann. The judg- 
ment of the district court is reversed and the plaintiff’s 
petition dismissed. 


DECREE ACCORDINGLY. 


THE other Judges concur, 
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Evuis L. BIeERBOWER ET AL. V. BERNARD SINGER. 
[FILED OcTOBER 3, 1889.] 


1. Evidence examined, and held, sufficient to sustain the verdict of 
the jury. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


_ Bartlett & Cornish, for plaintiffs in error. 
J, C. Cowin, for defendant in error. 
ReEeEsE, Cu. J. 


This action was instituted in the district court of Douglas . 
county by defendant in error against plaintiff in error upon 
his official bond as United States marshal, together with 
the other plaintiffs in error as his sureties thereon. In addi- 
tion to the allegations as to the official capacity of plaintiff 
in error, and the execution of the bond with the other 
plaintiffs in error as sureties, it was alleged that about the 9th 
day of March, 1885, an order of attachment was issued out 
of the circuit court of the United States for the district of 
Nebraska in a cause therein pending wherein the Friend 
Brothers Clothing Company was plaintiff and Herman 
Gross, Joseph Gross, and Moritz Gross, partners doing busi- 
ness under the firm name of Gross Brothers, were defend- 
ants, directed to the said marshal commanding him to attach 
the property of the said defendants Gross Brothers within 
the district and not exempt from such seizure. The amount 
of the demand of the Friend Brothers Clothing Company 
was $1,430.43, with the interest thereon from January, 
1875, at 7 per cent, together with $50—the probable cost 
of the action; also another attachment in favor of the 
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same parties for the sum of $503.50, with interest, together 
with the sum of $50—the probable cost of the action; 
that plaintiff in error, by virtue of the two writs of attach- 
ment, levied upon a large amount of property which is 
described in the petition, amounting to the alleged value of 
$8,046; all of which said property was claimed by defend- 
ant in error as his property, and that no part thereof was 
the property of Gross Bros., who were the defendants in 
the action, and that defendant in error was damaged to the 
full amount of the value thereof. As a second cause of 
action it wasalleged that plaintiff had been damaged in the 
sum of $3,580 by the action of plaintiff in error in de- 
priving him of the use of a farm upon which his property 
was situated, by reason of the removal of the personal 
property described in the petition, and which consisted of 
live stock, some of which were work horses used on the 
farm for the cultivation of the land; also, in the removal 
at improper times of a large number of hogs and cattle, 
which were being fed and prepared for the market, together 
with a large quantity of corn and other grain upon the 
farm, 

To this petition plaintiff in error filed his amended an- 
swer, in which the fact of the levy upon the property was 
admitted but the ownership of defendant in error was de- 
nied, and it was alleged that it was the property of Gross 
Brothers, and upon that ground plaintiff in error justified 
the seizure. The official character of plaintiff in error and 
the fact of the attachment having been placed in his hands 
were admitted. It was averred that the alleged transfer of 
the property from Gross Brothers to defendant in error 
was fraudulent and was made in pursuance of a conspiracy 
entered into between defendant in error and his relatives to 
cause their property to be transferred to him in fraud of the 
many creditors of the firm of Gross Brothers and for the 
purpose of hindering and delaying them in the collection 
of their debts. The possession of said property by de- 


416 SUPREME COURT OF NEBRASKA, 


Bierbower v. Singer. 


fendant in error was denied and it was alleged that the 
transfer of the property to him was only colorable, and 
that he never had at any time assumed the possession or 
control thereof, but that it was allowed to remain upon the 
farm of one of the members of the firm of Gross Brothers 
the same as before, and that defendant in error had never 
claimed any ownership of the property until after the levy 
under the attachment referred to. All allegations of the 
petition, save those above noticed, were denied. 

To this answer defendant in error filed a reply in which he 
admitted the suit in favor of thesaid Friend Brothers Cloth- 
ing Company against Gross Brothers, the issuance of an at- 
tachment, the levy, ete., as set out in plaintiff’s answer and 
the execution of the bill of sale, but denied all other alle- 
gations contained in the answer. He also alleged that if 
any fraud existed at the time of the transfer of the prop- 
erty to him he had no knowledge of the same; that he did 
not know of the great amount of indebtedness of the firm 
of Gross Brothers, and that the sale of property was made 
to him in good faith in payment of an amount due him 
from the said firm of Gross Brothers, and that before the 
signing of the bill of sale, which was executed by them to 
him, but upon the consummation of the sale, the propexty 
therein specified was turned over to him and placed in his 
possession ; that he employed Moritz Gross, one of the firm 
of Gross Brothers, as his agent, to take charge of the prop- 
erty and keep it upon the farm referred to. 

It is not deemed necessary to notice with any greater 
particularity the allegations of the pleadings, for the reason 
that the issues presented to this court are quite narrow and 
are fully covered by what we have already stated. 

A jury trial was had which resulted in a general verdict 
in favor of defendant in error, assessing his damages at 
the sum of $5,081.81. A motion for a new trial was filed, 
which was overruled and judgment rendered on the verdict. 
From such judgment plaintiff in error brings the case into 
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this court by proceedings in error. The assignment of 
error contained in, the petition is, that the court erred in 
overruling the motion for a new trial, for the reason that 
the verdict was not sustained by sufficient evidence and 
was contrary to law, presenting thereby but one question 
in the case, and that is, the contention of plaintiff in error, 
that the verdict of the jury was not supported by sufficient 
evidence. 

Prior to entering upon an examination of this question 
it-may be remarked that a considerable portion of the briefs 
of both parties is given to the discussion of the instructions 
of the district court given to the jury upon the trial, and 
in the ruling of the court in excluding from the jury cer- 
tain instructions asked by plaintiff in error. 

While these questions cannot arise upon the assignment 
in the petition in error, yet we have carefully examined all 
the instructions referred to in the brief of plaintiff in error, 
and in fact all the instructions given and refused hy the 
court upon the trial; and while, owing to their great length, 
it would extend this opinion beyond reasonable bounds to 
set them out in full, we deem it proper to say that in our 
view all the questions presented by counsel in the case 
upon the trial were fully and thoroughly submitted to the 
jury by the instructions given by the trial court; and that 
upon an examination of the whole of the instructions given 
we do not think they are open to the criticism made by 
plaintiff in error or that he has been prejudiced by any 
instructions given. 

The question to which our attention has been particularly 
directed is the one presented by the petition in error, and 
upon this we have devoted the greater portion of the time 
given to the case. The bill of exceptions is quite volum- 
inous and it would be wholy inexpedient for us to endeavor 
to set out the evidence of the witnesses who were examined 
upon the trial. We must therefore be content by giving 
very briefly our conclusions based upon an examination of 
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the evidence, without giving the evidence from which they 
are drawn. 

The evidence as to the indebtedness of Gross Brothers to 
defendant in error is substantially all one way and we ap- 
prehend it cannot be disputed, but that so far as was shown 
by the testimony upon the trial, there was an actual bona 
fide indebtedness to defendant in error from them. But it 
is contended, first, that the fact of this indebtedness was 
kept secret and was not known by those with whom Gross 
Brothers were dealing, and that the fact of its existence 
being thus kept from public knowledge, that firm was 
thereby enabled to practice a fraud upon its creditors. 

It seems to be quite clear that the alleged indebtedness of 
the firm of Gross Brothers to defendant in error was un- 
known except among themselves. Defendant in error was 
_ a resident of the state of Wisconsin ; Gross Brothers were 
residents of this state, carrying on business in Columbus, 
and in Madison county as well as in the village of Madi- 
son. Whether or not defendant in error is chargeable with 
the action of Gross Brothers in suppressing the fact of their 
indebtedness to him is not very clear, but it is quite prob- 
able that he should not be so charged. Defendant in error 
is a brother-in-law of the members of the firm of Gross 
Brothers, having married their sister. It appears that while 
they were engaged in business in the city of Columbus, and 
managing the same in the year 1873 and up to 1888, it 
was agreed that he should purchase horses and cattle in the 
state of Wisconsin; that they should be shipped to this state 
to Gross Brothers and sold upon the market, the profits, 
after deducting all expenses, to be equally divided between 
them. In these transactions the indebtedness to defendant 
in error arose. 

Assuming therefore that this indebtedness did actually 
exist, the question arises whether the fact of the relationship 
of the parties and the circumstances under which the bill of 
sale was given and the whole conduct of the parties in con- 
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nection therewith would render the transfer of the property, 
described in the petition, to defendant in error by bill of 
sale fraudulent as against creditors, and whether the proof 
of such fraudulent intent on the part of Gross Brothers and 
defendant in error is so strong as to require a reversal of 
the judgment and a vacation of the verdict of the jury. The 
evidence upon which the case was submitted to the jury was 
conflicting in a high degree and it would seem impossible 
to harmonize the testimony of the various witnesses upon 
the different sides, The jury being the judges of the weight 
of the evidence and the degree of credibility which should 
be accorded to each witness, it is only deemed necessary to 
say that in our opinion there was sufficient evidence sub- 
mitted to the jury to sustain a finding that soon after the 
firm of Gross Brothers commenced business in the city of 
Columbus defendant in error purchased in Wisconsin and 
shipped to them a number of horses and cattle and a quan- 
tity of lumber to be disposed of by them upon the terms 
hereinbefore mentioned; that shipments were made to 
them by defendant in error and remittances were made to 
him by them during the time of these transactions until 
some time prior to the transfer of the property in question 
to defendant in error, when the shipments and payments 
ceased ; that defendant in error, hearing of the embar- 
rassed cdhdition of the firm of Gruss Brothers, left the city 
of Milwaukee and came out to Madison county, to which 
place their business had been entirely removed, and which 
visit was unexpected by them, aud demanded payment of 
the amount due him from them; that they informed him 
that they had not the money with which to meet the in- 
debtedness and sought to persuade him that there was no 
immediate danger of a loss upon his part; but that he in- 
sisted upon receiving payment, or security, or that suffi- 
cient property should be transferred to him to make him 
‘whole; that after consulting an attorney as to their right 
to prefer defendant in error to the exclusion of other cred 
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itors, the property was transferred to him and the farm 
which belonged to the firm of Gross Brothers was leased 
to him for the term of three years, upon which the stock 
was left in the care of Moritz Gross, a member of the 
firm, who resided upon the farm. At the time defendant 
left the city of Milwaukee to come to this state he was 
joined by one of the members of the firm of Gross Broth- 
ers of Milwaukee, composed of two other members of 
the Gross family, who represented not only indebtedness 
alleged to exist to the firm of Gross Brothers in Milwaukee, 
but to other parties who had placed their claims in his 
hands. Pending the negotiations for the transfer of the 
property in dispute in this case to defendant in error the 
firm of Gross Brothers confessed judgment in the United 
States circuit court for the district of Nebraska in favor of 
Jacoband Bernhard Grossand Laura Schrarm, of Milwaukee, 
for the sum of $10,311.25, and an execution was soon after 
issued thereon and placed in the hands of the United States 
marshal, who levied upon and sold the store in the village 
of Madison, which was purchased by defendant in error 
at such sale. These other transactions are unimportant in 
the investigation of this case except so far as they may 
throw light upon the conduct of the parties to this action. 
For that purpose it was competent to examine into them. 
Soon after the transfer of the property in question in this 
suit to defendant in error the Friend Brothers Clothing 
Company instituted attachment proceedings in the circuit 
court of the United States against the firm of Gross Broth- 
ers, and under the order of attachment the deputy United 
States marshal appeared in Madison county and levied upon 
the property in dispute as the property of the defendants in 
that action. It cannot be disputed but that if the testi- 
mony of the witnesses introduced on behalf of plaintiff in 
error is to be believed, many statements were made by the - 
members of the firm of Gross Brothers in this state which - 
would tend to confirm plaintiff’s theory that the whole : 
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transaction between them and defendant in error, as well as 
between them and the firm of Gross Brothers, of Mil- 
waukee, was fraudulent. But every statement of the kind 
testified to by the witnesses for plaintiff in error was con- 
tradicted by the testimony of Gross Brothers and Singer, 
thus rendering it the special province of the jury to decide 
upon the weight of the testimony of these various witnesses. 
Some of the circumstances tend strongly to support the 
theory contended for by plaintiff in error, whilst others are 
as strongly against it and in favor of that contended for 
by defendant in error. The whole case was submitted to 
the jury, as we.have said, with proper instructions from the 
court for their guidance. We are unable to say that the 
verdict is so clearly against the weight of evidence as to 
require a reversal of the judgment. 

It is contended that the delivery of the property to de- 
fendant in error was not sufficient under the provisions of 
section 11 of chapter 32 of the Compiled Statutes. Upon 
this question it is only necessary to say that if the delivery 
was as testified to by defendant in error and his witnesses 
—that the property was separated, counted, and delivered. 
to him and that, without removing it from the farm which 
he had leased for three years, he employed Moritz Gross to 
take charge of it as his agent, paying him a fixed salary per 
month for so doing—this would be sufficient under that 
section, especially so since the questions of presumptions 
alone are to be afacted thereby. 

The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED, 


THE other Judges concur. 
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State or NEBRASKA, EX REL. M. B. Matuoy, v. 
Wiuuiast F, CLEVENGER, 


(FILED OcToBER 3, 1889.] 


1. Counties: Division: TAXES: JURISDICTION oF OFFICERS. The 
boundaries of B. county formerly included what is now B. and 
R. counties —R. county having been stricken off and organized 
into a new county. In an application for peremptory writ of 
mandamus against the county treasurer of B. county to require 
him t0 collect the taxes due from the taxpayers of R. county, 
but which were levied by B. county prior to the division, it was 
held, tbat, as the officers of B. county had no authority nor jur- 
isdiction in R. county, there was no duty devolving upou such 
treasurer in connection with the collection of the taxes referred 
to. 


: ——-. R. county not beinga party to the action, 


the question as to who is entitled to the revenues levied prior to 
the division is not decided. 


ORIGINAL application for mandamus. 
M. B. Malloy, pro se. 
W. F. Clevenger, pro se. 
No briefs filed. 
’ Reesg, Ca. J. 


This is an original application for a mandamus to de- 
fendant, who is the county treasurer of Brown county, to 
require him to collect from the taxpayers of what is now 
Rock county the unpaid taxes for the years 1884, 1885, 
1886, 1887, and 1888, levied while the territory which now 
comprises Rock county constituted a part of Brown county, 
which said taxes were levied by the taxing officers of 
Brown county. 
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It appears from the relation and stipulation of the par- 
ties that Brown county was duly organized on the 23d day 
of July, 1883, consisting of the territory now included in 
Brown and Rock counties; that the county boundaries 
continued as then established until the first day of Janu- 
ary, 1889, when, by virtue of the elections held prior to 
that date, the new county of Rock was duly organized, 
and its permanent officers assumed charge of the county 
government; that during the years 1884 to 1888, inclu- 
sive, the taxing officers of Brown county levied the usual 
taxes on the property within the county boundaries, a part 
of which remains unpaid, and upon which the county of 
Brown issued its warrants to the extent of eighty-five per 
cent of the levy. 

Practically two questions are presented, which are, first, 
Is Brown county entitled to these uupaid taxes? and sec- 
ond, If so, is it the duty of the treasurer of said county 
to make the collections? 

The latter question would doubtless have to be answered 
in the negative, whatever might be the conclusion as to the 
first, as the duties and jurisdiction of the county treasurer 
would be limited to the territorial boundaries of his own 
county. 

Since Rock county is not made a party to this action, 
no order or judgment can be rendered which would be 
binding upon it, and therefore the question as to who is 
entitled to the revenues, as between the two counties, can- 
not be decided. 

In the stipulation filed we observe that it is agrced that 
the taxes in question are “due Brown county,” and this sug- 
gestion is of frequent occurrence throughout the stipulation. 
For example, in the tenth paragraph of this paper, after 
showing the assessment and levy, it issaid that “the greater 
part (of the taxes) has been delinquent and unpaid, and 
is due Brown county; that the respondent refuses to col- 
lect said taxes from the citizens of Rock county, or to 
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make an effort to collect the personal taxes from them, for 
the aforesaid years, that are due Brown county,” ete. 
While we presume that nothing is claimed by this phrase- 
ology, and that it is used to convey the idea that the taxes 
were levied by the officers of Brown county prior to the 
division, yet should we conclude that it was the purpose to 
agree that the taxes were due Brown county, that could 
make no difference, as the question as to whom the taxes 
are due is one of law resulting from the existing facts and 
not one of fact to be proven or otherwise established. The 
question presented, while new in its application to this 
case, is not new in principle in many of its aspects. In 
F., E.& M. V. R. R Co. v. Brown County, 18 Neb., 516, 
and in Morse v. Hitcheock County, 19 Id., 566, questions 
somewhat similar to these in point of fact were presented 
and it was decided, as it must be in this case, that upon the 
organization of a new county the jurisdiction and duties 
of the officers of the old county over the territory included 
in the new, cease, and the administration of the affairs of 
the new county should be conducted only by its own offi- 
cers. But there appears to be a distinction made by our 
statutes between new counties formed out of unorganized 
territory and those created by the division of a county al- 
ready organized. The law governing new counties of the 
former class is fully reviewed by Judge MAXWELL in Rail- 
road Company v. Brown County, supra, and need not here 
be referred to. That governing those of the former class 
is to be found in sections 10 to 18 inclusive of the same 
chapter (18) of the Compiled Statutes. Section 16 pro- 
vides for a division of property, personal and real, choses 
in action, debts, liabilities, etc., between the counties, But 
whether this applies to uncollected taxes cannot now be de- 
cided, for the reason above given, that the necessary par- 
ties are not before the court. It must be sufficient now to 
say that there is no duty devolving upon the defendant in 
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connection with the collection of the taxes referred to, and 
therefore the writ cannot issue. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. , 


B. F. Roserts v. B. L. Snow. 
[FILED OcToBER 3, 1889.] 


1. Negotiable Instruments: Datz oF PAYMENT OMITTED. 
An instrument in writing in the following form, to-wit: 
‘“ MARSHALLTOWN, Iowa, July 16, 1877. 
“For value received I hereby promise to pay to Peter Housel, 
or order, four hundred dollars, with 10 per cent interest per an- 
num, payable semi-annually in advance, and on default of 
prompt payment of the interest for thirty days after it is due, 
then this note, principal and iuterest, shall be due and collect- 
ible without defalcation or discount, together with an attorney 
fee of 10 per cent for collection.”’ 
Held, To be a negotiable promissory note, payable on demand. 


: INDORSEMENT FOR COLLECTION: SUIT BY INDORSEE. 
An indorsee of such a promissory note, where the indorsement 
was not made for value, nor in the due course of trade, but for 
the purpose of collection, can maintain an action in his own 
name for the collection of the note, but in such case the suit 
would be subject to any defeuses the maker may have had as 
agaiust the indorser of the plaintiff, such defenses not having 
been cut off by the indorsement. 


2. 


Error to the district court for Holt county. Tried 
below before Kinxkarp, J. 


Utley & Benedict, for plaintiff in error, cited: Code, 
secs. 30, 45; Rogers v. Hotel Co., 4 Neb., 54; Mills ». 
Murry, 1 Id., 327; Mc Williams v. Bridges, 7 Id., 419; 
Pomeroy, Remedies, etc., 124-8, 185; Allen v. Miller, 11 
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O.8., 374; Smith v. RB. Co., 23 Wis., 267; 1 Randolph, 
Commercial Paper, secs. 111,114; Maupin v. MeCormick, 
2 Bush [Ky.], 206; Sea v. Glover, 1 Bradw. [Il]. App.], 
335; People v. Bagnell, 31 Cal., 409; Gehr v. Hagerman, 
26 Ill., 488; Coleman v. Roberts, 1 Houck [Mo.], 97; 
Hickey v. Ryan, 15 Mo., 68; Russ v. Steamboat, 9 Iowa, 
375 ; Farquhar v. Dallas, 20 Tex., 200; Doev. Thomason, 
11 B. Mon. [Ky.], 235. 


M. F. Harrington, for defendant in error. 
REESE, Cu. J. 


This action was instituted in the district court of Holt 
county, upon a written instrument of which the following 
is a copy: 

“MarsHALLTOWN, Lowa, July 16, 1877. 

“For value received I hereby promise to pay to Peter 
Housel, or order, four hundred dollars ($400), with ten 
per cent interest per annum, payable semi-annually in ad- 
vance, and on default of prompt payment of the interest 
for thirty days after it is due, then this note, principal and 
interest, shall be due and collectible without defalcation or 
discount, together with an attorney fee of ten per cent for 
collection. [Signed] B. L. Sxow. 

“Attest: C. C. House.” 


Upon the back of the instrument are the following in- 
dorsements : 


“Interest to Jan’y 16, 1878.....ccccesessssscsscececees $20 


© July 16, 1878 .c.cccscedss sostevecvasvcneees 20 
ee © Jan’y 16, 1879... .ccccecsesssscessesees oe 20 
fe Se Daly 16, 1880. iccvesccicevsacessecsueesons 20 
6 © Jan’y 16, 1881... ecceeeeeeeeecees 20 
© © July 16, 1881 .cseccecssesessscsecsceeeees 20 
© Jan’y'16, 1882...........ceccececesseeseeee 20 


© & July 16, 1882.....cscescesecceeeseseseeses 20 
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“Tnterest to Jan’y 16, 1883...........cccccsceecsseeees $20 
6 DeGi1 75-88 Stee viesiss abiesasoustesesdas 40 
“ 1 July 1) 1883.0 esses civensccesasscsacecdess 20 


“Pay to the order of C. C. Housel. 
“ Peter Houskt. 
“By C. C. Houser, Executor e the Estate of Peter 
Housel, deceased. 
“ Pay to the order of B. F. Roberts, 
“C. C. Hovsen.” 


Two defenses were pleaded in the answer, the second of 
which was as follows: 

“ This defendant further avers that this instrument is a 
mere chose in action and not a promissory note, as alleged 
by the plaintiff, and that B. F. Roberts, plaintiff herein, is 
not the owner of said chose in action and is not the real 
party in interest in this action. 

“That said Roberts holds said chose in action for collec- 
tion merely, * * * * and defendant is not indebted 
to him on said instrument.” 

The reply was, in effect, a general denial. A jury trial 
was had which resulted in a verdict as follows: 

“We, the jury in this case, being duly empaneled and 
sworn to well and truly try the issues in the above en- 
titled case, do find for the plaintiff. 


E. W. Goopricy, Foreman.” 


The following special findings were also returned by the 
jury: 

“1, Q. Who do you find from the evidence to be the 
real party in interest in this action ? 

“C. C. Housel. E. W. Goopricu, Foreman.” 


“2. Q. What, if any, amount do you find from the evi- 
dence to be due and unpaid upon the iustrument in suit? 
“We, the jurors, find a verdict for plaintiff in the sum 
of $400, and interest on the same to date. 
“ E. W. Goopricu, Foreman.” 
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On request of defendant the following special findings 
were submitted, and answers returned thereto : 


“J. Who is the owner of the instrument sued upon in 
this case? 
“C. C. Housel. E. W. Goopricu, Foreman.” 


“2. Has plaintiff B. F. Roberts ever become the owner 
of the instrument sued upon herein by purchase or other- 
wise? 

“No. EE. W. Goopricu, Foreman.” 


“3. Has plaintiff B. F. Roberts any interest in the in- 
strument sued upon in this action other than as an attorney 
for C. C. Housel ? 

“No. E. W. Goopricu, Foreman.” 


A motion for a new trial was then filed by plaintiff and 
thereafter, as shown by the transcript, the cause was heard 
upon the motion of plaintiff to be allowed to substitute 
the name of C. C. Housel for that of plaintiff B. F. Rob- 
erts, which motion the court overruled. 

From the transcript it appears that the case was then 
heard upon the motion of. defendant for judgment in his 
favor upon the verdict, although no such motion appears 
in the record before us. This motion was sustained and 
judgment rendered in favor of defendant. We quote from 
the transcript as follows: 


“ Thereupon. this cause came on for hearing upon a mo- 
tion of plaintiff for new trial of the cause and for leave 
to substitute the name of C. C. Housel for that of B. F. 
Roberts, and the court, after hearing the argument of coun- 
sel and being fully advised in the premises, overruled said 
motion; to which ruling plaintiff excepts. And the court 
does find if at law this court had jurisdiction after trial 
begun to allow substitution of C. C. Housel for plaintiff 
Roberts the court finds as fact that the substitution should 
have been made.” 
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The cause is presented to this court by plaintiff by pro- 
ceeding in error, presenting a large number of assignments, 
but it is not deemed necessary to examine all. It appears 
that the question underlying the whole controversy in this 
case is as to the character of the instrument on which the 
suit was founded. It is insisted by plaintiff in error that 
the writing is a negotiable promissory note, and is entitled 
to be treated as such, with all the incidents which attach 
to negotiable paper. While upon the other hand it is con- 
tended by defendant in error that it is not a negotiable 
instrument, and that therefore the action by plaintiff in 
error could not be maintained, he not being the actual 
ewner thereof by assignment. This contention is based 
upon the fact that the instrument does not fix a time certain 
within which the money must be paid. It is our opinion 
that the instrument in question falls clearly within the 
definition of commercial paper, and that it was payable on 
demand, at any time after its execution, and should have 
been treated by the district court as a promissory note 
payable upon demand. In 1 Randolph on Commercial 
Paper, sec. 119, it is said: “If no time of payment is ex- 
pressed, which is usually the case in. checks, and frequently 
so in promissory notes and drafts, the instrument is, by 
intendment of law, payable on demand, and is as valid 
and negotiable as though the time of payment were fully 
expressed ;” citing a large number of authorities, among 
which are Jones v. Brown, 11 O.8.; 601; Holmes v. West, 
17 Cal., 623; Porter v. Porter, 51 Me., 376; Keyes v. 
Fenstermaker, 24 Cal., 329; Bank v. Price, 52 Ia., 570; 
Libby v. Mikelborg, 28 Minn., 38. 

The rule seems to be that in cases of this kind the legal 
intendment, that the notes are payable upon demand, can- 
not be changed by parol proof any more than could the 
express terms of a written instrument be changed. See 
Thompson v. Ketcham, 8 Johns., 192; Keohring v. Muem- 
minghoff, 61 Mo., 403; Self v. King, 28 ‘Texas, 552. 
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But it may be contended that it is shown upon the face 
of the note itself that such was not the intention of the 
parties at the time of its executiou, for it is provided that 
the interest shall be payable semi-annually, and that the 
note shall become due and collectible on the expiration of 
thirty days after default of the payment of the interest ; 
but this would make no difference as far as the note was 
concerned. As held in Jones v. Brown, supra, the fact that 
the parties provided for the payment of the interest’ in 
case the note should not be paid immediately, would not 
change the legal effect of the contract. Upon this subject 
see Loring v. Gurney, 5 Pick., 15; Meador v. Bank, 56 
Ga., 605; Holmes v. West, 17 Cal., 628. 

Aside from what would seem a rather inflexible rule of 
law, as applied to instruments of the kind under considera- 
tion, a careful examination of the note in question satisfies us 
that no other construction can be given to its language. 

There is nothing upon the face of the instrument itself, 
nor pleaded by the answer, nor submitted in the evidence 
of the case, which shows that any relation existed between 
the parties to the instrument by which it could be presumed 
or supposed that it was.their purpose that the note should 
never mature. If it cannot be treated as a promissory 
note payable upon demand, then the only event which 
could occur by which the note could be made to mature, 
according to its own language, would bea default of thirty 
days in the payment of the semi-annual interest; and if 
such default should never be made, the note would never 
mature, and therefore could never be collected except by 
the voluntary payment of the maker. This, evidently, 
was not the intention of the parties to the instrument. 

The action having heen founded upon a negotiable prom- 
issory note, the indorsement made by C.C. Housel to the 
plaintiff would be sufficient to authorize him to maintain 
the action in his own name for the amount due upon the 
note, but subject to any defenses which defendant in error 
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might have had, had the suit been instituted in the name of 
his indorser, C. C. Housel, or of the payee, Peter Housel. 

In Daniel on Negotiable Instruments, sec. 1191 é seq., it 
is said that an action on a note may be brought in the name 
of the indorsee holding the note; he having thereby the legal 
title, it can make no difference to the defendant who is the 
equitable owner of such note. See also Cal:lwell v. Law- 
rence,, 84 Ill., 161; Demuth v. Outler, 50 Me., 298; Pat- 
ten v. Moses, 49 Id., 255 ; Oraig v. Twomey, 14 Gray, 486 ; 
Palmer v, Bank, 78 Tl., 380; Scionneaux v. Waguespac’, 
32 La. Ann., 283; Klein v. Buckner, 30 Id., 680; Lovell 
v. Hvertson, 11 Johns., 52; Wells v. Schoonover, 9 Hiesk., 
805; King v. Fleece, 7 Id., 273; Boyd v. Corbitt, 37 Mich., 
52; White v. Stanley, 29 O. 8., 423. In Bank v. Hollister, 
21 Minn., 385, in which the note was indorsed “for collec- 
tion,” it was held that the provisions of the Code requir- 
ing the action to be brought in the name of the real party 
in interest would prevent the maintenance of the action by 
the indorsee. But in this case the indorsement is not con- 
ditional, and therefore the legal title was vestedin the in- 
dorsee. - 

The judgment of the district court is reversed nd the 
cause remanded with directions to that court to reinstate 
the cause and permit the defendant in error to amend his 
answer without costs if he so elect, and for further pro- 
ceeding in accordance with law. 


JUDGMENT ACCORDINGLY, 


THE other Judges concur. 
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TRUEMAN H. SHEPHERD vy. CARLos C. Burr. 


[FILED OcToBER 3, 1889.] 


1. Tax Title: Limrrarions. “An action to foreclose a tax lien on 
real estate may be bronght on a tax certificate when it is alleged 
in the petition that a deed would be invalid if issued. In such 
case a cause of action would accrue at the expiration of the time 
within which the land owner might redeem, und snit might be 
brought at any time within five years thereafter.” (Parker v. 
Matheson, 21 Neb., 546.) 


: : CASE STATED. A purchased real estate at tax 
sale on the 18th day of November, 1875; the property was not 
redeemed by the land owner within the two years allowed for 
redemption. No deed was taken by the purchaser at the tax 
sale. On the 18th day of April, 1883, and more than five years 
after the expiration of the time for redemption, plaintiff com- 
menced this action to foreclose the tax lien. Held, That the 
cause of action was barred by limitation. (See Parker v. Mathe- 
son, supra.) 


Error to the district court for Lancaster country. Tried 
below before Frexp, J. 


Harwood, Ames & Kelly, for plaintiff in error. 


W. W. Cotton, for defendant in error, 
REESE, CH. J. 


This action originated in the district court of Lancaster 
county, and was brought for the purpose of enforcing a 
tax lien against a tract of real estate in the city of Lincoln 
described as “commencing 62 feet north of the southeast 
corner of lot number 12 in block number 33, according 
to the original plat and survey of the town (now city) of 
Lincoln, Nebraska, thence north on Ninth street 40.feet, 
thence west 75 feet, thence south 40 feet, thence east 75 
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feet to the place of beginning.” It was alleged in the pe- 
tition that in the year 1874 the property was duly assessed 
by the precinct assessor of Lincoln precinct as “40x75 ft., 
lot No. 11 and 12, block No. 33,” and opposite thereto on 
the same line “J. A. Scoggins ;” that on the 18th day 
of November, 1875, the taxes being delinquent and unpaid, 
the plaintiff duly purchased the property at tax sale for the 
taxes for the year 1874, and that the same amounted to 
$111.82; that the property has never been redeemed from 
the sale and that the amount paid by plaintiff has never 
been repaid nor refunded to him. It was further alleged 
that after the purchase by plaintiff, and in the year 1878, 
the said Scoggins, who still remained the owner in fee sim- 
ple, sold and conveyed it by deed of general warranty, duly 
signed, witnessed, and acknowledged, to the state, the only 
exception to the warranty being “except taxes due and un- 
paid ;” that the property was bought by the state for the 
use and benefit of the school fund thereof; that on the 
23d day of October, 1880, the state by its proper officers 
sold the real estate in question to defendant C. C. Burr, 
and entered into a contract with him by which defendant 
paid in cash the sum of $776.77 and agreed to pay at the 
end of twenty years the sum of $4,410, with interest thereon 
at the rate of six per cent per annum, payable on the Ist 
day of January of each year; that immediately upon the 
completion of said purchase defendant took possession of 
said property and has retained the possession ever since, 
making valuable improvements thereon to the extent of 
$5,000. 

The prayer of the petition was that the purchase by 
plaintiff, as shown by his certificate of purchase, be declared 
a lien upon the property, the lien foreclosed, and for gen- 
eral relief. 

To this petition a demurrer was interposed by the defend- 
ant on the ground “that the facts stated in the plaintiff’s 
said petition do not constitute a cause of action in favor 
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of the plaintiff and against the defendant.” The demurrer 
was sustained by the district court and, plaintiff electing 
to stand upon his petition without amendment, the suit was 
dismissed and judgment rendered in favor of defendant. 
Plaintiff brings the cause to this court by proceedings in 
error alleging as error, the decision of the district court 
in sustaining the demurrer. Plaintiff in error by his brief 
presents two questions: First, as to whether or not the 
transfer of the real estate back to the state was an extin- 
guishment of the lien created by his purchase; and second, 
whether or not the description of the property upon the tax 
book as assessed dnd taxed was sufficient. 

On the other hand defendant in error presents as an- 
other question the statute of limitations, which is not dis- 
- cussed in the brief of plaintiff in ezror. It was alleged in 
the petition that during the whole of the year 1875 Scog- 
gins was the owner of personal property situated in Lan- 
caster county from which the taxes could have been col- 
lected by the treasurer. ‘Under the rule stated in Pettit 
v. Black, 8 Neb., 59, and Wilhelm v. Russell, Id., 123, the 
failure to collect the tases from the personal property 
would, perhaps, avoid the sale. But this is not a material 
inquiry here, for the reayyn that no deed was ever taken by 
plaintiff in error, nor ‘1ozs it appear that he ever demanded 
any from the county ‘reasurer. Therefore the question 
whether the title faile/ does not enter into the case. There 
having been no title «veyed to plaintiff by the treasurer 
we are unable to ses ‘wherein the case differs in any partic- 
ular from Parker v, Matheson, 21 Neb., 546. The same 
statute must be apyiicable to this case as to that, and the 
facts are so nearly similar that it is clear to us that that 
case is decisive of ‘his. From the petition it appears that 
from the 18th day of November, 1875, Scoggins had two 
years in which to tedeem, which expired on the 18th day of 
November, 1877. No deed was taken, and at that time 
plaintiff wuld bave instituted suit for the foreclosure of 
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his tax lien. This suit was commenced on the 18th day of 
April, 1883, more than five years after the time in which it 
might have been brought. By the rule stated in Parker v. 
Matheson, supra, the statute had run and the action was 
barred. 

It becomes unnecessary, therefore, to examine the ques- 
tions presented by the brief of plaintiff in error. The 
court did not err in sustaining the demurrer, as the peti- 
tion fails to state facts sufficient to constitute a cause of 
action. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


AMY WILSON, APPELLANT, V. Crry oF AUBURN ET AL., 
APPELLEES. 


(FILED OcToBER 3, 1889.] 


Municipal Corpora'ions: SIDEWALKS: Taxes: INJUNCTION. 
In the year 1886, the mayor and council of the city of A., under 
an ordinance previously passed, ordered the construction of a 
sidewalk along the line of a street upon which plaintiff’s prop- 
erty abutted. Upon the walk not being constructed by her 
within the required time the city by its officers constructed it and 
imposed a tax therefor according to the benefits received, which 
tax was duly certified to the proper county officials, when it 
was placed upon the tax list for collection as other taxes. Ina 
suit to enjoin its collection upon the ground that it was illegally 
levied, owing to the irregularities in the order requiring the 
construction of the sidewalk and the failure to give notice 
thereof, it was held, that the tax imposed not having heen levied 
“ for an illegal or unauthorized purpose,’’ the action could not 
be maintained. 


436 SUPREME COURT OF NEBRASKA, 


Wilson vy. Auburn, — 


APPEAL from the district court for Nemaha county. 
Heard below before Broapy, J. 


Stull & Edwards, for appellant: 


Section 144, chapter 77, Compiled Statutes, is inappli- 
cable here (1) because it refers to taxes, while this is a 
proceeding to restrain the collection of an assessment, and 
there is a plain distinction between taxes and assessments 
(Hanscom v. Omaha, 11 Neb., 41; Opinion of Judges, 
58 Me., 591; Hilbish v. Catherman, 64 Pa. St., 154, 159; 
Judd v. Driver, | Kas., 455, 462); (2) even if the present 
case comes under the head of taxes, it falls within the ex- 
press exception of the statute, being a tax for.unauthorized 
purposes. (Karl v. Duras, 138 Neb., 235; Thatcher v. 
Adams Co.,19 Neb., 486.) Cities of the second class have 
no power to construct sidewalks without enactiug a valid 
ordinance, and the ordinance in this case was not drafted . 
in the style required by the statute. The variance is fatal, 
because a corporation must act in the statutory mode. 
(Hurford v. Omaha, 4 Neb., 350; Abbott v. Smelting Co., 
Id., 422.) Even if the ordinance is held valid, its pro- 
visions requiring notice to lot owners were not complied 
with. Notice is jurisdictional, for ordinances have the 
force of statutes (Dillon, Mun. Cor., 3d ed., sec. 308); 
and strict compliance with the statute is necessary. (Wade 
on Notice, sec. 1105.) Notice must describe material. 
(Tufts v. Charlestown, 98 Mass., 583.) However equitable 
it may be, a tax is void unless legally assessed. (Joyner 
w. School District, 3 Cush. [Mass.], 567, 572.) 


W. H. Morrow, for appellees: 


The tax was not illegal or unauthorized, being assessed 
by an ordinance passed in accordance with subdivision 
4, section 52, chapter 14, Comp Stats, enabling cities of 
the second class and villages to construct sidewalks, etc. 
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Section 144, chapter 77, is applicable here. Equity will 
not enjoin the enforcement of a tax proceeding on the 
ground of irregularities in the assessment or in the execu- 
tion of powers conferred upon tax officers, the remedy at 
law being deemed sufficient. (Hallenbeck v. Hahn, 2 Neb., 
427, and cases cited.) If it is held that the court below had 
jurisdiction, appellant must show that the injury has been 
or may be done, before an officer will be enjoined from the 
performance of his duty. (McLaughlin v. Sandusky, 22 N. 
W. Rep., 241.) Mere irregularities in assessment do not 
defeat the tax unless they prejudice the person taxed. 
(Stockle v. Silsbee, 2 N. W. Rep., 900.) Under our laws a 
taxpayer feeling himself aggrieved by an assessment has 
an adequate remedy at law, and neglecting this cannot ob- 
tain relief in equity. (B. & M. R.Co. v. Seward County, 10 
Neb., 211; Hopkins v. Keller, 16 Id., 569.) The notice 
was sufficient, and where there was authority to impose the 
tax, and the party must have known the facts, he cannot, 
after an improvement is made, enjoin the collection of a 
tax assessed to pay for it. (Barker v. Omaha, 16 Neb., 269.) 
The variance in the ordaining clause is immaterial, as even 
the entire omission of the statutory form of the clause does 
not avoid the ordinance without a provision of statute to 
that effect. (People v. Murray, 24 N. W. Rep., 118.) 


Reese, Cu. J. 


This action was instituted in the district court of Ne- 
maha county, and was for the purpose of enjoining the 
collection of certain taxes or special assessments levied 
upon the property of plaintiff for the construction of a 
sidewalk, Plaintiff was the owner and occupant of block 
three in Howe, Mixer and Wilson’s addition to the city of 
Auburn, she having resided on the property for a number 
of years. The city council of Auburn made an order re- 
quiring the construction of a sidewalk along one side: of 
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the block referred to, The sidewalk not having been con- 
structed by plaintiff as required by the ordinances of the 
city, the street commissioner, after the expiration of the 
time in which she was permitted or required to construct 
it, constructed a walk and made his report to the city offi- 
cers, who at a special meeting made a levy of taxes amouut- 
ing to $48.60 upon the block, and certified the same to the 
proper county officers. The treasurer is made a party 
defendant to this action. A trial was had to the district 
court which resulted in a general finding in favor of de- 
fendant, and a decree dismissing plaintiff’s petition. From 
this decree plaintiff appeals to this court. 

The first question presented requiring our attention is 
as to the jurisdiction of the district court in cases of this 
kind, under the provisions of section 144 of chapter 77 of 
the Compiled Statutes, entitled Revenue, which provides 
that “no injunction shall be granted by any court or judge 
in this state to restrain the collection of any tax or any 
part thereof hereafter levied, nor to restrain the sale of 
any property for the non-payment of any such tax, except 
such tax or the part thereof enjoined be levied for an ille- 
gal or unauthorized purpose.” 

If the assessment made by the city couucil could prop- 
erly be denominated a tax, within the provisions of the 
section above quoted, and if the assessment were made for 
a legal and authorized purpose, the decision of the court 
was correct, and will have to be affirmed without further 
investigation. There is no doubt but that the provision 
above quoted includes ordinary city or village taxes levied 
for the purposes of general revenue for such city or vil- 
lage, and to be collected by the county treasurer, and they 
are included within the provisions of the chapter by sec- 
tions 109, 144, 145, 146, and others, which it is not nec- 
essary to copy. It then becomes necessary to inquire 
whether special assessments of the kind made in this case 
can fall within the provisions of said sec. 144. Sec. 6 of 
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art. 9 of the constitution, entitled Revenue and Finance, is 
as follows: “The legislature may vest the corporate author- 
ities of cities, towns, and villages with power to make 
local improvements by special assessments or by special 
taxation of property benefited. or all other corporate 
purposes, all municipal corporations may be vested with 
authority to assess and collect taxes, but such taxes shall 
be uniform in respect to persons and property within the 
jurisdiction of the body imposing the same.” 

In carrying out the provisions of this section the legis- 
lature has enacted art. 1 of chap. 14, Compiled Statutes, 
included in which is sec. 69, a part of which we here copy: 

“Sec. 69. In addition to the powers hereinbefore grauted 
cities and villages under the provisions of this chapter, 
each city and village may enact ordinances or by-laws for 
the following purposes: 

* * * * %* * * * * _ Ok 

“TV. To construct sidewalks, to curb, pave, gravel, 
macadamize, and gutter any highway or alley therein, and 
to levy a special tax on the lots and parcels of land front- 
ing on such highway or alley to pay the expenses of such 
improvement. But.unless a majority of the resident own- 
ers of the property subject to the assessment of such im- 
provement petition the council or trustees to make the 
same, such improvement shall not be made until three- 
fourths of all the members of such council or trustees shall 
by vote assent to the making of the same. 

* * * * * * * * * * 

“VII. Assessments made under the provisions of the 
last three preceding subdivisions of this section shall be 
made and assessed in the following manner: 

“ First —Such assessment shall be made by the council or 
board of trustees at a special meeting by a resolution fix-. 
ing the valuation of such lot assessed, taking into account 
the benefits derived or injuries sustained in consequence of 
such contemplated improvements, and the amounts charged 
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against the sume, which, with the vote thereon by veas 
and nays, shall be spread at length upon the minutes. No- 
tice of the time of holding such meeting, and the purpose 
for which it is to be held, shall be published in some news- 
-paper, published or of a general circulation in said city or 
village, at least four weeks before the same shall be held, 
or in lieu thereof, personal service may be had upon per- 
sons owning or occupying property to be assessed. 

“‘Second—A1 such assessments shall be known as ‘special 
assessments for improvements,’ and shall be levied -and 
collected as a special tax in addition to the taxes for gen- 
eral revenue purposes, to be placed on the tax-roll for col- 
lection, subject to the same penalties, and collected in like 
manner as other city or village taxes.” 

Jt will be seen that the tax referred to, in so far as its 
collection is concerned, is simply an additional one levied 
upon the particular property and that it “shall be levied and 
collected as a separate tax in addition to the taxes for gen- 
era] revenue pnrposes, and placed on the tax-rolls for col- 
lection, subject to the same penalties, and collected in like 
manner as other city or village taxes.” In this particular 
it must be treated as any. other tax. 

In this connection our attention is called to Hanscom v. 
The City of Omaha, 11 Neb., 37, in which the then Chief 
Justice, MAXWELL, shows the distinction between taxes of 
this kind and those imposed for general revenue. While 
the distinction claimed clearly exists, yet it is only in the 
purpose or policy of the taxation, and not its method of en- 
forcement. That it is a tax must be conceded, but instead 
of being imposed “‘ for the enforcement of the law, and pro- 
tection to life and property,” it is for the public good, but 
owing to the direct benefit to be received by the abutting 
property it would be equitable to require the property so 
benefited to sustain the burden according to the “ benefit 
derived or injury sustained ” as the case may be. The au- 
thority to require the property specially benefited to bear 
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the expenses of local improvement is a branch of the tax- 
ing power, or included in it, and whether they shall be paid 
out of the general treasury or by an assessment on the 
abutting and benefited property is simply a question of 
legislative expediency, unless especially excepted by consti- 
tutional provision. See 2 Dillon on Municipal Corpora- 
tions, 3d ed., sec. 752 ef seq. 

Irregularities in making the assessment, if any existed, 
could not invalidate the tax (sec. 141, ch. 77, Comp. Stat.), 
and therefore the right to maintain this action could not be 
based upon that ground alone. The general authority to 
construct the sidewalk and impose a special tax existed. 
The power having been exercised only irregularly at most 
—the property being legally subject to the burden — the 
tax was not for “an illegal or unauthorized purpose.” 

The decree of the district court was therefore correct 
and is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur, 


State oF NEBRASKA, EX REL. WILLIAM A. FULLER 
ET AL, V. Evisoa L. Martin, Mayor or Farr- 
MONT. 


(FLED OcTOBER 3, 1889.] 


1. Municipal Corporations: Powrr To APPROPRIATE MONEY. 
The provisions of section 86, article 1, chapter 14, Compiled Stat- 
utes, limiting the power of the city council to appropriate money 
to the annual appropriation bill and to such sums as in the 
aggregate shall not exceed the amount of tax authorized to be 
levied during that year, held, not to apply to money authorized 
to be borrowed by such city for a specific purpose and where a 
proposition to apply the same thereto has been sanctioned by a 
mnajority of the legal voters of such city, either by a petition 
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signed by them, or at a general or special election duly called 
therefor. 


2. : COMPROMISE OF CLAIMS. The power to compromise and 
settle claims of the nature and character of that involved in 
the case at bar, held, to exist in the mayor and city council of 
cities in their legislative capacity growing out of their general 
corporate powers, and the necessities of such cases. 


8. 


: DUTIES oF MAyor. The mayor is the chief executive 
officer of the city, and as such it is his duty to see to the execu- 
tion of all active ordinances, resolutions, and votes of the mayor 
and council whether, as a matter of opinion or sentiment, the 
same meet his approval or not. 


ORIGINAL application for mandamus. 

C. FE. Magoon, and Mason & Whedon, for relators. 
Robert Ryan (J. H. Rushton with him), for respondent. 
Coss, J. 


This is an original application by the State, on the rela-_ 
tion of William A. Fuller and others, partners under the 
firm name of Palmer, Fuller & Co.; Nathan H. Warren 
and others, partners under the firm name of N. H. Warren 
& Co.; William P. Fairbanks and others, partners under 
the firm name of Fairbanks & Co., and John Lanham, 
for a peremptory writ of mandamus to be issued to Elisha 
L. Martin, mayor of the city of Fairmont, Fillmore 
county, respondent. 

On January 30, 1888, the relators served sufficient no- 
tice on the respondent that on February 17, following, at 
9 A. M., the relators would move the court for the issuance 
of a peremptory writ of mandamus, compelling him as 
mayor of said city to signa certain warrant for the sum of 
$6,500, theretofore on September 5, 1887, voted by the 
common council of said city, and prepared and issued by 
the clerk of ‘said city in full settlement of the claim of the 
relators against said city by reason of the construction of 
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the water works in and for said city; in support of which 
motion there was presented the affidavit of Charles E. 
Magoon, Esq., one of the attorneys for the relators, that 
each one of the relators was absent from Lancaster county, 
Nebraska, and that affiant makes the affidavit for that rea- 
son, showing : 

1, That the respondent is mayor of said city, duly elected 
and qualified and discharging the duties thereof. 

2. That on July 22, 1885, said town was a village duly 
organized under the laws of this state; that there was duly 
submitted a proposition to the voters for the issuing of 
bonds of the village in the sum of $10,000 for the con- 
struction of water works; that said proposition duly car- 
ried at a special election in conformity to law, and the 
bonds were issued, registered, and sold, and the proceeds 
deposited in the National Bank of Fairmont, where they 
now remain ; that by reason of the increase of population 
said village became a city of the second class having less 
than 5,000 inhabitants. That on July 22, 1885, said vil- 
lage contracted with Ira E. Williams for the construction 
of its water works, in accordance with plans and specifi- 
cations furnished by him, and in the custody of the clerk 
of said village, and in accordance with the proposition 
published in the Fairmont Signal. 

* * * * * * * x * * 

5. That when the water works shall have been com- 
pleted, and the contractor ready to turn them over to the 
village, the whole system should be tested by the chairman 
and board of trustees of the village, according to a test of 
capacity; provided: the whole system to be constructed in 
a good and workmanlike manner, to be completed by No- 
vember 15, 1885. 

In consideration of which the contractor should be paid 
by said village $8,916, as soon as the system of water 
works should be tested and accepted by the chairman and 
board of trustees of the village. 
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On August 11, 1885, the contractor, for the considera- 
tion of $2,000, sold and assigned his interest in the con- 
tract to James Peabody, who on March 4, 1886, sold and 
assigned his interest to the firm of N. H. Warren & Co. 
That on October 4, 1886, N. H. Warren & Co. sold and 
assigned their interest to Palmer, Fuller & Co., the relators, 
who now own the contract and who are entitled to all 
the rights and benefits arising therefrom; that said works 
were duly constructed by the various parties interested in 
the contract, each contributing large sums, amounting in 
all to $17,200; that Ira E. Williams and James Peabody, 
by reason of their contributions, became bankrupt and in- 
solvent; that N. H. Warren & Co. expended large sums, 
and that Palmer, Fuller & Co. furnished all the material 
used in the pipes, towers, tanks, and engine houses in said 
system ; that Fairbanks & Co. furnished all the hydrants, 
engines, pumps, valves, etc., in the construction, and John 
Lanham dug the wells of the same; that the works were 
turned over to the city of Fairmont in September, 1886, 
and by the council duly tested, and have been in use hith- 
erto, and the water sold to consumers by the city, which 
has received a large amount of money therefrom; that the 
city has expended large sums in improving and extending 
the system, and has never paid the contractor, or his 
assignees, any sum whatever for the construction of it; 
that on October 25, 1886, the relators proposed to the city 
council to turn over their contract to the city and save the 
city from all liability for the construction of the works and 
pay all existing liens for the sum of $6,500, which propo- 
sition was accepted; and in pursuance of which, the city 
council on September 4, 1887, voted to allow the city war- 
raut to be issued for said sum in payment of the water 
works, by a vote of three to one, or a majority of three- 
fourths of the city council; that the warrant was duly 
drawn, and signed by the city clerk, according to law, and 
presented to the respondent, the mayor of said city, for his 
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signature as such on September 5, 1887; and said respond- 
ent failed and neglected, and still refuses, to sign the same, 
and that such refusal is without justification in law. 

That the relators being without remedy, unless it be by 
the interposition of the supreme court, therefore pray that a 
peremptory writ of mandamus issue to the mayor of Fair- 
mont commanding him to sign said warrant, ete. 

The answer of Elisha L. Martin, respondent, denies each 
ayerment of the relators not specifically admitted to be trne. 

II. He admits that he is mayor of the city of Fairmont, 
duly elected, and qualified, and exercising the duties of the 


_ Office, and admits that the city was a village under the laws 


of the state; that the proposition for bonds in $10,000 for 
the construction of water works was carried at a special 
election, and as a part of the proposition the question of 
authority to levy a tax to pay the interest on the bonds, but 
not the principal, was carried, by reason of which the bonds 
were not duly issued. 

He admits that the village of Fairmont has become a 
city of the second class of less than 5,000 inhabitants; that 
on July 22, 1885, the contract set out by the relators was 
entered into between Ira E. Williams and the village of 
Fairmont, but avers there was no compliance on the con- 
tractor’s part with the terms and undertakings of his con- 
tract, nor was there of any person claiming under, by, or 
through him; that the works have never been tested or’ 
accepted by the village, now the city of Fairmont; that by 
reason of the failure to perform his undertakings under 
said contract, and of the failure of those undertaking on 
behalf of Iva E. Williams, there is nothing due the relators 
who claim as assignees of the contractor; that it was pro- 
vided “that the whole of said sum of $8,916 is to be paid 
as soon as the system of water works shall have been tested 
and accepted by the city of Fairmont,” and nothing before; 
therefore respondent is under no obligation to sign the 
warrant mentioned, or to do any act by which the relators, 
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or those claiming under the contractor, shall receive said 
sum, or any other sum, from the city of Fairmont. 

He admits that the city of Fairmont paid Joseph Burns 
$1,200 for his efforts to secure an adequate supply of water, 
because the contractor, and the relators claiming under 
him, and his assignment of the contract, had failed to fur- 
nish the supply guaranteed by the contract, and had re- 
fused to comply with the terms of the contract; and that 
the expenditure to Burns has not produced an adequate 
supply and is entirely a loss. 

He denies that the city of Fairmont in any way accepted 
the system of water works, or assumed control over it as 
upon full compliance with the terms of the contract, or in 
any other manner, or for any other purpose whatever. 

He avers that the relators’ application is insufficient in 
law, that it makes no averment of their compliance, or 
that of their assignor, with the requirements of the con- 
tract, nor does it aver that the city of Fairmont has in any 
manner accepted the water works. 

He says, as to the proposition submitted to the city coun- 
cil, and the action thereon, there was no authority in law 
for the same; that the sole action of the city council in 
respect to the alleged arrangement, by which a mandamus 
‘is sought, was: 

March 17, 1886, the adoption of the following: 

“WHEREAS, I. E. Williams, contractor for the Fair- 
mont water works, and James Peabody, assignee, are in- 
debted to Palmer, Fuller & Co., of Chicago, Tl.; Fairbanks 
& Co., St. Louis, and John Barsby, of Fairmont, for ma- 
terial furnished in the construction of said water works, 
and labor performed as an attorney in connection there- 
with, and have given orders on the board for the several 
sums due: therefore, be it 

“ Resolved, That when the water works are completed 
and accepted, and the bonds sold and the money placed in 
the treasury, that the city treasurer is hereby instructed to 
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reserve from the contract price of the water works the 
sunis duc said parties and charge the same against the con- 
tract of I. E. Williams and pay the same to the parties 
entitled thereto.” 

October 8, 1886, at a special meeting of the council, the 
following proceedings were had: 

“A proposition was made by Attorney C. E. Magoon 
to transfer all the title to the city of Fairmont of the city 
water works as they now stand at $7,000. 

“Motion made and seconded that the proposition be re- 
ceived. the works examined, and that the council meet at 
10 A.M., October 9, 1886, to finish the business now in 
hand, which was carried.” 

October 9, 1886, the council met, pursuant to adjourn- 
ment, and the following proceedings were had: 

“Tt is moved and seconded that the council accept the 
city eae Ores, as ney now stand, at $6,500, which was 
agreed io.’ 

“It was moved and seconded that the council give the 
companies two weeks from the following Monday (Octo- . 
ber 1ith) to accept or reject the proposition of the coun- 
cil, which was agreed to, a majority voting in favor of the 
motion.” 

October 25, 1886, the following proceedings were had 
in the city council of Fairmont, to-wit: 

“Charles E. Magoon then accepted the proposition made 
by the city council for the Fairmont water works at sixty- 
five hundred dollars ($6 500) on October 9, This in writ- 
ing as follows: 

“To the Honorable Mayor and City Council of the City 
of Fairmont, Nebraska—GENTLEMEN: We hereby notify 
you of our acceptance of your proposition of October 9, 
’86, to accept the system of water works constructed under 
the contract of the town of Fairmont with Ira E. Will- 
iams of date July 22, 1885, at the sum and for the con- 
sideration of six thousand five hundred dollars ($6,500). 
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Said works to be free and clear of all liens and incum- 
brances, including engine in west engine house and all ex- 
tras and additional pipes and material for repairs now on 
hand. 

“Dated at Fairmont, Nebraska, October 25, ’86. 
“Warren & Co., 

“PALMER, FULLER & Co., | Each by CuHas. E. Ma- 
“Joun LanHaM, GOON, their attorney.” 
“FarrBangs & Co., 

September 5, 1887, the following proceedings were had 
by the city council : 

“Tt was moved and seconded that an order be drawn on 
the water fund for the sum of $6,500, in favor of Charles 
E. Magoon, attorney, in payment for the system of city 
water works: said sum to be paid in pursuance of the 
agreement made October 9, 1886, which was agreed to.” 

September 24, 1887, there was drawn upon the respond- 
ent the following: 

“Hon. E. L. Martin, mayor of Fairmont, Neb.: When 
the water works of the city are to be paid for please de- 
duct from amount to be paid creditors the sum of $500, 
which is my due as attorney for said creditors, and which 
is guaranteed by the city when said payment shall be made, 
and pay the same to Irwin B. Chase, and this shall be my 
receipt as against said creditors and the city. 

“ (Signed) JoHn BARSBY.” 

Upon the above facts, on which the relators’ application 
rests, and other intrinsic facts known to respondent, re- 
spondent denies that he is under obligation to sign said 
warrant or order, and answers it would be in violation of 
his duty so to do, because at the time of the agreement en- 
tered into, October 25, 1886, between the city council and 
C. E. Magoon, as attorney, for the payment of $6,500, the 
mayor, John Barsby, had an interest in the transaction to 
the amount of $500, and that a member of the council 
who voted in the affirmative on the proposition to pay 
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$6,500 had an interest, on some account unknown to re- 
spondent, of $100, and that another member who voted in 
the affirmative on the proposition was in the employ of a 
firm interested in the payment of said sam of $6,500, and 
therefore, and particularly by reason of the interest of the 
mayor and the councilmen, contingent upon the payment 
of said amount, the contract. to pay the same by the city 
of Fairmont was void, under sec. 68, chap. 14, Comp. 
Stats. of this state. 

He further says that the proposition stated by the relators 
was to turn over the contract of July 22, 1885, to the city, 
relieving the city from all liability from construction and 
pay all existing claims and liens upon said works, but that 
the resolution adopted was that an order be drawn for 
$6,500 in payment of the water works, therefore there was 
no binding force in the resolution, and no sufficient consid- 
eration for the city warrant or order ; that the city has no 
power under the statute to purchase contracts, therefore the 
relators’ proposition, even if accepted, has no binding force 
against the city. 

That the works are mortgaged to the amount of $1,751 
to one of the relators, and are subject to mechanics’ and 
other liens, unknown to respondent, and not released. 

That no appropriation was made by ordinance, or other- 
wise, for the payment of warrants or orders which, by man- 
damus, respondent is sought to be compelled to sign; and 
that no appropriation for that purpose has ever been made 
or is now in existence, therefore no obligation devolves on 
respondent to sign warrants or orders for the payment of 
said sum of $6,500 or any part thereof. 

That the resolution by said council directed the issue of 
warrants or orders to C. E. Magoon, attorney, without re- 
quiring any delivery or conveyance of the water works 
system, and the application of the relators makes no show- 
ing why a warrant or order should issue to Chas. EK, Ma- 
goon, attorney. 

29 
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Respondent says that by the terms of the agreement of 
the city of Fairmont with I. E. Williams, his undertak- 
ings were to be completed November 15, 1885, which were 
not done, therefore the arrangement to pay $6,500 under 
the proposition of October 25, 1886, nearly one year after 
the time for the full performance of the contract had 
elapsed, was wholly without consideration, and was void ; 
that the bonds voted July 22, 1885, were voted to enable 
the village of Fairmont to perform its contract with I. E. 
Williams, and for the payment of nothing but the system 
of water works that day contracted for with said Williams, 
aid that the proceeds are a fund to be devoted to no other 
use than the payment of water works fully constructed, 
tested, and accepted under said contract ; that the attempt 
to pay $6,500 for works not constructed, but which were to 
have been constructed, for which $8,916 would have been 
due, is an attempt to make a new and different contract 
from that of July 22, 1885, and with respect to carrying 
out such attempt and such substituted contract respondent 
is vested with a judicial discretion, therefore his action can- 
not be controlled by mandamus. 

That as shown by the averments of relators’ application 
N. H. Warren & Co. sold and assigned their interest to 
Palmer, Fuller & Co., who are sole owners of the contract 
and all benefits thereunder by assignments of Ira E. Will- 
‘jams; that the interest of other relators is based upon the 
alleged fact that N. H. Warren & Co., Fairbanks & Co., 
and John Lanham have furnished materials, work, and 
labor to carry out the undertakings of the contractor Will- 
jams and his assignees, against whom, and not the city of 
Fairmont, their claims should be prosecuted ; that the issue 
of city warrants for the payment of money to C, E. Ma- 
goon, as attorney for said last named relators, is wholly 
without warrant of law, and they have no right to prosecute 
this action, and as there is no distinguishing the amount 
due each relator respectively, the proceedings must fall. 
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That as to whether they, or any of them, have filed a 
claim for mechanic’s or materialman’s lien, and whether 
others claiming such liens had filed the same, respondent 
is not informed, nor does he know whether any claims 
for liens have been released against said water works. 

That relators be adjudged to be entitled to no relief, and 
their cause of action be forever barred. 

The stipulation of the parties to this application, filed 
April 8, 1889, as to certain issues of. fact is as follows : 

“Tt is hereby stipulated and agreed by and between the 
parties to this action that the warrant, on which this appli- 
cation is made to compel the mayor of the city of Fair- 
mont to sign, was drawn in due form as provided by law, 
and was duly signed by the city clerk of the city of Fair- 
mont ; that the same was presented to Elisha L. Martin, 
for his signature, and that he refused to sign the same. 

“ That the original contract entered into by the city of 
Fairmont for the erection of said water works herein in- 
volved las been duly assigned to the firm of Palmer, 
Fuller & Co., as one of the relators herein ; that there has 
been expended under said contract for the erection of said 
works the sum of $17,500 ; that Elisha L. Martin was at 
the commencement of this action mayor of the city of Fair- 
mont. ‘This stipulation is made for the purposes of this 


action alone. 
“Cras. E, Macoon, Attorney for Relators. 


“Rost. Ryan, Attorney for Respondent.” 

The first objection argued by respondent’s counsel, in 
the brief, is that there is no averment by the relators, or 
proof submitted with their application, that any appropri- 
ation had been made from which the warrant mentioned 
could be paid, even had it been signed by the mayor. To 
the support of this proposition is cited section 86, article 
1, chapter 14, of Compiled Statutes, and the reported case 
of City of Blair v. Lantry, 21 Neb., 247, 

The section cited provides that : 
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“The city council of, cities, and board of trustees in 
villages, shall, within the first quarter of each fiscal year, 
pass an ordinance, to be termed the annual appropriation 
bill, in which such corporate authorities may appropriate 
such sum or sums of money as may be deemed necessary 
to defray all necessary expenses and liabilities of such cor- 
poration, not excceding in the aggregate the amount of 
tax authorized to be levied during that year; and in such 
ordinance shall specify the objects and purposes for which 
such appropriations are made, and the amount appropri- 
ated for each object or purpose. No further appropriations 
shall be made at any other time within such fiscal year, 
unless the proposition to make each appropriation has been 
first sanctioned by a majority of the legal voters of such 
city or village, either by a petition signed by them or at a 
general or special election duly called therefor ; and all ap- 
propriations shall end with the fiscal year for which they 
were made.” 

The money which this section requires to be annually 
appropriated, as a condition precedent to its being drawn 
from the city treasnry, is the money raised, or authorized 
to be raised, by taxes “ to be levied during that year.” This 
is obvious from the language of the first clause of the sec- 
tion, but were it doubtful as to its construction, and its 
being limited to such moneys, the doubts would be put to 
rest by the language of the second clause, “unless the 
proposition to make each appropriation has been first sanc- 
tioned by a majority of the legal voters of such city or 
village.” 

Where a proposition to borrow money for any lawful 
purpose has been submitted to a vote of the people of a 
city or village, the proposition carried, the money bor- 
rowed and placed ia the treasury, such money is appro- 
priated for the purpose intended, and is subject to the 
control and disposal of the mayor and council of the city, 
or the president and board of trustees of the village, within 
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the purview of the appropriation, without an ordinance 
such as is required to be passed in the section cited. 

As further applicable to the question, I quote from the 
respondent’s brief that: 

“The proposition voted upon May 25, 1885, was this: 
‘Shall the chairman and the board of trustees of the village 
of Fairmont * * have power to borrow money and to 
pledge the property of said village. of Fairmont upon its 
negotiable bonds to an amount not exceeding ten thou- 
sand ($10,000) dollars for the purpose gf constructing, 
maintaining, and operating a system of water works for the 
said village of Fairmont and to levy a tax on the taxable 
property of said village of Fairmont, in addition to all other 
taxes, sufficient to pay the interest on said bonds as they 
may become due and payable.’” 

And also the following from the same brief, which is 
there stated to be section 4 of the proposition adopted by 
the electors of the village of Fairmont, to borrow money 
“for the purpose of constructing, maintaining, and operat- 
ing a system of water works,” submitted after the adoption 
of the plans of Ira E. Williams, which, so far as the record 
shows, is the only system of water works ever adopted or 
contemplated by said city: 

“That the proceeds of the sale of said bonds shall be 
paid to the treasurer of the said village of Fairmont im- 
mediately on the sale thereof and shall be by said treas- 
urer placed to the credit of the ‘water fund.’ Said bonds 
shall be denominated ‘Water Bonds,’ first series. The 
money obtained therefor shall be used for the purpose here- - 
inbefore specified and the necessary expenses connected 
therewith, and for no other purpose.” 

The precedent cited by respondent, of the City of Blair 
v. Lantry, was an action involving an act of the mayor and 
council of that city in purchasing certain land for the en- 
largement of the cemetery and paying therefor out of the 
cemetery fund without an appropriation for that purpose. 
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It was there held that the money belonging to the ceme- 
tery fund could not be used by the city council in the 
purchase of additional grounds without an appropriation, 
or without a proposition for the expenditure having been 
sanctioned by a majority of the legal voters of the city. 
In the case at bar such sanction was given; the loan and 
the expenditure of the money involved having been ap- 
proved by a majority of the legal votes of the city, it is 
not within the rule and authority of that case. 

From the pleadings and evidence, and the stipulation of 
the parties, it sufficiently appears that the city of Fairmont, 
then village, on July 22, 1885, contracted with Ira E, 
Williams for the erection of the system of water works 
specified by his plans, previously adopted, for the sum of 
$8,916; that the work was undertaken and prosecuted to 
some state of completion; that the contract, together with 
all rights and expenditures under it, and claims for com- 
pensation therefor, was assigned hy Williams, and by mesne 
conveyance to the relators; that for the purpose of pay- 
ing for the erection of water works and for the incidental 
expenses thereof the people of the village, now city, voted 
to borrow $10,000 by the issuance and conversion of nego- 
tiable bonds to thatamount; that in the erection of the water 
works the contractor and his assignees, the relators, ex- 
pended the sum of $17,500; that the works were not com- 
pleted within the time provided; that two or more exten- 
sions of the time were made to the contractor or his 
suecessors, respectively, carrying on the work for the pur- 
pose of overcoming unexpected difficulties in completing it; 
that on October 8, 1886, a proposition was made by the 
relators, through their attorney, at a meeting of the mayor 
and city council, to “transfer all the titles to the city of 
Fairmont of the city water works as they now stand” at 
$7,000. This proposition was received and considered at 
an adjourned meeting of the mayor and city council Octo- 
ber 9, 1886, “to finish the business now in hand,” and it 
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was agreed to “accept the water works as they now stand” 
at the sum of $6,500. This proposition was carried by a 
vote of three-fourths of the council affirmatively, and two 
weeks were allowed the companies (meaning the relators) 
to accept or reject the proposition. On October 25, follow- 
ing, at a regular meeting of the mayor and city council the 
relators, through their attorney, accepted the terms proposed 
in the formal writing herein set forth. The public con- 
tract of the parties to this proceeding was then complete. 
It was further resolved, by the council, “that due notice 
be given for proposals for the purchase of $10,000 in water 
bonds, the time to receive the same to be limited to Decem- 
ber 1, 1886, at 7 o’clock P. M., the proposals to be sealed 
and filed with the city clerk, and the council reserve the 
right to reject any or all bids, the bonds to be redeemable 
at the fiscal agency of Nebraska, in New York city, ac- 
cording to statute,” also that a select committee of the 
mayor and two councilmen, named, attend to the same. 

On September 15, 1887, at a regular meeting of the 
mayor and council it was resolved that an order be drawn 
on the water fund for $6,500 in favor of Chas, E. Magoon, 
attorney, in payment for the system of city water works, 
said money to be paid in pursuance with the agreement 
made October 9, 1886. 

These regular proceedings, in conformity to law, clearly 
show that the water works were accepted, and agreed to be 
paid for, by the mayor and council of the city of Fairmont, 
as a compromise of public indebtedness and obligation. 
The works were not completed, as to time, according to con- 
tract; whether in the manner contracted does not appear 
from the record. 

While I am not aware that express authority is given to 
cities, or to the mayor and council, as legislators, to settle 
claims of this nature by compromise, yet the power of set- 
tlement and adjustment must be held to exist, and to grow 
out of their general corporate powers and the absolute 
necessities of the case, 


a 
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Tn all questions of city legislation the mayor is co-equal 
with the council, with power to veto enactments; but nec- 
essarily content under an affirmative two-thirds vote of the 
council. If a measure passes the council by a majority of 
its members and the mayor fails to interpose an objection, 
he is held to concur. If he shall interpose, it is competent 
for the council, upon reconsideration, to pass it by a two- 
thirds vote of all, when it becomes an act, or ordinance, 
notwithstanding his disapproval. But in all executive duties 
the ordinances, resolutions, and votes of the mayor and 
council, whether passed with the concurrence of the mayor, 
or notwithstanding his objections, being the executive 
officer, he is obliged to execute the duties irrespective of his 
sanction or his disapproval. 

The voters of Fairmont having taxed themselves and 
appropriated the money for a system of water works, and 
the city council having provided for the sale and conver- 
sion of the bonds issued in pursuance of such action and 
authority and for placing the proceeds in the water fund of 
the city treasury, and a year having elapsed, it must be 
presumed that the money was still in the treasury when 
the warrant, drawn in pursuance of the action of the mayor 
and council to pay the relators the sum of $6,500 in full 
for the water works, was presented to the mayor for his 
signature. 

It was therefore his imperative duty to have signed the 
warrant; but having neglected and refused to perform that 
duty, the state’s writ of mandamus will issue to enforce it 
upon him. 


WRIT ALLOWED. 


TuE other Judges concur. 
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JoseEpH M. WarrE Er au. v. CHARLES WICKERSHAM 
ET AL. 


(FiLep Ocroser 3, 1889.]} 


1. Evidence examined, and held, to sustain the verdict. 


2. Wagering Contract: GRAIN Options: Evipence. Evidence 
offered on the part of the defendants that they were unable to 
pay for grain and pork purchased; that they were not the own- 
ers of elevators or other means of receiving or storing grain in 
Nebraska; and that they did not own or have possession of any 
grain, and particularly of the grain sold, at the time they or- 
dered the plaintilf tosell grain testified to, held, properly admit- 
ted in connection with evidence that such facts were known to 
the plaintiffs at the time. 


Error to the district court for Lancaster county. ‘Tried 
below before CHAPMAN, J. 


Talbot & Bryan, for plaintiffs in error: 


That construction of a contract is to be adopted which 
will support rather than avoid it. (Bigelow v. Benedict, 
70 N. Y., 202; Clay v. Allen, 63 Miss., 426.) The burden 
of proving the contract illegal is upon defendants (Irwin 
v. Williar, 110 U.S., 499; Cockrell v. Thompson, 85 Mo., 
510); and there must be more than a mere suspicion of 
illegality. (Rumsey v. Berry, 65 Me., 570; Story v. Cole- 
man, 71 N. Y., 420.) Delivery by warehouse receipts 
does not make the contract illegal. (Wall v. Schneider, 
59 Wis., 352; Gregory v. Wendell, 39 Mich., 337.) The 
testimony shows that the only option was as to the time of 
delivery, and such contracts are valid. (Pixley v. Boynton, 
79 Ill, 351; Logan v. Musick, 81 Id., 415; Harris v. 
Tumbridge, 83 N. Y., 99.) Plaintiffs’ testimony shows 
that no “puts” and “calls” transaction to »k place, and 
even if it had, some courts have held such deals not neces- 
sarily invalid. (Thacker v. Hardy, 18 Am. L. Reg. [N. 


°e 
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S.], 258; In re Chandler, 13 Id., 310; Ex parte Young, 
6 Biss. (U.S. C. C.], 53.) The controlling element in 
all such transactions is the intention of the parties (New- 
mark on Sales, sec. 369; Clark v. Foss, 7 Biss., 740; Gil- 
bert v. Gauger, 8 Id., 214; Kirkpatrick v. Adams, 20 Fed. 
Rep., 287; Ward v. Vosburg, 31 Id., 12; Sawyer v. Tag- 
gart, 14 Bush [Ky.], 727; Kent v. Miltenbergher, 13 Mo. 
App., 503; Tomblin v. Callen, 69 Ta., 231; Hatch v. Doug- 
las, 48 Conn., 116); and an illegal purpose of one party, 
not shared by the other, does not make the coniract illegal. 
(Cockrell v. Thompson, 85 Mo., 510; Williams v. Tiedemann, 
6 Mo. App., 269; Murry v. Ocheltree, 59 Ia., 485; White- 
side v. Hunt, 97 Ind., 191; Earl v. Howell, 14 Abb. N. C., 
474; Benjamin on Sales, Bennett’s 4th ed., sec. 542, Am. 
N.) Defendants have failed to prove that there was no in- 
tention of delivery. The broker has a right to commission. 
(Roundtree v. Smith, 108 U. 8., 269, and cases supra.) 


Lamb, Ricketts & Wilson, for defendants in error: 


The fact that defendants never owned nor controlled the 
actual products in which they dealt, and that this was 
known to plaintiffs, goes far to determine the intention of 
the parties (Melchert v. Telegraph Co., 3 McCrary [U. 8. 
C. C.], 521, [S. C. 11 Fed. Rep., 193]; Lyon v. Culbertson, 
83 IIl., 38); also the fact that the money received by plaint- 
iffs was asked as margins only (Mazton v. Gheen, 75 Pa. 
St., 166; Fareira v. Gabell, 89 Id., 89; North v. Phillips, 
Id., 250; Ruchizy v. DeHaven, 97 Id., 202; Dickson v, 
Thomas, Id., 278; Flagg v. Baldwin, 38 N. J. Eq., 219; 
Justh v. Holiday, 11 Wash. L. Rep., 418); also the fact 
that defendants were known by plaintiffs to be unable 
financially to receive the produce represented in the trans- 
actions. (Colderwood v. McCrea, 11 Bradw. [Tl]. App.], 
543; Beveridge v. Hewitt, 8 Id., 467; Patterson’s Appeal, 
16 Rep., 59; First National Bank v. Packing Co., 23 N. 
W. Rep., 255; In re Green, 7 Biss. [U. 8. C. C.], 338; 
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Kirkpatrick v. Bonsall, 72 Pa. St., 155.) Another cir- 
cumstance in determining the intention of parties is the 
prior course of dealing, and in this case settlements had 
always been made by adjustment of differences. (Colder- 
wood v. McCrea, supra.) The fact that no grain was ever 
offered or demanded, strongly indicates that no delivery 
was intended. ( Whiteside v. Hunt, 97 Ind., 191, and cases 
supra.) 


Coss, J. 


This cause was brought to this court on error from the 
district court of Lancaster county. 

The plaintiffs in error, Joseph M. Watte, Frank H. 
Axtell, and Finley A. Forbes, partners by the firm name 
of Elmendorf, Watte & Co., alleged, in the court below, 
that they had been and were doing business as general 
commission merchants in grain and provisions in this state, 
and at Chicago, Illinois; and that Charles A. Wickersham 
and Henry B. Ware, defendants, were doing business at 
Lincoln, as partners; that the defendants had been engaged 
in buying and selling grain and provisions through plaint- 
iffs as agents; that on October 12, 1886, the plaintiffs ren- 
dered their account current with defendants, by which there 
was due plaintiffs a balance of $1,155.06, with interest at 
seven per cent, which the defendants promised to pay, but 
neglected and failed to do; with demand for judgment, ete, 

The defendants answered denying every allegation; and 
for a second d ‘fense set up that the plaintiffs solicited them 
to embark in speculations in options in grain and pork on 
the Chicago market, and that by an agreement they put up 
in the hands of the plaintiffs certain sums of money as 
margins and guaranty to cover any decline and loss in the 
market value of such articles of produce as they ordered 
and purchased options upon; that it was agreed that they 
.were to be liable to the plaintiffs only for the difference 
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between the options and privileges ordered and purchased 
for them, and the real market value of the articles subse- 
quently, and that the plaintiff should hold such margins 
as security for any sums that might be found due them for 
decline and losses in the price and value of grain and prod- 
uce on settlement of differences in the purchase and sale 
of the same on their account; that defendants never agreed 
to receive any produce bought, or to deliver any sold, and 
that all transactions by the plaintiffs on their account were 
speculations merely on the rise and fall of the market at 
the produce exchange in Chicago ; and were wagers on that 
result and event, and were gambling transactions superin- 
duced by the plaintiffs for their benefit and profit, and that 
they ought not to recover any part thereof, because all of 
such contracts, and option gains and losses, were illegal and 
void. ; 

The plaintiffs replied denying all the allegations of de- 
fendants. 

There was a trial to a jury with a verdict for the defend- 
ants and a judgment for the defendants’ costs. 

The plaintiffs’ motion for a new trial was overruled, and 
exceptions duly entered on the record, and a bill of excep- 
tions settled and allowed. 

The action was brought as upon an account stated; but 
the plaintiffs did not rely upon their evidence, which they 

“introduced to prove the delivery of the statement of the 
account to the defendants, and their admission of its cor- 
rectness, either by express words or by its retention with- 
out objection, or offer to return it for sufficient length of 
time to raise by presumption an admission of its correctness, 
and a promise to pay it; but, on the contrary, virtually 
waived and abandoned any advantage which they may 
have possessed, by reason of their account having been 
stated ; and introduced witnesses, as well as documentary 
evidence, to prove their claim without reference to the ad- 
vantage of an account stated. In reviewing the case, there- 
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fore, I will not deem it necessary to refer to those portions 
of the evidence, the instructions, or the brief of counsel, 
which relate exclusively to the subject of account stated, 
but will endeavor to treat the case as the parties did —as I 
conceive. But here J am met by a difficulty of consider- 
able magnitude: Was it an action for money had and re- 
ceived by the defendants of and from the plaintiffs, money 
laid out and expended by the plaintiffs for the use and 
benefit of the defendants, at their request, or for work and 
labor performed by the plaintiffs for the defendants at their 
request? 

The “Statement of Account,” attached to the petition, 
fails to aid us at all in the matter. I here copy it: 


Statement of Account. 


CHICAGO, Oct. 12, 1886. 
Messrs. WICKERSHAM AND WARE, Lincoln, Neb., 


In Account with ELMENDORF, WatTTE & Co. 


Dr. Cr. 
Date. Days) Int. Date. | Days) Int. 
Sep. 29) Ac.P&S 575 Aug. 31} Bal. 156 25 
30 368 75]|Sep. 2/P&S 62 50 
220 18 | Cash 250 
181 25 23 400 
Oct. 2 6 25 Bal. : 1155 
12 72 50)| * 
506 25 
93 75 
2023 75 2023 75 
Oct. 11 | Balance 1155 00 


E&OE Exhibit A. 
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On the trial the plaintiffs introduced in evidence eight 
duplicate statements of transactions between them and de- 
fendants with evidence that the originals were forwarded to 
the defendants on or about their respective dates. One of 
these statements I here reproduce: 

No. 169 28, Cricaco, April 28, 1886. 


Account Purchase and Sale of 5000 bu. May wheat, 
ELMENDORF, WATTE & Co. 


/ or account and risk of Messrs. WICKERSHAM AND WARE, 


Folio 136. Lincoln, Nebraska. 
April 22 | Bt 5000 Bu. May wheat 803 |} 4025 l 
Commission 12 50 . 
——-——]}. 4039 50. 
April 27 | Sold 5000 me NS a 788 , 3931 25 
Loss 106 25 


ELMENDORF, WATTE & Co. 


It will be observed that in neither of these accounts is 
there any charge for cash paid or advanced by the plaint- 
iffs for or on account of the defendants, nor is there any 
such allegation in the petition, Yet the petition does con- 
tain an allegation that “the defendants were at the times 
herein mentioned, and for several months prior thereto had 
been, engaged in buying and selling grain and provisions 
through plaintiffs as agents, and plaintiffs from time to 
time rendered statements to the defendants, showing the 
business transactions between plaintiffs and defendants.” 
The allegations that the plaintiffs as agents were the me- 
dium through which the defendants were engaged in buying 
and selling grain and provisions, and that they rendered 
statements to the defendants showing the business transac- 
tions between plaintiffs and defendants, are the only allega= 
tions of fact tending to state a cause of action on the part 
of the plaintiffs against the defendants, aside from the alle- 
gation of an account stated, which as we have seen was 
virtually waived and abandoned on the trial. : 
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But it may be that the defendants by their answer sup- 
plied sufficient facts upon which to base the principal ques- 
tions argued in the briefs. 

William Dillon, a witness on the part of the plaintiffs, 
testified that the plaintiffs reside and have a place of busi- 
ness in Chicago, where they are heavy shippers and receivers 
of grain; that witness resides at preseut in Chicago, but that 
he lived in the city of Lincola about nine years; and it 
appears from his testimony that he resided in the latter 
city during the time of most or all of the transactions 
between plaintiffs and defendants, during all of which 
time he was employed by the plaintiffs, soliciting consign- 
ments and getting parties through this country to do their 
business with the plaintiffs’ firm; that while he lived in 
Lincoln the defendant, Ware, lived right across the street 
from him; that he also knew the defendant, Wickersham, 
for six or eight years. The balance of the testimony of 
‘this witness relates to the rendition of the account to the 
defendants, and conversations between witness and the de- 
fendants as to its payment; which, as above stated, in the 
view which I take of the case, as finally presented, it is 
unnecessary to set out or commeut upon. 

The plaintiffs then presented and read in evidence the 
depositions of Frank F. Axtell, Joseph M. Watte, and 
Finley A. Forbes, all members of the plaintiffs’ firm, but 
as that of Mr. Axtell only is commented on by plaintiffs 
in the brief, and the others alleged to be the same in sub- 
stance, I will confine my observations to the facts stated 
by him so far as the depositions are concerned. This de- 
ponent testified that the general character and nature of 
the business done by the defendants with his firm was buy- 
ing and selling grain and pork for future delivery; that 
Dillon was in the employment of said firm to solicit busi- 
ness; that he had no authority to act for the plaintiffs in 
negotiating or making arrangements or arriving at under- 
standings with the defendants on the board of trade in the, 
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city of Chicago, or anywhere else, for the sale and purchase 
of grain, wherein the seller had the privilege of delivering 
or not delivering the grain, and the buyer the privilege of 
calling or not calling the grain; that he had no authority 
to act for said firm in negotiating or making arrangements 
or understandings with the defendants to make fictitious 
purchases or sales of grain for or on account of the defend- 
ants on the board of trade in Chicago, or anywhere else ; 
or to speculate in differences for or on account of defendants 
as to the market value of grain; that he had no authority 
to represent or act for said firm in negotiating or arranging 
or arriving at understandings with the defendants, whereby 
said firm could make purchases or sales of grain for future 
delivery for or on account of the defendants on the board 
of trade in the city of Chicago or elsewhere; wherein it was 
understood, or to be understood, that no grain should be 
delivered by the seller or was to be received by the pur- 
chaser on account of such sales or purchases. He also 
testified that plaintiffs’ firm had no understanding or agree- 
ment with the defendants, so far as he knew, concerning 
any dealings in options on the board of trade in Chicago 
or any place else, or buying or selling grain for future de- 
livery; in which dealings, buying and selling, it was under- 
stood between plaintiffs and defendants that no actual grain 
should be dealt in, either bought or sold, received or de- 
‘livered. The plaintiffs had no understanding, arrangement, 
or agreement with the defendants with respect to making 
fictitious sales of grain for future delivery, or otherwise, 
wherein no grain in fact was ever bought or sold; and that 
the plaintiffs had no agreement or understanding with the 
defendants with respect to speculating as to the market 
value of grain. 

This deponent also testified that the business of the firm 
of plaintiffs with defendants was conducted by means of 
telegrams and letters; that it was the duty of deponent gen- 
erally in plaintiffs’ business to fill orders coming to them 
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on the board of trade for the purchase or sale of grain for 
future delivery. In answer to the question as to how he did 
that work, he answered, that if he had an order from defend- 
ants to buy 5,000 bushels of wheat for future delivery, they 
naming the month, he weut in the market and -bought it 
at the market price and wired them immediately. The same 
as to sales; if he had an order to sell grain for future deliv- 
ery for their account, he went in the market and sold it at 
the market price and notified them promptly; that the 
plaintiffs made no transactions with the defendants wherein 
said firm, in dealing with the defendants, or acting for them, 
or on their account, made any alleged purchase of grain for 
said defendants or on their account on the board of trade in 
the city of Chicago or elsewhere commonly known as option 
deals; wherein the seller had the privilege of not deliver- 
ing the grain, or of delivering it, and the purchaser the 
privilege,of calling, or not calling the grain, and wherein 
any such alleged purchases were merely fictitious, and 
whereby the defendants and plaintiffs were speculating in 
advances in the market value of grain and nothing else; 
that the plaintiffs had no transactions with the defendants, 
or on their account, in which grain purchased by them, 
or on their account, was not actually contracted for by the 
plaintiffs, for which they were liable, and for which they 
paid. The deponent then narrated specifically the date and 
manner of filling each of the orders of the defendants 
for the purchase and sale of grain and pork, which resulted 
in the several items of loss constituting the amount sued for. 
He also introduced telegrams from the defendants direct- 
ing each of such transactions except the Jast sales, and let- 
ters between the parties in reference to them. He also ex- 
plained the meaning of the word “margins” as used in the 
transactions and correspondence between plaintiffs and 
defendants; he also explained what is meant by “future 
delivery.” I quote his testimony : 

A. Future delivery is the purchase of grain for delivering 

30 
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during a month named in the future, named at the time of 
the purchase. 

Q. Mr. Axtell, when you go to the board of trade and 
purchase, say 5,000 bushels of May corn, what kind of a 
contract do you make at that purchase; what I mean to say 
is this, are there any conditions in that contract? 

A. It isan absolute purchase, the only conditions are 
that the seller has the whole month in which to deliver the 
grain, but he must deliver it during the month named; or 
settle for the same. (The italics are mine.) 

Q. Now, Mr. Axtell, in all these purchases and sales 
that the plaintiffs had with the defendants in this case, were 
the purchases and sales so made, and were they settled for 
and delivered according to the terms of the purchase and 
sale? 

A. Yes, sir. 

The deponent also testified that it was the intention of 
the plaintiffs in this case to actually deliver the grain sold, 
or settle for the same, and to actually receive the grain 
bought under the orders from the defendants; he also 
testified that the plaintiffs were never notified by the de- 
fendants that they considered their transactions with the 
plaintiffs to be illegal, being optional deals and based upon 
gambling contracts; and that deponent first learned that 
the defendants considered these transactions as growing out 
of illegal contracts after “we had sued them;” that the 
plaintiffs never knew that the defendants did not own, or 
could not deliver, any grain or pork; that the plaintiffs 
never knew that the defendants did not contemplate or in- 
tend that the defendants should become the purchasers of 
any grain or produce, or that the grain or produce that 
plaintiffs were ordered to purchase would never be deliv- 
ered. [again quote from deponent’s testimony : 

Q. State whether or not the defendants in this action 
owned or controlled grain ce produce upon which you ex- 
pended any money. 
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A. They bought and sold grain through us here. 

Q. Well, did they own the grain? 

A. Yes, or we owned it for them. 

Q. You held it as their agents? 

A. Yes, as their agents. 

On his cross-examination the deponent testified that the 
purchase of 5,000 bushels of December corn at 37} cents 
per bushel, by plaintiffs for and on account of defendants, 
on October 5, was made from John Hill, Jr.; that on Octo- 
ber 11, plaintiff sold to Poole & Sherman 5,000 bushels 
December corn at 35§. I again quote: 

. Now, one of these deals simply closed the other? 

. So far as Wickersham & Ware were concerned, it did. 
. And so far as your firm was concerned, it did? 

. No, sir. 

. Except that you charged them with a loss of $93.75, 
including your commission? 

A. Well, that closes as far as Wickersham & Ware are 
concerned, but not as far as we are concerned, because we 
have to satisfy both contracts made. 

* * * x * * * * 

Q. Were either of those ever delivered to you? 

A. It was either delivered or settled for. 

Q. Which was it? The purchase of October 5, 5,000 
bushels of December corn, was that ever delivered to you? 
* * x Ok * * * * 
. Well, which was it? 

. John Hill actually delivered us that 5,000 of corn. 
. Where? 

. On the floor of the Exchange hall. 

. How? 

. The first day of every month all members of the 
Exchange, that have grain coming to them, are obliged to 
be in the Exchange room, ready to receive that grain; or 
if the seller wishes, he can deliver it any other place. 

Q. How? What was the evidence of the receipt? 


OPOPre 


>POrPOPO 
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A. The receipt for 5,000 bushels of No. 2 corn stored 
in a warehouse in Chicago, or within fifty bushels of 5,000 
bushels, 

Q. That was the first day of December, 1886, that. was 
delivered to you? 

A. Yes, December corn. 

Q. You had already sold it on October 11? 

A. Yes, sir. 

Q. And closed Wickersham & Ware’s account, so far 
as that transaction was concerned? 

A. No, sir. If there had been a loss in our receiving 
that corn, or delivering it, we should have held Wicker- 
sham & Ware for the loss. 

Q. Look at the paper I now hand you, is not that a 
copy of the account of this 5,000 bushels December corn- 
deal, rendered to Wickersham & Ware on the 12th day of 
October, 1886? 

A. Yes, sir. 

Q. This shows a loss to them in the transaction, 5,000 
bushels December corn, of $93.75? 

A. With commissions added, yes. 

Q. Had they paid that $93.75 at that time, that would 
have closed that deal so far as they were concerned, would 
it not? 

A. It would, provided the deals had gone through all 
right; I will explain right here: It is customary for the 
commission man to look out for his own deliveries, and see 
that they go through all right, but they do not consider 
themselves responsible if there is a loss in receiving, or 
delivering it. 

Q. Who owned this corn from the 11th day of October, 
at the date of the closing of the Wickersham & Ware ac- 
count, up till the first day of December, when it was de- 
livered to you? 

A. Now that is a question I cannot answer; I don’t 
know who did hold these receipts; we had the corn bought. 
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Q. What did you do with the corn after December 1, 
1886? 

A. We delivered it out on contracts that we had sold to 
be delivered in December. 

Q. Was it delivered on any of Wickersham & Ware’s 
accounts? 

A. Well, I can’t tell you that; I can answer that ques- 
tion by stating that it was delivered to parties that we had 
corn sold to, either for Wickersham & Ware, or some other 
of our customers. 

Q. Have you any method by which you can follow this 
particular 5,000 bushel deal, and keep it separate from all 
others and show what was done with it after the 1st of 
December? 

A. I delivered it out again on the first of December to 
H. L. Flint & Co. 

Q. Of whom did you receive at that day ? 

A. John Hill, Jr. 

Q. Did Wickersham & Ware owe ay corn at that date 
to the persons to whom you delivered it? 

A. That corn received from John Hill, Jr., was delivered 
to H. L. Flint & Co. on a sale of 5,000 bushels December 
corn, made November 30, at 37% cents. 

Q. By whom? 

A. Probably by me. 

Q, On whose account? 

A. Account of I. W. Brown. 

Q. Then will you explain how it is that on December 
1, you delivered to Flint, and cancelled Brown’s obligation, 
the corn that you had already bought for Wickersham & 
Ware? 

A. Because probably, the sale that we had made for 
‘Wickersham & Ware to Poole & Sherman was either set- 
tled for before that time by consent of ourselves and Poole 
& Sherman, and so we delivered to other parties. 

The evidence on the part of the defendants was to the 
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effect that the defendants reside in the city of Lincoln, in 
this state; that their business and occupation was that of 
train dispatchers in the employment of one of the railroads 
there, where they resided, and in which occupations they 
were engaged during the whole time of the transactions 
involved in this controversy ; that they, nor either of them, 
were possessed of capital or means sufficient to purchase 
and pay for any considerable amount of grain, produce, or 
other property ; that they never were the owners of grain, 
pork, or other produce, to sell or ship, and that all of this was 
known to William Dillon, the agent and business solicitor 
of the plaintiffs ; that they had both known Mr. Dillon for 
several years, but first met him in business relations shortly 
before the commencement of the dealings between them and 
the plaintiffs, out of which this controversy arose, at a place 
in the city of Lincoln, which the defendants designate as a 
“bucket shop;” that Dillon, knowing defendants to be to 
some extent dealing in options at said “bucket shop,” s:lic- 
ited them to do business of a similar character directly with 
the plaintiffs, giving them plaintiffs’ card, with his own name 
thereon as agent or solicitor. Defendants then had an un- 
derstanding with Dillon that they would do business with 
the plaintiffs, whereupon Dillon wrote to plaintiffs to that 
effect, and directed the defendants to deposit money in one 
of the banks of Lincoln which he designated, subject to the 
order of plaintiffs to cover margins, which they did. The 
defendants then commenced making orders or requests on 
the plaintiffs to buy grain on their account on the board of 
trade of Chicago. I quote from the testimony of defend- 
ant Wickersham: 

Q. State in what way the margins were deposited. 

A. Asa rule we tried to have from one to two cents, 
that is, two cents on a bushel of grain. We had two 
cents margin on it and deposited that amount; if we bought 
5,000 bushels we would deposit two cents a bushel on that 
in the First National Bank, subject to their call. 


SEPTEMBER TERM, 1889. 471 


Watte v. Wickersham. 


Q. What took place after that? Follow the business 
right along down. 

A. We kept dealing with them, and I would assy 
see Dillon at the depot and talk the matter over. He 
knew, of course, the deals we had, and he would ask about 
and give us advice on it, but our advice did not hit. He 
was on one side and we were generally on the other; in 
fact we did not feel like changing to his, but that don’t 
amount to much, but the matter would be talked about 
when we would meet. 

Q. With whom were the arrangements made in regard to 
putting up the margins? 

A. Mr. Dillon; also with the house; Mr. Dillon first 
told us how we wanted to fix the margins; then we had a 
letter from the house telling us how much to put up, if I 
am not mistaken. 

Q. Go on and state what took place down to the end of 
the deals. 

A. We had several deals with them. 

Q. Does this statement which I now put in evidence 
represent those déals? 

A. Yes, sir. 

Q,. Those were received from the house? 

A. Yes, sir, through the mail; and at last we got to 
dealing without a margin; hadn’t any money to pay, and 
they kept writing and sending us drafts, and one draft in 
particular we got notice from the bank that it had to be 
paid or it would go to protest; and we went around and 
deposited it, and it was a very hard time in the market so 
far as we were concerned. They commenced to go down, 
and we were on the wrong side of it; and at last we got a 
message from them in cipher, “tid-bits,”’ which means, 
‘margins exhausted, we have closed the deal.” 

Q. State whether or not you always put up the two 
cents margin in the First National Bank before you made 
the order. 
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A. Asarule we did, but Iam not positive; but I think 
there were some times that we didn’t, and they carried us. 

Q. How was it at the last? 

A. No, sir; we didn’t have anything in the bank. 

Q. State whether or not, when you made any of these 
sales of grain that are mentioned in these several state- 
ments of sales and purchases—state whether you had at any 
of those times any of that wheat on hand. 

A. No, sir. 

Q. State whether or not, when you made any of those 
sales of grain through them, if you had any intention of 
ever delivering any of the grain. 

A. No, sir. 

Q. State when you made any of these Jarge purchases of 
grain whether at that time, if any of that grain had been 
delivered, if you had any money to pay for that grain. 

A. No, sir. 

Q. State whether or not, in April, you and Mr. Ware 
were financially able to make any of these large purchases 
of grain or pay for them. 

A. No, sir. 

Q. State whether or not, at the time you made any of 
these purchases, you had any intentiou of receiving the 
grain and paying for it. 

A. No, sir, I never did. 

Q. State at the time you made any of these sales of 
grain or pork if you had any intention of delivering this 
fifty thousand bushels of wheat or anything of that kind, 
or any of these amounts of wheat. 

A. No, sir, that was not the intention. 

Q. State whether or not’ Mr. Dillon ever asked you as 
to whether you had any grain in store in Nebraska or not. 

A. He never asked me that question. 

Q. State whether or not Mr. Dillon ever called upon 
you for money to pay for the purchases of any of these 
items of wheat or produce. 
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A. No, sir, he never asked for that. 

He also testified that the plaintiffs never wrote to de- 
fendants for money to pay for those large items of produce 
purchased ; that defendants were never in business in Chi- 
cago, except in this matter; that defendants never had 
funds in Chicago sufficient to pay for these large quantities 
of wheat; that defendants were never financially able to 
pay for any of these large items of purchase, nor to pay 
$12,493.00 for wheat purchased; that defendants never 
had any actual wheat, corn, or pork on hand; that on none 
of those deals that defendants made throngh plaintiffs was 
any of the produce bought or sold, delivered to or by de- 
fendants, or to his knowledge, to the plaintiffs for them. 

The testimony of defendant H. B. Ware was substan- 
tially the same as that of Wickersham. 

The evidence in this case, both on the part of the plaint- 
iffs and the defendants, is substantially the same as that in 
the case of Sprague v. Warren, decided by this court at 
the last term, and reported in 26 Neb. at p. 326; I am 
unable to distinguish the facts of this case from those of 
that. The status and condition of the defendants, in the 
case at bar, was, at the date of the transactions involved, 
substantially the seme as that of the defendant Sprague in 
that case, and Fisher, his partner. In both cases the de- 
fendants were men whose residence, business, avocation, 
and employment were such as to give notice to the person 
dealing, or coming in contact in business relations with 
them, that any purchases or sales which they might make, 
or desire to make, of grain, or pork on the board of trade 
of Chicago were mere wagers on the fluctuations in the 
values of such products, and that they possessed neither 
the intention nor the ability to actually produce and deliver 
large quantities of wheat, corn, or pork in the Chicago 
market; or to receive and ship or otherwise legitimately 
utilize such produce, if delivered to them there. In the 
case at bar the evidence is ample that the plaintiffs, through 
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their agent, William Dillon, had notice of this status and 
condition of the defendants. 

In the case above cited, one of the plaintiffs in his dep- 
osition described the manner of settling losses in deals on 
the board of trade. In the case at bar the plaintiff, Mr. 
Axtell, in his deposition, described the process by which 
such settlements are effected. They both call it delivering 
and ‘receiving grain and pork; but the thing described 
falls far short of it. With the exception of the use of 
the phrase “rung up,” by-Mr. Warren in the former case, 
which phrase is not used by Mr. Axtell in the case at bar, 
the two descriptions of the method of settling losses in 
deals on the board of trade are substantially the same. In 
the case of Sprague v. Warren, supra, the court in the opin- 
ion says: “Real contracts for the delivery of property at a 
future time will be sustained, because parties then deal 
with actual property. Where, however, there was no 
intention to deliver the property, but simply to pay the 
difference between the contract price and the price on the 
day agreed upon, the contract will not be enforced ; as in 
fact it is a mere wager.” In the case at bar, it is clearly 
shown, by the testimony of the defendants, that it was 
never their intention to actually receive and pay for any 
of the grain or pork nominally bought; nor to deliver 
and receive pay for any nominally sold by them on their 
account; and there is no evidence as to intention of the 
parties of and to whom these nominal purchases and sales 
were made; and while it may be admitted that the plaint- 
iffs were at all times faithful to their duties, as agents of 
the defendants, as contended by counsel in the brief, and 
while it was doubtless their intention at all times to do 
precisely what they did do, yet, as we have seen, their in- 
tention to do that was not an intention to buy or to sell 
actual bushels of wheat and corn or barrels of pork in 
specie; and indeed, as agents of the defendants, their in- 
tention doubtless was, as it should have been, to carry out 
their principal’s intentions. 
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Following the case of Sprague v. Warren, supra, which 
was carefully considered, though the opinion was only 
agreed to by a divided court, I hold that the verdict is 
sustained by the evidence, and is not contrary to law. 

Plaintiffs in the brief present as error on the part of 
the trial court the admission of testimony on the trial on 
the part of defendants, in which they testified that they 
were unable to pay for the grain and commodity purchased; 
also testimony of the defendants as to whether they 
owned grain elevators, etc. This testimony, in connection 
with evidence that their inability to pay for such pur- 
chases, as well as the fact of their not being the owners or 
controllers of elevators or otherwise engaged in storing, 
shipping, or handling grain, but that they were engaged in 
a different business and avocation, was known to plaintiffs 
through their agent Dillon, was admissible as going to the 
question of intention, and of the real character of the trans- 
actions between the plaintiffs and the defendants. The 
above also applies to plaintiffs’ objection to the admission 
of testimony on the part of defendants that they did not 
own or have possession of any grain, and particularly of the 
grain sold at the time they ordered plaintiffs to sell the 
grain testified to by them. 

Ihave carefully examined the instructions given and 
refused, but find no error in their giving or refusal, and 
will not therefore further extend this opinion by repro- 
ducing or commenting upon them. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 
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StaTE, EX REL, Lavina J. Foster ET AL, V. WALLAGE 
R. BaRTON ET AL. 


(FILED OCTOBER 3, 1889.] 


Liquors: REMONSTRANCE: MANDAMUS: NoT GRANTED PEN- 
DENTE LITE. D. and F. severally applied to the eity council 
of T. for license to sell malt, spirituous, and vinous liquors. 
Sixty-four citizens of T. remonstrated. Upon a day set for the 
hearing the council, by a majority vote, granted such license. 
The remonstrants took an appeal to the district court of the 
county. Upon trial there, the proceedings and order of the 
city council were affirmed and the appeal dismissed; to which, 
it is alleged by the remonstrauts, they took exceptions and 
brought the cause, as to both applications, to this court on error, 
where the same is pending and undetermined. The remon- 
strants, pendente lite, applied for a peremptory writ of manda- 
mug requiring and commanding the city council to recall and 
cancel the liceuse to sell liquors issued to D. and F., respectively, 
until the appeals were determined: Held, That had application 
been made while the appeals were pending in the district court, 
a mandamus would probably have been granted; but, after the 
determination of the appeals in the district court, and before 
their review on error or appeal in this court, the proceedings 
below are to be presumed to have been in accordance with law, 
and the final judgment correct; and this court will not, there- 
fore, interfere by mandamus. 


ORIGINAL application for mandamus, 

S. P. Davidson, for relators. 

Clarence K. Chamberlain, for respondents, 
Coss, J. 


This is an original application in the name of the state 
of Nebraska, on the relation of Lavina J. Foster, Mary 
A. McKee, Lucinda Russell, Mary A. Hill, aud Chariotte 
Barrow for a peremptory writ of mandamus to be issued 
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to the mayor, the councilmen, and the city clerk of the city 
of Tecumseh, in the county of Johnson. 

On June 14, 1889, the relators served sufficient notice 
on the defendants that in certain causes then lately de- 
termined by the mayor and councilmen of Tecumseh, being 
the applications of James Devinney and Robert Frost, for 
licenses to sell malt, spirituous, and vinous liquors in the 
first ward of said city, and the remonstrances thereto of the 
relators and others, a petition in error and transcript of 
the record, with waiver of summons and notice in appeal, 
were filed in this court June 3, 1889, by the relators, mak- 
ing application to the court for a peremptory writ of man-~ 
damus to compel the defendants to revoke and recall the 
license to sell malt, spirituous, and vinous liquors, in said 
city, issued to said Devinney and Frost, respectively, and 
setting up that on April 16, 1889, said Devinney and Frost 
each filed with the city clerk his application for a license to 
sell liquors in the first ward of said city, for the year com- 
mencing in May, 1889; and on May 7th, before either of 
the applications were considered by the defendants, the re- 
lators and fifty-nine others filed their remonstrances against 
the issuance of a license to either of said applicants, with the 
said city clerk, averring good and sufficient grounds there- 
for; and on May 10 said remonstrances were considered by 
said mayor and councilmen upon evidence and argument and 
were overruled by said mayor and a majority of the council- 
men, to which the relators excepted, and appealed to the 
district court of said county therefrom. 

It was ordered by the mayor and a majority of the 
council that said applications be granted and licenses were 
issued, to which the relators excepted and from which they 
appealed to the district court; and on May 11, after pro- 
curing the evidence to be duly certified by the mayor and 
city clerk, the same, with a transcript of the record and 
proceedings in said cases, was filed and docketed on appeal 
in said court; and on May 24 said causes were heard and 
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the orders and judgment of the mayor and council were af- , 
firmed in said district court, to which the relators excepted, 
and filed their motion for a new trial, which was overruled. 
The court further ordered that said appeals be dismissed, to 
which therelators excepted. The relators aver that notwith- 
standing the premises licenses were issued on May 11, 1889, 
to both of said applicants by the city clerk at the direction of 
the mayor and council, but against all of which Councilman 
George Hill voted, and in favor of all of which all the 
other councilmen voted; that on thé 24th day of May, after 
judgment was entered in the district court, in pursuance of 
said applications for license, Devinney and Frost each began 
and has since continued the sale of liquors, in said place, 
in violation of law and against the rights of the relators 
and their co-remonstrants, and will continue to sell liquors 
notwithstanding the pendency of said ‘cause and of this 
application, wherefore the relators ask for a peremptory 
writ of mandamus commanding the mayor and council and 
the city clerk to recall and revoke said licenses during the 
pendency of said appeal and proceedings in error, and un- 
til the same shall have been finally determined in this court. 

The defendants, W. R. Barton, mayor, and G. C. Zuta- 
vern, C. H. Halstead, C. W. Pool, Jorth Grim, and D. R, 
Bush, councilmen of the city of Tecumseh, answered, ad- 
mitting the statement of facts by the relators, but denying 
that they have refused to recall and revoke the licenses 
granted to Devinney and Frost, or either of them. They 
say that their first knowledge that proceedings in error had 
been commenced by the relators was the service of notice 
of this application for a writ of mandamus on June 13 and 
14, the day on which the application was to be heard at the 
state house in Lincoln; that new and additional evidence 
was admitted at the hearing in the district court, and no 
bill of exceptions to the judgment and proceeding has been 
presented to them as a board or been settled by the judge 
of said court, and no undertaking been filed as required by 
law. 
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The defendant Percy A. Brundage answering, says that 
he is city clerk of the city of Tecumseh; that the meetings 
of the city council are held on the first Tuesday of each 
month ; that at no meeting of the council since the granting 
of licenses to Devinney and Frost after the hearing and 
decision of the district court has any notice been brought 
to the attention of the council that an appeal or proceedings 
in error had been taken to the supreme court, or any re- 
quest made to revoke or annul the license granted to De- 
vinney and Frost, nor had said council refused to revoke 
and annul said licenses, or either of them. 

Chapter 50 of Compiled Statutes, entitled Liquors, pro- 
vides for the granting of license for the sale of malt, 
spirituous, and vinous liquors, if deemed expedient by the 
authorities of any county, city, or incorporated village, and 
directs the method of applying therefor, and of consider- 
ing and allowing or rejecting such applications. 

Sections 3 and 4 of these provisions are directly pertinent 
to the questions involved in this application and are quoted : 

“Sec. 3. If there be any objection, protest, or remon- 
strance filed in the office where the application is made 
against the issuance of said license, the county board shall 
appoint a day for hearing of said case, and if it shall be 
satisfactorily proven that the applicant for license has been 
guilty of the violation of any of the provisions of this 
act within the space of one year, or if any former license 
shall have been revoked for any misdemeanor against the 
laws of this state, then the board shall refuse to issue such 
license. 

“Sec. 4. On the hearing of any case arising under the 
provisions of the last two sections, any party: interested 
shall have process to compel the attendance of witnesses, 
who shall have tle same compensation as now provided by 
law in the district court, to be paid by the party calling 
said witnesses. The testimony on said hearing shall be 
reduced to writing and filed in the office of application, and 
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if any party feels himself aggrieved by the decision in said 
case he may appeal therefrom to the district court, and said 
testimony shall be transmitted to said district court, and 
such appeal shall be decided by the judge of such court 
upon said evidence alone.” 

This act, and especially the sections quoted, have been sev- 
eral times before this court and their provisions considered. 
In the case of State v. Bonsfield, 24 Neb., 517, like questions 
arose upon the application for a writ of mandamus to the 
mayor and city council of Auburn to compel them to sign 
and certify to the district court the evidence taken at the 
hearing of an application for license to sell liquors, an ap- 
peal having been taken by the remonstrants, and to require 
the mayor and council to revoke and recall thie license issued 
to respondent Ford during the pendency of the appeal. The 
writ was allowed, and here I quote the first clause of the 
syllabus: ‘Where an application is made to the city coun- 
cil for a license to sell intoxicating liquors, to the issuance of 
which a remonstrance is filed, and upon a hearing a license is 
ordered to issue, it is the duty of the council, upon notice 
of appeal being given, to withhold the license until the ex- 
piration of a sufficient time within which an appeal may 
be taken to the district court by the remonstrants. Where 
a license is issued, and the appeal is taken, it is the duty 
of the council to recall such license, until the appeal is 
decided by the district court, and in case of their refusal 
mandamus will issue to compel action.” 

It follows from this, and from previous cases in this 
court, that where an application for license is resisted by 
remonstrance, and an appeal is taken from the action of 
local authority granting such license, the proceedings are 
deemed and taken to be in limine, until the judgment of 
the district court is given thereon; and a license issued and 
delivered pending such appeal is held to be improvidently 
granted, and its revocation and recall will, upon due pro- 
cess, be enforced by mandamus, 
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The question raised in the present application, as I un- 
derstani it, is to extend and enlarge that suspension of the 
power of county and city anthoritics to act in such cases, 
not only until the final judgment of the district court, but 
also until the further review of the proces} in error, or 
upon appeal, in this court. 

Tt appears from the averments of the relators that on 
May 11, 1889, after notice of appeal by the remonstrants 
to the district court, and before the hearing of the same, 
licenses were issued upon both applications; but it farther 
appears that the licensees only availed themselves of their 
privilege and sold under their licenses after the hearing 
and final judgment, in their favor, of the district court. 
Doubtless, under the decision of the supreme court cited 
and referred to, had application for mandamus been made 
after the issuance of the licenses, and before the final judg- 
ment of the district court upon the case appealed, such 
licenses would have been held as prematurely issued and 
their revocation enforced. Quite another and different 
question arises upon the application being made after the 
final judgment thereon of the district court. 

The sale of malt, spirituous, and vinous liquors in this 
state is, prima facie, unlawful, and is prohibited. The 
statute, however, points out and permits a method by which 
proper persons may, by the use and compliance of the pre- 
scribed means, and with approval and concurrence of con- 
stituted authorities, obtain license to sell intoxicating liquors, 
upon terms and restrictions by which, if complied with and 
strictly kept, the sale becomes legal and is tolerated. 

These prescribed methods commence with the application 
to the proper local board. In case there is no remonstrance 
to an application they end substantially with the hearing 
of the board. But in case of remonstrance, they provide 
for a proper time and hearing of evidence in support of the 
remonstrants, and of all parties interested. In case of ap- 
peal they are continuous until the final hearing, trial, and 
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ju lgment of the district court. The law does not provide 
for the further continuance of formula and proceedings in 
order to exclude improper persons from license, excepting 
the abstract rule of the constitution aud laws that all per- 
sons aggrieved shall have a final hearing in the supreme 
court. 

At the initial stage and commencement the presumption 
of law is against the issuance of the license, and the pre- 
sumption runs through to the end of the prescribed pro- 
ceedings required in such cases, We are asked to extend 
that presumption until all suggested errors in the district 
court shall be further examined. In my judgment that 
could not be done without a departure as well from the 
spirit of the law as from that line of equity and consistency 
which must be preserved in judicial proceedings. Practi- 
cally such a construction would nullify the statute governing 
such cases,and provide for the accomplisliment, by litigation 
and contention, of that which has been regarded as an im- 
portant moral and political question to be controlled by 
the people themselves. 

The district court is one of general jurisdiction. To it 
the people must appeal primarily for protection in all per- 
sonal and property rights. The presumption of law is 
always in favor of the correctness of its judgment and pro- 
ceedings. Nevertheless, there is an appeal available in 
proper cases, but pending such appeal the decision of the 

court is to be regarded prima facie as correct. 
’ - We are informed by the relators that the cases of the 
licensees are now pending in this court, both on appeal and 
in error, brought up from the district court. If upon the 
hearing here it should be found that manifest injustice or 
reversible error has occurred, the judgment below would 
be reversed, and witli its reversal will again obtain the pre- 
sumption against the issuance of license, and of that already 
issued for the sale of intoxicating liquors to the parties ap- 
plying; but until then the presumption of law has estab- 
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lished the judgment below, and it also attaches to the licenses 
granted. The writ is therefore denied. 


WRIT DENIED. 


THE other Judges concur. 


Lypia WALTHAM V. Town oF MULLALLY. 
[FILED OcTOBER 3, 1889.] 


1. Paupers: Townsuips: LIABILITY ror SupporT. The several 
townships of a county organized under the township system of 
government are charged by law with the care, support, and 
maintenance of paupers residing and legally settled therein, 
respectively. 


2. Supervisors: PaAupERS: CoNTRACT FOR SUPPORT. The super- 
visors of the respective townships are the officers charged by 
law with the duty of caring for, and contracting for their sup. 
port and maintenance, and when they so contract, and the con- 
tractor earns money under such contract by furnishing such 
support and maintenance, in good faith, according to the terms 
of the contract, the township is liable and legally bound there- 
for; and such liability cannot be avoided by refusing or ueglect- 
ing to vote and levy the necessary taxes for its payment. 


Error to the district court for Harlan county. Tried 
below before Gasuin, J. 


Kidd & Porter, and F. B. Beall, for plaintiff in error: 


Under township organization, the supervisor is ex-officio 
overseer of the poor (Comp. Stats. 1887, ch. 18, sec. 37); 
and county is liable only when it has a lawful poor- 
house. (Id., ch. 77, sec. 77; ch. 18, sec, 13.) All money for 
town purposes, authorized by vote of town meeting, or 
directed by law to be raised, is a town charge (Id., ch. 18, 
sec. 53); and the electors at the town meeting are empow- 
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ered to raise money for the support of the town poor 
when there is no county poor-house. (Id., ch. 18, sec. 12.) 
Hence, as plaintiff’s petition sets up an express contract 
with defendant, the county is liable. 


Lamb, Ricketts & Wilson, for defendants in error: 

Plaintiff’s petition is defective in failing to state to what 
county Mullally belongs, or that it has the authority of 
towns under the township organization act. Said act did 
not go into force until June 1, 1883, and even if township 
organization had been adopted at the first opportunity, 
there could have been no legal town meeting (at which 
alone the alleged obligation could have been incurred) before 
April, 1884, while said obligation is claimed to reach back 
to November, 1883. The fact that the town may have 
power to raise money to support the town poor, does not 
of itself authorize it to incur obligations ; it must be spe- 
cifically empowered. (Stewart v Oloe County, 2 Neb., 177; 
Hallenbeck v. Hahn, Id., 3897; &., ec., R. Co. v. Washing- 
ton County, 3 Id., 42; Sexson v. Kelley, Id., 107; People 
v. Com’rs, 4 Id., 157; Hamlin v. Meadville, 6 Id., 227; 
McCann v. Otoe County, 9 Id., 330; Walsh v. Rogers, 15 
Id., 311; State v. Lincoln County, 18 Id.,° 83.) The exer- 
cise of the power is discretionary. For aught that ap- 
pears in the petition, plaintiff’s claim may have been 
rejected becanse the fund was exhausted, which would have 
been proper (Lancaster County v. State, 13 Neb., 523); and 
plaintiff’s only remedy was appeal to the district court ; © 
an action directly against the town does not lie. An 
overseer of the poor may bind the county (Gage County 
v. Fulton, 16 Neb., 5); but it nowhere appears that he can 
bind the town. 


Coss, J. 


This action is hrought on error, by the plaintiff below, 
to the judgment of the district court of Harlan county. 
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The plaintiff complained of the town of Mullally in 
said county, for services rendered in the care and support 
of A. E. Davis, a pauper of said towuship, from November 
26, 1883, to August 12, 1837, one hundred and ninety-three 
weeks, at nine dollars per week, amounting to the sum of 
$1,737, which services were rendered at the defendant’s 
instance and reqnest, and for which the defendant promised 
to pay the plaintiff on demand such sum as they were rea- 
sonably worth. 

2. Such services, the plaintiff alleges, were reasonably 
worth the sum of nine dollars per week as stated, and that 
on March 27, 1888, the plaintiff presented to the super- 
visor of the defendant her account therefor, duly verified, 
which was wholly disallowed by the defendant at its regn- 
lar meeting to consider the same, in April, 1888. The 
‘defendant appeared by attorney and demurred to the 
plaintiff’s petition, for the reason that the facts stated are 
not sufficient to constitute a cause of action which was sus- 
tained by the court, with judgment for defendant’s costs, to 
which the plaintiff excepts, and assigns as error; that the: 
court erred in sustaining the demurrer of defendant to 
the plaintiff ’s petition. 

The law for the government of towns in those counties 
where the system of township organization has been 
adopted is far from perfect, or comprehensive in its pro- 
visions; yet thereis probably enough to be found in the stat- 
ute book to warrant the holding that upon such towns is 
imposed the duty of caring for and supporting its local poor. 
In all states and countries, of which I have any knowl- 
edge, this duty, as well as the powers necessary to its dis- 
charge, is imposed upon the smallest subdivision of rural 
municipal government. Among the powers invested in 
the electors of the township by sec. 13, art. 4, ch. 18, 
Comp. Stats., is that of directing the raising of money bv 
taxation “ for the support of the poor within the town ” 
but that power is not to be exercised when the com. y 
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board have established a poor-house under the statute of 
our state. 

Section 58 of the same act provides that “The following 
shall be deemed town charges, to-wit: the compensation 
of town officers for services rendered their respective towns, 
contingent expenses necessarily incurred for the use and 
benefit of the town, the moneys authorized by the vote of 
any town meeting for any town purpose, and every sum 
directed by law to be raised for town purposes.” 

Section 54, following, provides that ‘the moneys neces- 
sary to defray the town charges of each town shall be lev- 
ied on the taxable property in such town, in the manner 
prescribed by law for raising revenue. The rate of taxes 
for town purposes shall not exceed, for roads, two mills on 
each dollar of the valuation ; for bridges, two mills on 
each dollar of the valuation; for all other purposes, three 
mills on each dollar of the valuation. And if the electors 
at the annual town meeting fail to vote a tax to pay the 
town charges hereinbefore specified, or the town board fail 
to certify up to the county board the amount of tax voted, 
if any, by a town meeting, then the county board shall 
have power, and it shall be the duty of such county board, 
to levy upon the taxable property in said town a tax suffi- 
cient to pay all such town charges.” 

Considering these provisions together it is the duty of 
_ each township to vote a tax at each annual town meeting 
sufficient to meet such expenses in the support and main- 
tenance of the town poor as may be reasonably anticipated, 
and if, in any case, such duty is neglected, then it becomes 
the duty of the county board to levy upon the taxable 
property of such township a tax sufficient to pay all of 
such town charges. 

It seems to be the contention of the defendant in error 
that a township may avoid the obligation of supporting 
its poor by simply refusing to vote a tax for that purpose. 
I do not agree with that proposition; nor that the power 
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or duty of the town supervisor to bind the town by con- 
tract for the support of a poor person in such township 
depends upon the fact of there being money on hand in 
the township treasury raised for such purpose. But, on 
the contrary, that the supervisor may, in the discharge of 
his official duty, incur a legal obligation on the part of the 
township for the support of a township pauper. 

Sections 37, 38, and 39 of the statute provide: 

“37. The supervisor of each town (who shall be er- 
officio overseer of the poor) shall attend the regular meet- 
ings of the board of supervisors of the county and every 
adjourned or special meeting of said board of which he 
shall have notice; he shall receive all accounts which may 
be presented to him against the town; he shall lay before 
the board of supervisors such copies of entries concerning 
moneys to be raised in his town as shall be delivered to 
him by the town clerk. 

“38. He shall keep a just and true account of the re- 
ceipts and expenditures of all moneys which shall come 
into his hands by virtue of his office, in a book to be pro- 
vided for that purpose at the expense of the town, and 
said book shall be delivered to his successor in office. 

“39. On Tuesday preceding the annual town meeting 
he shall account to the town board for all moneys received 
and disbursed by him in his official capacity.” 

These provisions, while but a mere skeleton of township 
government, are sufficient to point out the duties of the 
supervisor, and of the town board, in regard to the care 
and support of the poor. 

The defendant in error, in its brief, says that “if the 
plaintiff was dissatisfied with the rejection of her claim 
by defendant, her only remedy was appeal to the district 
court, as in claims rejected by the county board.” 

In reply to this proposition, the question as to whether 
this case was brought to this court by appeal or not, does 
not arise upon demurrer. If it did, we would then have 
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to say that it does not appear, from the record, in what 
manner the cause was brought into the district court, 
whether by appeal or original process, but as there must 
be further proceedings in the case, I will observe that I 
know of no authority, nor are we cited to any, for taking 
a claim either from a town board or a town meeting to the 
district court by appeal. 

It is true that section 580 of the Code provides that “a 
judgment rendered, or final order made, by a probate court, 
justice of the peace, or any other tribunal, board, or officer 
exercising judicial functions, and inferior in jurisdiction to 
the district court, may be reversed, vacated, or modified 
by the district conrt.” But this is not the provision relied 
on by counsel, but rather that of sec. 37, art. 1, chap. 18, 
Comp. Stats., which provides that “when the claim of any 
person against a county is disallowed in whole or in part 
by the connty board, such person may appeal from the de- 
cision of the board to the district court of the same county, 
by causing a written notice to be served on the county 
clerk within twenty days after making such decision, and 
executing a bond to such county, with sufficient security, 
to be approved by the county clerk, conditioned for the 
faithful prosecution of such appeal, and the payment of all 
costs that shall be adjudged against the appellant.” 

This provision, substantially in its present form, has been 
in force since 1859. Inthe case of The Sioux City & Pacific 
R. RB. v. Washington County, ete.,3 Neb., 39, in the opinion 
by Justice GANTT, the court says that “the act of February 
15, 1869, * * * provides for a ‘board of equalization 
for the county,’ and that the county commissioners of each 
county shall constitute such board. This ‘board of equali- 
zation’ is a new one, created for a distinct object and pur- 
pose, different in name from that of a ‘board of county 
commissioners,’ and from the decisions of this new board 
there is no statutory provision for an appeal to the district 
court. Hence there is no.remedy by appeal from its decis- 
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ions.” Section 580 of the Civil Code was in force at the 
time this decision was made, but seems not to have been 
referred to in that branch of the decision. But in a sub- 
sequent portion of the opinion it was held that the proceed- 
ings of the county commissioners sitting as a board of 
equalization, being the final order of a board of inferior 
jurisdiction to the district court, a petition in error was the 
proper remedy and was allowable by statute. 

The distinction between the application of a former pro- 
vision of law giving an appeal and one giving a remedy 
by error, to the decision of a new board, subsequently 
created, as to both was not drawn, and does not appear 
from the opinion. The conclusion, however, is that when 
there are existing provisions of law giving a remedy by 
appeal from decisions of a board then in existence, that 
remedy does not pertain to the decisions of a board subse- 
quently created by law; but that when such remedy is given 
by error, from the final decisions “of any probate court, jus- 
tice of the peace, or any other tribunal, board, or officer ex- 
ercising judicial functions inferior to the district court,” such 
decision may be reversed, vacated, or modified by the dis- 
trict court. And the conclusion is drawn that it may be 
reached by proceedings in error. But the question remains, 
from the decision of what board, or tribunal, should the 
plaintiff in error have appealed? or rather, of what board 
did she complain in her petition in the court below? In 
this regard her petition is neither definite nor certain, and 
had the defendant moved for a ruling making it definite and 
certain, it should properly have been allowed. The lan- 
guage is “that on March 27, 1888, the plaintiff presented 
to William Waggoner, supervisor of said town of Mullally, 
her account duly verified, which account was wholly dis- 
allowed bysaid town at their regular meeting in April, 1888.” 
Whether this refers to a meeting of the township board, 
consisting of the supervisor, township clerk, and justice of 
the peace, or to the town meeting required by law to be 
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held on the first Tuesday of April of each year, does not 
appear, If the former, then the qnestion arises does that 
board exercise jndicial functions? If so, proceedings in 
error would lie from its decision rejecting a claim to the 
district court. 

I am of the opinion, however, that the township board 
in no instance exercises judicia] functions, or at least does 
not in a case of auditing and passing upon an account for 
supporting a pauper in accordance with a contract of the 
township made in its behalf by the supervisor. The duties 
which it exercises in such case are simply those of an au- 
diting board, to be governed by facts and figures alone with- 
out judicial learning or discretion. If the claim of the 
plaintiff in error was rejected by the town meeting, by the 
people in their primary, elective, and governmental capacity, 
I think it must be conceded that neither appeal nor error 
lies from their decision. 

I will now repeat that it seems clear to me that a town- 
ship, in a county organized upon such basis, is the proper 
organization to be charged, and is by law charged with the 
support and maintenance of the poor residing and legally 
settled therein; and that the supervisor is the proper officer 
to be charged with the duty, and is by law so charged with 
looking after such poor, and contracting for their support, 
care, and maintenance; and that when he does so contract— 
probably within limits— for support and maintenance, and 
the contractor complies in good faith, the township is legally 
liable and bound therefor, and such liability cannot be 
avoided by refusing or simply neglecting to vote and levy 
the necessary taxes for its payment. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings, with instructiuns 


to allow the plaintiff to amend her petition as she may be 
advised. 


JUDGMENT ACCORDINGLY. 


‘THE other Judges concur. 
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S. H. Sornporaser v. M. B. HurrMan ET AL, 


[FILED OcToBER 3, 1889.] 

Replevin: Procepure: DEFAULT. In an action of replevin be- 
fore a justice of the peace, the plaintiff having failed to give 
bonds, the property was returned to the principal defendant. 
On the return day of the writ all the parties came before the 
justice, and after sundry motions and rulings of the justice 
the plaintiff withdrew aud made no further appearance. On 
motion of the principal defendant the case was heard and tried 
by the court, which found that at the commencement of the ac- 
tion he was entitled to the possession of the property replevied, 
and that he had sustained damages in the wrongful taking thereof 
in the sum of one dollar, with judgment against the plaintiff in 
that amount. The plaintiff appealed to the district court. At 
the next succeeding term the defendants appeared and moved to 
dismiss the appeal on the grounds (1) that judgment was ren- 
dered against the plaintiff in the court below while he was in 
default; (2) that no petition had been filed as required by law; 
which motion was sustained and the cause dismissed. 

On error to this court the judgment is reversed as to both 
grounds of the motion. 


Error to the district court for Antelope county. Tried 
below before Post, J. 


Bell & Sornborger, for plaintiff in error. 
Thomas O’ Day, for defendants in error. 
Coss, J. 


The plaintiff, who is here plaintiff in error, commenced 
an action before a justice of the peace of Antelope county 
against M. B. Huffman, sheriff of the county, James T. 
Brown, his deputy, Roche, Anderson & Ray, copartners, 
etc., and Henry Beckman, defendants. He presented and 
filed an affidavit in replevin, caused the same to be placed 
in the hands of J. B. Waite, coroner of the county, 
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and caused to be replevied the personal property therein 
named, to-wit: One black horse, seven years old; one red 
cow, with white face; one red calf, with white face ; one 
red calf, one year old. Afterwards, the plaintiff failing 
to give the required bond in replevin, the coroner returned 
the property to the defendants. Onthe return day of the 
writ of replevin the plaintiff, by his attorney, appeared 
before the justice, and the defendants, by their attorneys, 
made special appearance, and objected to the jurisdiction of 
the court over the persons of defendants, for the reason that 
no service of process was made on them by the coroner. 
Leave was then granted until 11 o’clock A. M. for the coro- 
ner to file his amended return of service. It appears that 
such return was filed by the coroner at the time appointed 
by the adjournment, but in what it consisted does not 
appear. The defendants Huffman, Roche, Anderson & 
Ray, and Beckman, by their attorneys, again made special 
appearance and objected to the jurisdiction of the court, 
for the reason that no service of process had been made 
upon either of them. ‘The objection of the defendants was 
sustained and the cause dismissed as -to Huffman, Roche, 
Anderson & Ray, and Beckman. 

The plaintiff then filed his motion for a continuance, to 
make service on the defendants last named, which motion 
was overruled. The defendant Brown made‘a general ap- 
pearance, and filed his answer, and the plaintiff moved to 
be allowed an amended return as to service on Roche, 
Anderson & Ray, which was denied. The plaintiff then 
filed his motion for continuance, which was overruled. 
The counsel for the plaintiff withdrew from the case, and 
made no further appearance. The case, on motion of de- 
fendant, was heard and considered by the court, a jury 
having been waived. 

The defendant Brown was examined as a witness in his 
own behalf, and also exhibited in evidence a note and 
1 mortgage of the property, and after hearing the. 
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evidence the court found that said defendant was at the 
time of the commencement of the suit entitled to the pos- 
session of the property described, and that he had sustained 
damages in the wrongful taking thereof in the sum of one 
dollar. Judgment was rendered thereon for one dollar 
damages and costs, taxed at $11.35. 

The cause afterwards came to the district court of Ante- 
lope county on the appeal of the plaintiff; whereupon all 
of the defendants appeared and filed their motion to dis- 
miss the appeal on the grounds (1) that judgment was 
rendered ayvainst the p'aintiff in the court below, while 
said plaintiff was in default ; and (2) that no petition had 
been filed as required by law. The motion to dismiss was 
filed August 19, 1885. On October 15, following, the 
plaintiff filed a petition in the district court against all of 
the defendants, which seems to be in proper’ form. On 
December 3, 1885, at an adjourned term of the court, the 
cause came on for hearing on defendant’s motion to dismiss 
the appeal and dismiss the action; which motions were 
sustained and the cause dismissed at plaintiff’s costs. 

This judgment of dismissal the plaintiff brings for re- 
view to this court, by petition in error, against all of the 
defendants. There was no sufficient authority for dismiss- 
ing the appeal upon either of the grounds stated’ in the 
motion. It is scarcely necessary to say that the case does 
not fall within the provisions of section 1001 of the Civil 
Code, as that provision applies solely to causes where judg- 
ment is rendered against a defendant in his absence. It 
does not appear from the record that the plaintilf was in 
default, there having been no order of the court requiring 
him to file his petition, Attention iscalled to the fact that 
the statute in reference to pleadings in justices’ courts, has 
been amended since the date of this proceeding there (sec, 
1010a of the Code); but at that time there was, as I be- 
lieve, no provision of law prescribing the time of filing the 
petition in such cases, and the practice was to apply to the 
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court for a rule on the plaintiff to file his petition by a 
day certain, in cases where that party was in default. 

The judgment of the district court is reversed, and cause 
remanded for further proceedings in accordance with law. 


REVERSED AND REMANDED, 


The other Judges coneur. 


Henry D. Rownanp v. JAMES F. SHEPHARD. 
[FILED OCTOBER 4, 1889. ] 


1. Practice: CONTINUANCE: AFFIDAVIT: WITNESSES. An affi- 
davit for a continuance on account of absent witnesses which 
fails toshow that either their personal attendance or testimony 
will probably be obtained, if time be granted, is insufficient, 
where it does not appear that the same facts cannot be proven by 
other witnesses within the jurisdiction of the court, 


2. 


: CASE STATED. The docket of the county judge contained 
@ recital that a motion for a continuance was overruled ‘‘ as not 
appearing sufficient to the court, after examination, a settle- 
ment made between plaintiff and defendant and signed by H. 
D. Rowland.’? There was nothing of record to show that the 
settlement referred to was submitted to the court; whether it 
was in writing or rested on parole, nor that any evidence was 
offered by either party except the affidavit for a continuance, 
and which of itself was insufficient. It was held, that the district 
court did not err in refusing to reverse the judgment of the 
county judge upon the ground that other evidence was heard 
contradicting the affidavit filed in support of the motion. 


3. Partnership: JOINDER OF PARTIES: SERVICE oF SUMMONS. 
An action against “C. C. and H. R., in basiness under the firm 
name of 0. & R.,” is not an action against a firm but against the 
individual members thereof, and the fact that one of the defend- 
ants cannot be served with summons within the county where 
the action is pending before an inferior court, will not prevent 
the court from hearing the case against the party duly served 
with summons and who has appeared generally in the case, 
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Error to the district court for Sheridan county. Tried 
below before Kinxarp, J. 


W. H. Westover, and J. C. Johnston, for plaintiff in error: 


The overruling of the motion for continuance by the 
county court was an abuse of discretion, which is sufficient 
ground for a new trial. (Ingalls v. Noble, 14 Neb., 272; 
Singer Mfg. Co. v. McAllister, 22 Id., 362.) The affidavit 
was sufficient, because it stated the evidence intended under 
therule in Jameson v, Butler, 1 Neb., 118; Williams v. State, 
6 Id., 338; Johnson v. Dinsmore, 11 Id., 393; also because 
it is specific, and an indictment for perjury will lie if the 
facts stated are not true. (Jngalls v. Noble, supra.) Service 
- should have been had upon the firm; not upon plaintiff in 
error individually. (Herron v. Cole, 25 Neb., 692.) 


W. W. Wood, and J. Jf. Stewart, for defendant in error: 


The judgment was rendered against the defendants; not 
against Rowland and the firm. Defendant Collins, by ap- 
pearing generally, waived any rights he may have had 
because he was not served with summons. The judgment 
of the county court was against the partners, while the ap- 
pellate proceedings were by Rowland only; which is con- 
trary to the rule in Wolf v. Murphy, 21 Neb., 472. The 
affidavit for continuance is insufficient in the matter of 
locating the witness Gamble. (Newman v. State, 22 Neb., 
358.) The application for continuance was a matter of 
discretion, and the rights of the defendant were not preju- 
diced by the refusal to grant it. 


Re EsE, Cu. J. 


This action was instituted before the county judge of 
Sheridan county by defendant in error against “Charles 
C. Collins and Henry Rowland, in business under the firm 
name of Collins & Rowland.” The action was for the re- 
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covery of the sum of $138.51, which was alleged to be due 
defendant in error from Collins & Rowland for labor, 
hauling lumber, ete. The summons was issued returnable 
on the 13th day of August, 1887, and was returned “served 
upon Henry Rowland by delivering to him a certified copy 
of the summons with all the indorsements thereon, C. C. 
Collins not being found in the county.” On the day named 
as return day the parties appeared and by mutual consent 
the cause was continued until October 27, 1887. On that 
day, at the hour fixed, the parties again appeared, when 
plaintiff in error filed a motion for continuance until the 
Ist day of October of the same year. This motion was 
overruled, but to the ruling no exception appears to have 
been taken by the plaintiff in error. Plaintiff in error then 
objected to the introduction of any testimony, for the reason 
that the service as returned did not show service on the firm 
of Collins & Rowland. This objection was overruled. 

A trial was had, which resulted in a finding in favor of 
the plaintiff in the action and judgment in his favor for the 
sum of $154.51, together with costs of the suit. The cause 
was then removed to the district court by proceedings in 
error. The assignment of error being: “ First, the court 
erred in overruling the defendant’s motion for continuance; 
second, the court erred in taking testimony to contradict 
the allegations of defendant’s affidavit filed in support of 
his motion for a continuance ; and third, the court erred 
in overruling defendant’s objection to the introduction of 
testimony.” Upon a hearing in the district court the 
judgment of the county court was affirmed. Plaintiff now 
prosecutes error to this court, assigning the ruling of the 
district court as error. 

The first question in logical order is as to the ruling of 
the county court on the motion for a continuance. The 
failure to take an exception to the decision of the county 
court would probably deprive plaintiff in error of the 
right to an examination of this question. But aside from 
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this, we think the district court did not err in affirming 
the decision: of the county judge. The affidavit for con- 
tinuance was as follows: 

“Henry D. Rowland, being first duly sworn, deposes 
and says that he is one of the defendants in the above en- 
titled case; that he caunot safely proceed to trial in said 
cause on account of the absence from Sheridan county. of 
one C. A. Gamble, who is now at some place in Towa, and 
whose testimony is material to this defendant’s defense in 
the above case: : 

“Affiant further swears that at the time the work was 
done, which is mentioned in plaintiff’s petition and bill of 
particulars, said Gamble kept the time-book, said time- 
book being still in the possession of said Gamble, and that 
said book contains information concerning the subject- 
matter of plaiutiff’s cause of action which this defendant 
can procure at no other place. 

“Affiant further says that said Gamble knows, and, 
when his evidence can be procured, he will swear, that the 
plaintiff did not work for the firm of Collins & Rowland, 
and that the work he did for one C. C. Collins, which affi- 
ant presumes was charged against the firm of Collins & 
Rowland,-was contracted for by said plaintiff with said 
C. C. Collins at the rate of $3 per day instead of $4 per 
day as charged by plaintiff. 

“Affiant further says that he has used due diligence in . 
trying to discover the whereabouts of said Gamble; that 
he has made inquiry from said Gamble’s friends and ac- 
quaintances, and but a few days ago heard he was in Iowa. 

“Affiant further says that he has good reason to believe 
and does believe that he can find said Gamble and procure 
his deposition and the time-book above mentioned within 
the time between this date and October 1, 1887. 

“Affiant further says that this affidavit is not made for 
the purpose of delay, but that substantial justice may be 
done this defendant.” 

32 
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The action being for a demand within the ordinary juris- 
diction of a justice of the peace, the provisions of the 
Code governing that court must be applied in this case. 
The application not having been made upon the return 
day, and being for a longer period than thirty days, it was 
made under sec. 961 of the Civil Code, which is as fol- 
lows: 

“An adjournment may be had either at the return day, 
or at any subsequent time to which the cause may stand 
adjourned, on the application of either party, for a period 
longer than thirty days, but not to exceed ninety days 
from the time of the return of the summons, upon com- 
pliance with the provisions of the preceding section, and 
upon proof by oath of the party, or otherwise, to the sat- 
isfaction of the justice, that such party cannot be ready 
for trial before the time to which he desires an adjourn- 
ment for want of material evidence, describing it, that the 
delay has not been made necessary by any act or negligence 
on his part since the action was commenced, and that he 
expects to procure the evidence at the time stated by him.” 

By this section it is required that before the party can 
demand an adjournment for more than thirty days from 
the return day, he must prove by his.own oath, or other- 
wise, to the satisfaction of the justice, that he cannot be 
ready for trial before the time to which he desires the ad- 
journment, for want of material evidence, which must be 

* described, and that the delay has not been made necessary 
by any act or negligence on his part, and that he expects 
to procure the evidence at the time stated by him. By 
reference to the motion for continuance it will be observed 
that the witness Gamble referred to kept the time-book, 
and that the time-book was in his possession, and that “ it 
contained information concerning the subject-matter of 
plaintiff’s cause of action.” What the information was 
the motion did not divulge. The fact that the contract 


was that plaintiff should be paid at the rate of $3 per day 
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instead of $4, if made with C. C. Collins, was not a ma- 
terial inquiry in the case then to be tried; and the only 
averment contained in the motion which could be consid- 
ered material was that Gamble would swear that the 
plaintiff did not work for the firm of Collins & Rowland. 
There is no suggestion on the part of the affiant that the 
facts stated were believed by him to be true, nor that he 
could not procure the evidence by cailing some other wit- 
ness. Again, the fact that the witness was somewhere in 
Towa was not sufficient to justify the belief on the part of 
the court that his testimony could be obtained, even though 
an adjournment were had. (Newman v. The State, 22 
Neb., 355.) 

The next contention is that the county court erred in re- 
ceiving evidence to contradict the averments of the affidavit 
filed in support of the motion for a continuance. Upon 
that subject the docket of the county jucge is as follows: 

“Motion overruled, as not appearing sufficient to the 
court, after examination a settlement made between plaint- 
iff and defendant and signed by H. D. Rowland.” 

It is quite doubtful if this record will sustain the conten- 
tion of plaintiff in error, in point of fact, for we are informed 
by the entry that the court considered the affidavit of itself 
‘insufficient to justify it in adjourning the case. It does 
not appear that any evidence was offered on the part of 
defendant in error for the purpose of contradicting the 
averments in the motion for a continuance; and no evi- 
dence is presented to this court, nor was any submitted to 
the district court so far as this record shows, which it is 
claimed the county judge considered as contradicting the 
averments of the motion. Just what the recital contained 
in the transcript means is somewhat difficult to say, but we 
think it does not clearly appear that any evidence was offered 
and considered by the court for the purpose of contradict- 
ing the averments of the affidavit. Without further evi- 
dence than is shown by the docket entry we cannot say. 
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that the district court erred in passing upon this part of 
the case, 

The transcript of the county judge shows that “defend- 
ant objects to the introduction of any testimony, for the 
reason that service and return does not show service of the 
firm of Collins & Rowland.” This objection was overruled 
and the ruling is now assigned for error. 

The action was not instituted against the firm of Col- 
lins & Rowland, a partnership, but against the individual 
members of the firm. There was no effort made to get ser- 
vice upon the partnership, but upon the individual mem- 
bers. As to Collins, the effort, whatever it may have been, 
was fruitless, and no jurisdiction was obtained over him. 
As to Rowland, the service was made and the appearance 
by him was general. The court therefore had jurisdiction 
over him and was authorized to hear evidence as against 
him. In this action of the court there was no error. The 
county court had no jurisdiction over Collins, and there- 
fore the judgment rendered against him was a nullity- 
But of that Rowland cannot now complain. The judg- 
ment of the district court affirming the judgment of the 
county court as far ‘as Rowland was concerned was correct, 
and is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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Wasuineton I. Carson. 


(FILED OcToBER 4, 1889.] 


1. Attachment: EXEMPTION. Where the property of a debtor who 
is the head of a family is levied upon by the sheriff by authority 
of an order of attachment and advertised to be sold to satisfy the 
judgment obtaincd in the attachment proceedings, such judgment 
and order of sale will not deprive him of the right to claim the 
property as exempt from execution, under the provisions of secs. 
521 and 522 of the Civil Code. 


2. Exemption: TRANSFER OF PROPERTY Not A WAIvER. The 
fact that relator, who was the head of a family, transferred the 
property to his wife, who instituted an action of replevin against 
the officer making the levy, but was unsuccessful in her suit — 
the property being held to be that of her husband —-will not 
deprive the debtor of the benefit of the exemption laws, even 
though he may have testified upon the trial that the property 
belonged to his wife and that he.had no interest in it. 


ORIGINAL application for mandamus. 
J. P. Maule, and F. B. Donisthorpe, for relator. 


W. V. Fifield, J. D. Carson, and W. C. Sloan, for re- 
spondent. 


Reese, Cu. J. 


This is an application to this court, in the exercise of 
its original jurisdiction, for a peremptory writ of manda- 
mus to respondent, who is the sheriff of Fillmore county, 
requiring him to appraise certain personal property which 
has been levied upon by him as the property of relator, 
in order that. $500 worth of said property may be set off 
to relator as exempt in lieu of a homestead, it being al- 
leged that he has neither lands, town lots, nor houses sub- 
ject to exemption. 
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It is alleged that certain judgments have been rendered 
against relator, and that, after the levy, he had filed an in- 
ventory in the court where the judgment was rendered and 
requested the appraisement of the property; but that re- 
spondent had refused to comply with the request, and was 
proceeding to sell the property to satisfy the judgment re- 
ferred to. 

By the answer of respondent it is admitted that he is 
the sheriff of Fillmore county, and that the relator is the 
head of a family, a resident of this state, and that he has 
neither Iands, town lots, nor houses subject to exemption 
under the laws of this state; but it is alleged that the suits, 
when originally instituted against relator for the purpose 
of procuring judgment, were accompanied by orders of 
attachment which had been levied upon the property, and 
that subsequent to such levy the causes were heard in court, 
at which relator appeared, and that he made no objection 
to the levy upon the property, by an effort to discharge the 
attachment or otherwise; that he consented to judgment 
being rendered against him, and that he is now estopped to 
insist upon the exemption. * 

. This contention is based principally upon the cases of 
State, ex rel., v. Sanford, 12 Neb., 425, and State, ex rel., v. . 
Krumpus, 13 Id., 321; but as the question here presented 
was pretty thoroughly examined and discussed in Ham- 
ilton v. Fleming, 26 Id., 240, recently decided by this 
court, in which the rulings in the two former cases were 
substantially overruled, it is not deemed necessary to redis- 
cuss the question here, except so far as to say that, as we 
understand sec. 522 of the Civil Code, it is provided that 
the person entitled to the exemption may avail himself of 
the benefits of sec. 521, by filing an inventory, “ under oath, 
in the court where the judgment was obtained, or with the 
officer holding the execution, of the whole of the personal 
property owned by him or them at any time before the sale 
of the property,’ and by so doing it becomes the duty of 
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the officer to call the appraisers and set off to the party 
entitled thereto the property which is found to be exempt. 
It is further alleged in the answer that subsequent to the 
levy upon the property by respondent, Jessie A. Stevens, 
the wife of relator, instituted an action in replevin in the 
district court of Fillmore county, and against the respond- 
ent, for the possession of the goods, she claiming to be the 
’ owner thereof by virtue of a bill of sale executed from the 
relator, her husband, to her, prior to that time; that the 
order of replevin was placed in the hands of the coroner 
of the county for service, and that, in accordance with the 
direction therein, he levied upon and took the property from 
the possession of respondent, causing the same to be appraised, 
as required in replevin cases; but that the plaintiff in the 
action failing to give the undertaking required by law, the 
property was returned to respondent, and the action pro- 
ceeded as one for damages under the provision of sec. 198 
of the Code. 

That the suit instituted by Mrs. Stevens had proceeded 
to trial in the district court to a jury, when a verdict was 
returned and judgment rendered in favor of respondent, 
the defendant in the action, and that a supersedeas bond 

“had been filed by Mrs. Stevens, and the cause taken by 
proceedings in error to the supreme court; that upon the 
trial of that case relator was called as a witness and testi- 
fied that he had no interest whatever in the property; that 
it all belonged to Mrs. Stevens, the plaintiff in that action. 
It is therefore now insisted that, having transferred the 
property to his wife, whether fraudulently or otherwise, 
and declared that he had no interest in it, and said action 
being still pending, the title to the property being virtually 
undecided, he is now estopped to claim the property as ex- 
empt to him, and insist upon the appraisement thereof. 

In support of this contention a number of cases have 
been cited in the brief of respondent, all of which we 
have examined, but fail to find that they are in point. In 
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Pennsylvania it has been held that a debtor who conceals 
his property or otherwise attempts to delay or prevent the 
execution of the writ, forfeits the benefit of the exemption 
laws (Strouse v. Becker, 38 Pu. St., 190); but it is said in 
Freeman on Executions, sec. 214a, that the “rule does not 
seem to have had its foundation in any provision of the 
statutes of that state. It resulted from the belief of the 
judges that these statutes were designed for the exclusive 
benefit of honest debtors,— for those only who would not 
seek to avoid the operation of the writs directed against 
them. If, however, we concede that the dishonest are not - 
worthy of the benefits of the exemption laws, it still seems 
that we should not, as judges, enforce our peculiar ideas 
until they had met the express approval of the legislature. 
Judges ought not to pronounce sentence where the law has 
provided no penalty. Besides, it must be remembered that 
one of the chief objects of these laws is to protect and pro- 
vide for the debtor’s family, and that this object would be 
partially subverted by making the benefit of the law de- 
pend upon the character of the debtor. Hence the position 
taken by the courts of Pennsylvania has been vigorously, 
and we think successfully, assailed, as will appear from 
the following quotation extracted from an opinion of the 
highest court in Mississippi (Moseley v. Anderson, 4 Miss., 
49): ‘This exemption is granted without any reference to 
the merit or demerit of the debtor. It is founded npon 
a policy that has no relation to the character or conduct 
of the parties claiming the benefit of it. It is the interest 
of the state that no citizen should be stripped of the im- 
plements necessary to enable him to carry on his usual 
employment, and that families should not be made paupers 
or beggars, or deprived of shelter and reasonable comforts 
in consequence of the follies, the viccs, or the crimes of 
their head. * * * The statute makes no such excep- 
tions and it is not for the court to engraft them upon it.’” 

The author in the work, before us, in further discussion 


SEPTEMBER TERM, 1889. 505 


State, ex re). Stevens, v. Carson. 
on eee 


of the subject, says: “‘ The debtor’s claim for exemption 
cannot be successfully resisted on the ground that he has 
committed perjury in swearing toa false schedule, or has 
made a fraudulent mortgage and has property in another 
county which has not been levied upon, or has other prop- 
erty which he fraudulently conceals for the purpose of 
hindering, delaying, and defrauding his creditors. Nor 
does an attempt by the debtor to prevent a levy by dis- 
claiming all interest in the property and falsely represent- 
ing it to belong to a third person forfeit or estop him 
from enforcing his exemption rights. The reason for this 
rule has been thus stated. The conduct and statements of 
a party never operate as an estoppel in favor of another 
party, where the latter is not influenced thereby in his 
subsequent action, and to his prejudice. The fact that 
respondent disclaimed any ownership in the property him- 
self at the time of the levy had no influence whatever on 
the officer who made it, for he made it notwithstanding 
the diselaimer, and afterwards sold the property. The 
failure of respondent to interpose his claim of exemption 
as to such property at the time of the levy could not work 
an estoppel against his making the claim subsequently, for 
it is neither found nor shown that the officer did or omit- 
ted to do anything by reason of such act of omission of 
respondent, or that the plaintiff in the execution was in 
any way prejudiced thereby. Ifa debtor conveys his prop- 
erty to delay or defraud ercditors, he cannot sustain an 
action for it as exempt, because he has parted with the title 
and cannot urge his own fraudulent design for the purpose 
of defeating his deed. If, however, the conveyance should 
be vacated for fraud, the exemption right would revive.” 
It appears from the answer that notwithstanding the 
relator had conveyed the property in question to his wife, 
and she brought an action against the sheriff for the con- 
version thereof, yet it was found upon the trial that the 
property in question did not belong to her, and the judg- 
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ment was in favor of respondent, Whethe this was upon 
the ground that the transfers by relator were fraudulent or 
without consideration, or for some other reason, is not 
clearly made to appear. However, it does appear that the 
verdict of the jury and the judgment of the court were that 
relator’s wife was not the owner of the property. If this 
be true, then the property belonged to him, and he is en- 
titled to his exemption. It is quite probable also that the 
fact of the conveyance to the wife would not divest the 
property of its exempt character, she being a member of 
the family, for whose benefit the exemption is declared by 
law. Itisa well established and settled doctrine of the 
courts, not only of this state but of all others so far as we 
are advised, that exemption laws should be liberally con- 
strued in favor of the debtor, the purpose being to pre- 
vent the wresting from him of the property which is set 
apart and used exclusively for the bencfit of the family 
which is dependent upon him. This being the case, it 
would seem to make no difference as to the result of the 
action instituted against respondent by the wife of relator. 
Suppose we assume that in another trial it might beshown 
that the bill of sale from.the husband to the wife was 
valid, and that the levy on the part of the officer was 
wrongful, her measure of damages would be the value of 
the property which he had sold. He would only be liable, 
therefore, for the surplus of the property after setting off 
to relator the property claimed by him as exempt. For 
the property returned she could not recoyer. Or, suppose 
that it shonld be ascertained upon such trial—as it has in 
the previous one—that the conveyance made by the hus- 
band to the wife did not transfer to her the title to the 
property, and that the title remained vested inhim. In that 
case he would still be entitled to exemption, and the sale 
of the property by respondent, after the filing of the in- 
ventory which is alleged to have been filed by him, would 
be wrongful and he would be liable therefor. So j in any 
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view of the case which we may take, we think the pur- 
pose of the statute would be subserved by a compliance on 
the part of defendant with the demand of relator. 

The writ will therefore be allowed. 


WRIT ALLOWED. 


THE other Judges concur. 


Nesraska Loan anp Trust CoMPANY, APPELLANT, 
v. W. F. NINE ET AL., APPELLEES. 


(FILED OcTOBER 4, 1889.] 


Corporations: TRADE NAME: INFRINGEMENT. In the year 1882 
plaintiff organized a business of loaning money, buying and 
selling real estate mortgages, city and county and other muni- 
cipal evidences of debt, at the city of Hastings, Nebraska, and 
took as its corporate name “The Nebraska Loan and Trust 
Company,”’ its place of business being in Hastings. In carry- 
ing on its business it largely increased its capital and extended 
the sphere of its operations until it transacted businessin a 
number of counties of the state. Subsequent to that time, and 
in the year 1886, defendants were proposing to organize a loan 
and trust company in the city of Lincoln with the corporate 
name of ‘‘ Nebraska Loan and Trust Company.’’? In an action 
in equity by the Hastings company to enjoin the members of 
the Lincoln company from taking the corporate name referred 
to, it was held, that the law governing trade-marks upon manu- 
factured goods did not apply, and that plaintiff could take no 
property in the name of the state to the exclusion of the de- 
fendant. The proof failing to show a conflict of interest, or that 
the business transacted by the defendants would materially in- 
terfere with the business of the plaintiff, an injunction was 
refused. 


APPEAL from the district court for Lancaster county. 
Heard below before FIe.p, J. 
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Angus McDonald, J. M. Ragan, and Lamb, Ricketis & 
Wilson, for appellant: 


Appellant had a right to adopt its present corporate name 
and to be protected in its exclusive use even though a part 
thereof consisted of the geographical word “ Nebraska.” 
(Newby v. R. Co., Deady [U. 8. C. C.], 609.) Regarding 
the name simply as a trade-mark, appellant has this right. 
(Newman v. Alvord, 59 N. Y., 189; Congress, etc., Spring 
Co. v. High Rock Congress Spring Co., 45 Id., 291; Hier v. 
Abrahams, 82 Id.,519; McLean v. Fleming, 96 U.S., 245; 
Southern White Lead Co. v. Cary, 25 Fed. Rep., 125; 
Fleischmann v. Schuckmann, 62 How. Pr. [N. Y.], 92; 
Pierce v. Guittard, 8 Pac. Rep., 645.) The geographical 
element in the name is descriptive neither of the kind of 
business nor of the place of its transaction, and the compo- 
nent words are not of such a nature nor so combined as to be 
common property. (A1’ Andrew v. Bassett, 10 Jur. [N.8.], 
550.) Courts of equity interfere in cases of this kind, not 
on the ground of the exclusive right to the use of trade- 
marks, but on that of fraud. (Newman v. Alvord, and 
Fleischmann v. Schuckmann, supra; Dunbar v. Glenn, 42 
Wis., 118; Brooklyn White Lead Co. v. Masury, 25 Barb., 
416; Anheuser-Busch Ass’n v. Piza, 24 Fed. Rep., 149; 
Matsell x. Flanagan, 2 Abb. Pr. [N. S.], 459; Southern 
White Lead Co. v. Cary, 25 Fed. Rep., 125.) Attorney 
Houston, as employee of appellant, is properly joined in an 
action to restrain the infringement. (Matsell v. Flanagan, 
supra; Estes v. Worthington, 30 Fed. Rep., 465.) 


Houston & Baird, for appellees: 


In the cases cited by appellant, as in Brooklyn White 
Lead Co. v. Masury, 25 Barb., 416, and Dunbar v, Glenn, 
42 Wis., 118, there was an actual sign or trade-mark to, 
deceive the public, while in this case both companies ad- 
vertise their business and there is no attempt at deception. 
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A name, to constitute a trade-mark, must be original or 
invented, merely a fancy one, or one indicating ownership 
or manufacture. (Stokes v. Langraff, 17 Barb., 608; Cor- 
win v. Daly, 7 Bosw. [N. Y.], 222; Singleton v. Bolton, 
3 Douglas [Eng. K. B.], 293; Burgess v. Burgess, 17 
Eng. Law & Eq., 257.) No one has a right to appro- 
priate names which another can use with equal truth for 
the same purpose. (Canal Co. v. Clark, 13 Wall., 311.) 
Appellant must have an exclusive right to the trade-mark 
or name to sustain an injunction. (Newman v. Alvord, 51 
N. Y., 189.) A merely descriptive plirase, like the one in 
controversy, is not a trade-mark. (2 High on Injunctions, 
@b. 18.) There can be no property in a geographical name. 
(Canal Co. v. Clark, 13 Wall., 324.) Defendant Houston 
had no interest in the company save as an attorney, and is 
improperly joined. 


Reessg, Cu. J. 


This action was instituted in the district court of Lancas- 
ter county by the plaintiff, a corporation duly incorporated 
under the laws of this state and doing business in the city 
of Hastings as the “Nebraska Loan and Trust Company,” 
against the defendants, who it is alleged were proceeding to 
organize a company for the transaction of business similar 
to that transacted by plaintiff and to be known by the same 
corporate name. It was alleged in the petition that plaintiff 
was incorporated in the year 1882 under the name of the 
“Nebraska Loan and Trust Company,” and that it had 
continued in business up to the time of the commencement 
of the action, increasing its capital until it amounted to the 
sum of $500,000, all of which was paid in, and its business 
to about $1,000,000 annually; that its business was that 
of loaning money secured by first mortgages, dealing in 
municipal bonds, ete., and that such business had increased 
until, at the time of the commencement of the action, it 
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had extended into a number of the counties of the state, 
by which its business had become very profitable, and its 
capital stock valuable; and that by its long continuance in 
business, and the careful and prudent manner in which it 
had transacted such business as was entrusted to its care, 
as well as by an expensive system of advertising, it had 
extended its business as stated, and had built up a commer- 
cial reputation in the money centers of the east, as well as 
in the west, which was of great value; that the name, 
“Nebraska Loan and Trust Company,” had become its 
trade name, by which its responsibility and business repu- 
tation was known by its customers and the public, and by 
which the name had become of great importance and value 
to it; that defendants, well knowing these facts, with the 
design and purpose of getting the benefit of plaintiff’s rep- 
utation, were forming themselves into an association or 
copartnership and had commenced to advertise to do the 
business of negotiating loans secured by mortgages, buy- 
ing and selling city, county, and other municipal bonds 
and evidences of debt, and had assumed the same corpo- 
rate name of plaintiff, to-wit, ‘‘ Nebraska Loan and Trust 
Company,” and that they were seeking to carry on said 
business under that name and no other; that while their 
principal place of business was in the city of Lincoln, yet 
they were attempting to carry on and were advertising 
to do said business under said name in the same territory 
occupied by plaintiff; thereby defendants were wrongfully 
using the trade name of plaintiff, to the great injury and 
damage of plaintiff, and defrauding and injuring those of 
plaintiff’s customers who might, by the fraudulent repre- 
sentations of defendants, be induced to give their patronage 
and business to them; that defendants had no capital nor 
credit, were without experience in the business referred to, 
and were wholly dependent upon the credit and reputation 
of plaintiff for their ability to build up a business and rep- 


utation, and, by drawing from plaintiff’s business, secure to 
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themselves a share of its profits and emoluments. An in- 
junction was prayed for, together with a demand for 
general relief. A temporary injunction was allowed. De- 
fendant Houston answered denying any interest in the 
alleged new corporation, and alleging that his only connec- 
with the other defendants was, that he had. been consulted 
by them as an attorney and had given such advice as was 
needed by them from time to time, and had been requested 
to act as legal adviser of the new corporation, or company. 
Nine and Austin answered by a general denial. 

A trial was had to the district court, which resulted in a 
dissolution of the temporary injunction and a general find- 
ing and decree in favor of defendant. From this decree 
plaintiff appeals. 

The evidence introduced upon the trial, in so far as it 
explained the purposes of the organization of plaintiff and 
the extent to which its business has been carried, the amount 
thereof transacted by it, and the capital invested, fully 
sustained the allegations of the petition; while that with 
reference to the business capacity and capital of defendants 
leaves some doubt in the mind as to their real purpose in the 
organization of the company or corporation by them. But, 
as we understand thie case before us, there is but one question 
involved, and that is, whether or not the name assumed by 
plaintiff, to-wit, “Nebraska Loan and Trust Company,” 
is one which they can appropriate to themselves to- the ex- 
clusion of all other persons within the state and thereby 
render it unlawful for such person to enter into any busi- 
ness engagements of the kind under that name. 

The words “loan and trust” are simply indicative of 
the character of the business which they propose to carry 
on, and so far as they are concerned there can be no question 
but that there can be no special property or right in them. 
So the real and only question involved is, whether or not a 
loan and trust company organized in any part of the state 
can appropriate the name of the state to its own exclusive 
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use, building up thereby a trade name which will be pro- 
tected and to which such compauy will have the exclusive 
right, the word “Nebraska” being a geographical nanie. 
We are of the opinion that such cannot be done. In the 
discussion of this question we are not unmindful of the 
injury which can be inflicted upon plaintiff or the harm 
which might be done to the public by a new corporation, 
without financial means, organizing under the same name. 
That question, however, is not before us, the question simply 
is, whether or not the name assumed by plaintiff can be 
protected in equity as the exclusive property of plaintiff, 
and defendants enjoined from assuming the same name a 
hundred miles distant. The right of property in trade- 
marks in some cases is not to be questioned, but we know 
of no case which goes so far as to allow a company of per- 
sons to assume a corporate name for the transaction of the 
business which can be and is transacted in all parts of the 
state — one as well as another—and appropriate the name 
of the state to the exclusion of all others in all parts thereof 
and thus secure a property right therein. Z 

Suppose a bank should be organized in the state as “The 
State Bank of Nebraska,” and as such should extend its 
business until it became ever so strong a factor in the finances 
of the state, yet it could scarcely claim the right to thus ap- 
propriate the name of the state to the exclusion of all other 
banks therein. Asa general rule geographical names are 
not the subject of property as a trade name. It is true 
there are exceptions, among which is Newby v. Oregon 
Central Railroad Company, Deady’s U. 8S. C. C., 609. In 
that case, while the name assumed by the original Oregon 
Central Railroad Company contains the name of the state, 
yet by the addition of the word “Central” the location of the 
road was thereby indicated and the geographical character of 
the name was avoided. It would seem also that the argu- 
ment in favor of the right would apply with much greater 
force in the case of a railroad company than in the ordinary 
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commercial transactions of the kind referred to in the 
plaintiff’s petition. In the former case it might be pre- 
sumed that the lines of the road would traverse the whole 
state, and that they would necessarily cross each other; the 
cars being of uniform manufacture and color, when desig- 
nated with the same initial letters, would be quite difficult 
of identification; and many other reasons could suggest 
themselves to the mind in favor of applying the rule stated, 
But these conditions cannot be applied to the case at bar. 
The business is carried on mainly by correspondence, and, 
as we have said, the offices are near one hundred miles 
distant from each other—one in Hastings, the other in 
Lincoln. There could be but little, if any, danger of con- 
fusion through the mails by the wrong delivery of mail 
matter. The letters sent out by either party would desig- 
nate the office from which they came. Again, it cannot be 
that the same reason for the rule exists in cases of this kind 
as in cases of trade-marks. In trade-mark cases there is a 
commodity manufactured or in some way prepared for the 
general market. In such cases it is due both to the public 
and to the first manufacturer that, if he furnish a superior 
quality of goods or wares, the former be protected from 
fraudulent imitations, the latter from the destruction of a 
trade he has built up at great expense and labor, and by 
honesty in his manufactures. The products of the new 
enterprise should stand upon their own merits in their 
race for favor in the markets to which they are sent. 

In Congress and Empire Spring Company v. High. 
Rock Spring Company, 45 N. Y., 291, an injunction was, 
granted against the defendant from bottling and placing 
upon the market a water with a name similar to that of 
the water bottled and sold by the plaintiff. The plaintiff 
was the owner of what was denominated the “ Congress 
Spring” property in Saratoga, and for a number of yeara 
it had been engaged in bottling and selling “Congresg 
Water.” The defendant was organized as “The High 
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Rock Congress Spring Company” and was engaged in, 
bottling and selling “High Rock Congress Spring Water,” 
and so labeling its products. An injunction was allowed 
for the reason that the word “Congress,” from long use by 
the plaintiff, became its legitimate property as a trade- 
mark and as indicating the origin and ownership of the 
water flowing from the Congress spring. Hier v. Abra- 
hams, 82 Id., 519, was to restrain the defendant from the 
appropriation of a trade mark upon the label of manufac- 
tured cigars, and an injunction was allowed. Pierce v. 
Guittard, 8 Pac. Rep., 645, was to restrain an infringement 
upon a trade-mark used for manufactured chocolate, and 
the same principles were held to apply. The rule applied 
to the above cases runs through the line of cases where the 
manufactured or prepared product is placed upon the open 
market in competition with other articles of the same char- 
acter or kind. But we think it does not apply to the case 
at bar. In this casea different principle is involved. The 
damages, if any, inflicted upon the public could not be by 
the devices referred to.. The place of business of defend- 
ant being so remote from plaintiff would seem to preclude 
the idea of such damage resulting to plaintiff, considering 
the character of the business in which the parties desire to 
engave. The nature of the business transacted by the 
companies is such that, considering the distance between 
their principal offices, there can be no substantial conflict 
of interest. Before plaintiff can enjoin defendants this 
conflict would have to be shown, and that the establish- 
ment of the new company in business in Lincoln would 
be to practice a deception upon those who used ordinary 
care in the conduct of their business transactions. (Cox’s 
Manual of Trade-mark Cases, numbers 618, 619, 236, 
237; Canal Co. v. Clarke, 13 Wall., 311.) 
The decree of the district court is affirmed. 


DECREE AFFIRMED. 
Tus other Judges concur. 
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C. W. Cresster v. Davin REEs. 
[FILEp OctoneErR 4, 1889. ] 


1. False Representations: RepLevin: Evipencg. In an ac- 
tion of replevin for the possession of personal property which 
it is alleged had been transferred to the defendant in the action 
in exchange for real estate in another state, and with which the 
defendant was acquainted and plaintiff not, plaintiff’s want of 
acquaintance being known to the defendant, it was held, no er- 
ror for the court to permit the plaiutiff in the action to testify 
that the defendant represented the property to be worth the 
sum of $3,000 by reason of its quality and location, when at 
the same time the defendant knew it was not worth over half 
that sum. 


2. Evidence. In such case it was not error for the court to permit 
the plaintiff in the action to testify that he relied upon the 
statements made as to the quality and value of the real estate, 
and that it was upon such reliance that the trade was made. 


White the plaintiff in the action was upon the witness 
stand, and during his cross-examination, he was asked whether 
for several years prior to the time of this trade he had been en- 
gaged in the business of buying and selling real estate in Iowa 
and Nebraska, and that he knew the character and value of 
such property. An objection to this question was sustained. 
Held, No error, it being conceded that the witness knew noth- 
ing of the real estate in question or of the values of real estate 
in the immediate neighborhood thereof. . ; 


4. Instructions given and refused, examined and no error found, 
5. Evidence examined, and held, to sustain the verdict. 


Error to the district court for Madison county. Tried 
below before Powers, J. 


HI. C. Brome (Burt Mapes with him), for plaintiff in 
error: 

A misrepresentation as to the market value of property 
is not actionable. (Chrysler v. Canaday, 90 N.Y., 272; 
Hartman v. Flaharty, 80 Ind., 472; King v. Mills, 10 
Allen [Mass.], 548.) Under the circumstances, it was 
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proper on cross-examination to show plaintiff’s experience 
in the real estate business and his knowledge of the value 
of lands. (1 Wharton on Evidence 530; Wilson v. Wagar, 
26 Mich., 452.) Restoration of the seller to his former 
position is necessary to rescission. 


Wigton & Whitham, for defendant in error: 


False representations of value, greatly exaggerated, are 
sufficient to rescind. (Morgan v. Dinges, 23 Neb., 271; 
Bank v. Yocum, 11 Id., 328; Phillips v. Jones, 12 Id., 
213; Mohler v. Carder, 35 N. W. Rep., 647; 2 Pomeroy 
Eq. Jur., 878.) The effect of these representations was 
material and properly given in evidence. (Faulkner v. 
Klamp, 16 Neb., 177; Berringer v. Beecher, 25 N. W. 
Rep., 491.) Failing to obtain a marketable title, defend- 
ant in error may have the contract rescinded. (Scadin v. 
Sherwood, 34 N. W. Rep., 555; Judson v. Wass, 11 Johns. 
[N. ¥.],525; Clute v. Robison, 2 Id., 595.) As to third 
instruction see Faulkner v. Klamp, supra; Fallon v. Elli- 
son, 3 Neb., 74; Bank v. Yocum, 11 Id., 328. 


ReeEsE, Cu. J. 


This was an action in replevin, instituted in the district 
court of Madison county, for the possession of a stock of 
furniture kept in a store in the city of Norfolk. A jury 
trial was had, which resulted in a verdict in favor of de- 
fendant in error and upon which a judgment was rendered ; 
for the reversal of which plaintiff brings the case to this 
court by proceedings in error. 

It appears that defendant in error was the owner’ of the 
stock of goods referred to and doing business in the city of 
Norfolk, and that he made a trade with plaintiff in error 
by which the stock of furniture was traded for real estate 
in Davis county, Towa, and on which plaintiff in error 
had paid defendant in error the sum of about $140. 
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Subsequent to this trade defendant in error seems to 
have become satisfied that plaintiff in error had prac- 
ticed a fraud upon him in his representations as to the 
quality of the land in Davis county. He therefore ten- 
dered back the money and claimed to rescind the contract, 
and brought this action for the possession of the stock of, 
furniture. : 

The errors alleged will be noticed in the order in which 
they are presented. first, it is insisted that the court 
erred in admitting evidence as to Cressler’s representation 
as to the value of the Davis county farm. It is shown by 
the evidence that plaintiff in error had been upon the land, 
had seen it and knew what it was, and what its value was, 
And it is testified by defendant in error that plaintiff in 
error represented to him, or told him, that it was worth 
$3,000. It is claimed by plaiutiff in error in his evi-. 
dence that he made no representations as to the value of 
the property whatever. It also appears that defendant in 
error had not seen the farm and knew nothing as to its 
quality. This part of the conversation though, as testified 
to by defendant in error, is not to our mind a very essen- 
tial element in the case, but there were other representations 
testified to by him which, if believed by the jury, would 
be sufficient to avoid the contract. 

In Morgan v Dinges, 23 Neb., 273, it is said by Judge 
MAXWELL, in writing the opinion: “ Where parties stand 
on an equal footing, expressions of opinion as to the value 
of certain property will not usually be considered so mia- 
terial that misstatements will constitute fraud. But where 
the purchaser resides near the property in this state and has 
full knowledge of its situation and approximate value, and 
the owner resides in another state without any knowledge 
on that subject, expressions of opinion as to value by such 
purchaser which he knows to be much beneath the true value 
of the property, and statements made by him that the own- 
er’s title had been abrogated by reason of a sale of the 
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property for taxes, will be sufficient, where the property 
was purchased for a grossly inadequate consideration, to set 
aside the deed.” 

It would seem, therefore, to follow logically that, if 
plaintiff in error knew of the quality of the land and also 
knew that the defendant in error knew nothing of it, which 
is shown by the evidence, a representation by him that the 
property was worth very much more than he knew it 
to be at the time the representations were made is equally 
fraudulent. The court did err in this ruling. 

Upon the trial defendant in error testified in sub- 
stance that plaintiff in error represented to him that the 
farm referred to “was a good farm of ninety-four acres, 
sixty acres of it under cultivation, all of it under fence ; 
the rest of it was timber and pasture land; a good house, 
insured for $600, and about a mile from the nice little 
town of Floris, which had six hundred inhabitants, and 
that the farm was worth $3,000.” He also testified that 
he relied upon the representations made, and would not 
have made the exchange had it not been for them, 

The depositions of other witnesses who resided near the 
property were read upon the trial, showing that such rep- 
resentations, if made, were untrue. It is now insisted that 
’ the court erred in permitting defendant in error to testify 

that the representations made by Cressler induce! him to 
make the trade; that this was testifying to a conclusion 
which it was the province of the jury to determine, the 
witness stating the facts. We cannot agrce to this conclu- 
sion; it was entirely competent for the witness to state 
whether he believed the representation, alleged to have been 
made, and whether or not they were the moving cause of 
the transfer. 

During the cross-examination of defendant in error he 
was asked whether or not he had been in the habit of trad- 
ing and dealing in real estate in Iowa and in this state. 

To this question objection was made, which was sustained. 
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The ruling of the court upon this subject is now assigned 
for error. It seems to be conceded that the defendant in 
error knew nothing of the real estate in question. Neither 
did he know anything of the values of real estate in the 
neighborhood where the farm was located. The fact then, 
if true, could have had no bearing upon the case at bar. 
The decision of the court in excluding the offered evidence 
was correct, but had it been otherwise there could have 
been no prejudice to plaintiff in error. 

In connection with the alleged misrepresentation of the 
quality of the land, it was insisted upon the trial that there 
was a misrepresentation as to the title, two of the grantors 
in the chain of title having been infants at the time of the 
execution of the deed by them, and not having yet attained 
their majority. Upon the request of defendant in error 
the court gave to the jury the following instruction, num- 
bered 8: “If you find from the testimony that, in order 
to induce the plaintiff to make the sale of the stock of 
goods replevied in this action with other property for 
defendant’s real estate in Iowa, defendant made to plaintiff 
misrepresentations by either word, act, or suppression of 
material facts, known to defendant, of matters affecting 
the condition, quality, character, value, or title of the de- 
fendant’s real estate in Davis county, Iowa, in any material 
respect for which plaintiff would have suffered loss had 
such sale been completed and not rescinded, and that 
plaintiff relied on such statements and representations as 
true, and that by reason of said misrepresentations plaintiff 
was induced to make such sale, and that plaintiff, soon after 
the discovery of such misrepresentations, rescinded the sale 
and tendered to defendant the money paid by defendant on 
such sale, then your verdict will be for plaintiff” 

The giving of this instruction was excepted to by 
plaintiff and is now assigned for error. Plaintiff in error 
had furnished to defendant iu error an abstract of the title, 
showing the different conveyances from the government of 
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the United States down to plaintiff in error. But the ab- 
stract did not show nor was the defendant in error informed 
of any disability existing at the time of the conveyance by 
any of the grantors, the fact of the disability being shown 
by the deposition of the parties themselves. Taking this 
instruction as a whole and in connection with his other 
instructions, which were given by the court upon its own 
motion, we think there was no error in giving it. 

It is next contended that the verdict of the jury was 
not sustained by sufficient evidence. The evidence upon 
that part of the case which refers to the representations 
made by plaintiff in error to defendant in errur prior to 
the trade was conflicting; defendant testifying to the rep- 
resentations in detail, while plaintiff in error testified that 
he made no such representations at all. In addition to the 
representations hereinbefore given from the testimony of 
defendant in error, he testified that plaintiff in error stated 
to him that the farm was to a great extent bottom land, 
and that it never overflowed; while it was: shown by 
other witnesses on the part of defendant in error that the 
bottom land did overflow quite frequently, so much so as 
to render it of but little value for farming. It was also 
shown by the depositions of witnesses, taken in Davis 
county, Iowa, that the land was of much less value than 
that represented by plaintiff in error; according to the tes- 
timony of defendant in error, many of them putting it at 
less than one-third. This question of fact was solely for 
the jury, and if they believed the testimony of defendant 
in error, and disbelieved that of plaintiff in error, their ver- 
dict could not have been otherwise than what it was. 

At the time of the seizure of the property by the sher- 
iff, under his writ of replevin in this case, a considerable 
portion of the property was not found by him, and was 
therefore not returned to defendant in error. The value 
of this property was found by the jury to be $797, which 


was in accordance with the evidence in the case, 
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The ninth instruction given to the jury by the court on 
its own motion was as follows: 

“Tf you find from the evidence that the plaintiff at the 
commencement of the action was the owner of the prop- 
erty in controversy and entitled to the possession of the 
same, you will award him such damages as the testimony 
has shown him entitled to, if any, for the wrongful deten- 
tion of such properly, together with the value of such 
portions of the property as shown by the testimony, if 
any, you find was retained by defendant and not deliv- 
ered to the plaintiff under the writ of replevin in this 
case.” 

The giving of this instruction is now assigned for error. 
The objection is based upon the contention that defendant 
in error was not entitled to recover at all, and upon the 
further contention that defendant in error already had $464 
of plaintiff’s money, which should have been credited 
upon the amount found due by the jury. 

Upon this part of the case the evidence shows ‘beyond 
question the tender of this money by defendant in error to 
plaintiff in error, prior to the commencement of the ac- 
tion. But it is not shown that the tender was kept good 
or that the money was paid into court for him. Had it 
been shown that the tender was kept good and that the 
money was at all times subject to his command, no objec- 
tion could have been made to the judgment, and this con- 
tention of plaintiff in error would not avail. 

Defendant in error while upon the witness stand was 
asked what he did with the money which he tendered to 
plaintiff in error; his answer was that he put it in his 
pocket, and for aught that appears from the records it is 
there yet, and hence not subject to the control of plaintiff 
in error. : 

The judgment of the district court will therefore be re- 
versed, unless defendant in error within forty days from 
the filing of this opinion remit from the judgment $464. 


bo 
bo 
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If such remittitur is filed the judgment of the district court 
will be affirmed. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


JouN S. BRirron ET AL. v. JAMES I. BOYER ET AL. 
[FILED OcToBER 4, 1889.] 


1. The Evidence, which is somewhat conflicting, examined and 
held, sufficient to sustain the finding and judgment of the dis- 
trict court. 


2. Assignment for Creditors: PREFERENCE. The preference 
by a debtor of a bona fide creditor to the exclusion of other cred- 
itors is not of itself necessarily fraudulent. ‘ 

. The question as to the validity of a chattel mortgage 

containing a reservation of the surplus, after the satisfaction of 

the debt secured, held, not to be in the case. 


3. 


Error to the district court for Red Willow county. 
Tried below before CocHRAN, J. 


R. M. Snavely, for plaintiff in error: 


The garnishment proceeding was the only method of 
appropriating the surplus value of the goods in possession 
of the mortgagees. (Burnham v. Doolittle, 14 Neb., 214; 
Carte v. Fenstermaker, 14 O. S., 457); and it enabled testi- 
mony to be introduced tending to show fraud, which in a 
mere attachment would not have been admissible. Con- 
duct of parties may be shown, to establish fraudulent in- 
tent. (Wait, Fraud. Conv., pp. 8-10; Waples on Attach- 
ment, 57, 58; Weiller v. Schreiber, 63 How. Pr. [N. Y.], 
481.) Concealment is an absconding sufficient to justify 
attachment. (Waples, 49, 50; Ives v. Qurtis, 2 Root [Conn.], 
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133 ; House v. Hamilton, 43 Ill., 185; Young v. Nelson, 
25 Id., 565; Nutter v. Connet, 3 B. Mon.[Ky.], 199; Dunn 
v. Salter, 1 Duy. [Ky.], 342; Field v. Adreon, 7 Md., 209; 
Fitzgerald’s Case, 2 Caines [N. Y.], 318; Jewel v. Howe, 
3 Watts [Pa.], 144; Boggs v. Bindskoff, 23 Ill., 66.) A 
reservation of control, etc., by the grantor in a pretended ° 
conveyance, renders it fraudulent. (Pierson on Mtgs. 
of Mdse., secs. 156, 161; Wilson & Wormal’s case, God- 
bolt [Eng. K. B.], 161; Passmore v. Eldridge, 128. & R. 
[Pa.], 198; Lang v. Stockwell, 55 N.H., 561; Sungston v. 
Gaither, 3 Md., 40; Riggs v. Murray, 2 Johns, Ch., 565; 
Pierson v. Manning, 2 Mich., 445.) In Holland v. Bank, 
22 Neb., 583, the evidence, though not nearly so strong as 
in this case, was held sufficient to sustain the attachment. 


G. M. Lambertson, Rittenhouse & Starr, and H.W. Keyes, 
for defendants in error: 


Mere insolvency is not a cause for attachment (Parmer 
v. Keith, 16 Neb., 92; Watker v. Haggarty, 20 Id., 485); 
nor is removal of property, unless with fraudulent intent. 
(Steele v. Dodd, 14 Neb., 499.) The garnishment fails if 
the attacliment does, as the one is but a species of the other, 
(Wade on Attachment, secs. 2, 325, 327, 328, 356 ; Dolby 
v. Tingley, 9 Neb., 412; Waples on Attachment, 344, 
345.) If the mortgage is void because of non-conformity 
to the assignment law, the fact is no evidence of a fraudu- 
lent disposition of property. (Fox v. Atwell, 24 Kas., 
144.) The attachment and garnishment cannot prevail, 
because two claims—one due, the other not—are joined 
in the affidavit. (Green v. Raymond, 9 Neb., 295; Seiden- 
topf v. Annabil, 6 Id.,527 ; Mayer v. Zingre, 18 Id., 462.) 


Resse, Cu. J. 


This is a proceeding in error to the district court of Red 
Willow county. On the 25th day of September, 1887, 
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plaintiffs filed their petition in the district court for the re- 
eovery of the sum of $898.30, with interest thereon. At the 
time of filing the petition, an affidavit for attachment was 
filed, alleging as the ground therefor that “the defendants 
have assigned, removed, and disposed of a part of their 
property with intent to defraud their creditors, and are 
about to assign and dispose of their property with intention 
to defraud their creditors, and are about to convert their 
property, or a part thereof, into money for the purpose of 
placing it beyond the reach of their creditors.” An order 
of attachment was issued, which was not executed by levy 
upon property, but by serving notice of garnishment upon 
L. J. Holland, The First National Bank of Indianola, 
J. W. Dolan, Metcalf Bros., Lambert Jay, and J. W. 
Montrose. It appears that prior to the issuance of the 
orders of attachment, Boyer and Davidson, who were mer- 
chants in Indianola, having become indebted to Holland 
and to the bank to the extent of $5,336.46, executed to them 
a chattel mortgage on the stock of goods, by virtue of 
which the mortgagees had taken possession. or the pur- 
pose of reaching the surplus in the hands of the mortgagees 
the proceeding in garnishment was instituted. The defend- 
ants in the action appeared and filed their motion to dissolve 
the attachment and discharge the garnishees, for the reason 
that the facts stated in the affidavit on which the attachment 
was issued were untrue. This motion was submitted to the 
district court upon affidavits filed by the parties, and was 
sustained, the attachment discharged, and the proceedings 
in garnishment vacated. From this order plaintiff pros- 
ecutes error to this court. 

The principal contention of plaintiff in error is, that the 
findings and judgment of the district court are against the 
clear weight of the evidence and are contrary to the law of 
the case. There are other assignments, a part of which will 
be noticed, but as we understand the case, they are of some- 
what minor importance. The affidavits upon which the mo- 
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tion was submitted to the district court are preserved by a 
proper bill of exceptions, but are of too great length to be here 
set out either in whole or in substance, and we must be con- 
tent with giving our conclusion as to the established facts, 

We think it must be conceced that the mortgage above 
referred to was given and taken in good faith, and to se- 
cure actual bona fide debts for money before that time 
borrowed by defendants of the mortgagees, or the payment 
of which had been assumed by them; also, that defend- 
ants were indebted to Raymond Bros. in the sum of 
$2,090.27; that soon after the execution of the mortgage 
Holland and the bank took possession of the mortgaged 
property, under the mortgage; and that by the execution 
of the mortgage the mortgagees were preferred to the 
exclusion of other creditors, but that this preference was 
not necessarily fraudulent in fact. Indeed the mortgage 
seems to be conceded to have been valid, and by the gar- 
nishment proceedings the surplus remaining after its pay- 
ment is all that plaintiff sought to recover. Pending the 
attachment proceedings, Raymond Bros. appeared with 
their claim and it was agreed that they should purchase 
.the notes and mortgage from Holland and the bank, and 
that defendants should confess judgment in their favor for 
the amount due upon their account. This arrangement 
was carried out, Raymond Bros. paying the full amount 
due on the notes and mortgage and taking an’ assignment 
thereof with the possession of the property, judgment. 
being confessed by defendants. This confession was made 
aud the judgment rendered in the evening, but we think 
that fact is fully explained by showing that it was made 
to depend upon the negotiations between Raymond Bros. 
and the bank and Holland, and was delayed until a late 
hour, about ten o’ciock in the evening. But these facts 
could hardly be considered as of much importance, except 
as they might tend to throw light upon, and give color to, 
the previous conduct of the defendants, as they occurred 
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after the issuance of the order of attachment. This must 
also be said of other parts of the case, and need not be 
further noticed as of primary importance. 

There is no doubt but that it was the purpose of defend- 
ants to aid Holland and the bank, as well as Raymond 
Bros., in preference to other creditors, in the collection of 
their demands. This, when not accompanied with a dishon- 
est purpose—the debts being bona fide—is not fraudulent 
(for a debtor has the right to prefer his actual bona fide 
creditors), and of itself would not sustain an attachment. 

There is proof of conduct on the part of defendants, 
after the institution of the attachment suit, which appears 
at least unfriendly to plaintiffs, but in the face of the ex-' 
planatory evidence offered, they are not sufficient to warrant 
the court in reversing the judgment of the district court. 
The evidence was also somewhat conflicting, and for this 
reason we should hesitate to interfere with the findings of 
the trial court. We are unable to find any convincing 
proof in the record that any of the partnership assets were 
secreted at the time, or disposed of fraudulently, or con- 
verted into money, with any fraudulent intent; or that any 
intention of converting the property into money, for the 
purpose of placing it beyond the reach of the creditors of 
defendant, existed. 

It is also contended that the reservations contained in 
the mortgage, that the money remaining after the payment 
of the debts should “be paid on demand to the parties of 
the first part pro rata,” rendered the mortgage fraudulent 
as to creditors of the mortgagor other than the mortgagee, 
As it is not sought to attack the mortgage as against the 
mortgagees, we are at a loss to see how that question can 
-arise here. If the mortgage is valid as to the parties to it 
against the creditors of the mortgagor, it must be conceded 
that it is valid, and not fraudulent, so far as this case is 
concerned. 

Were this an attack upon the mortgage itself, as fraud- 
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ulent and void, the question would be presented for de- 
cision, between plaintiffs in error and the mortgagees, 
But that is not this case. The judgment of the district 
court is therefore affirmed, 


JUDGMENT AFFIRMED, 


TuE other Judges concur. 


Srate InsurANcE Company or Des Motnes, Iowa, 
v. Joon ScHRECK. 


{FiLep OcToBeR 4, 1889.] 


1. Insurance: Contract DIVISIBLE: BREACH oF CONDITION 
AS TO PaRT. A policy of insurance was written upon certain 
buildings upon the farm of the assured, which were fixtures and 
constituted a part of the real estate. In addition to the buildings 
the policy included personal property on the farm of various 
classes, but not exceeding a certain amount on each class. No spe- 
cific personal property was named. The policy also contained a 
provision to the effect that if any subsequent incumbrance was 
imposed upon the property insured, or the title changed without 
the written consent of the secretary of the insurance company, 
the policy should be void. Prior to the loss the insured exe- 
cuted a mortgage upon the real estate. It was held, that the ex- 
ecution of the mortgage would not prevent a recovery for the 
loss occasioned by the destruction of the personal property. 


2. ——~—-: CONDITION BROKEN BY CHATTEL MORTGAGE: CANCELLA- 
TION BEFORE Loss. In such case, there being no specific personal 
property insured, the fact that the assured had incumbered his 
personal property by the execution of chattel mortgages thereon 
subsequent to the execution of the policy and prior to the fire, 
bat which mortgages were all paid and canceled prior to the de- 
struction of the property, would not prevent the assured from 
recovering the loss on personal property of the kind insured, the 
title to which was unimpaired at the time of the loss. 


8. : EVIDENCE: SPECIAL FINDING. Upon the cross exami- 
nation of defendant in error he was asked if subsequent to the 


execution of the policy and prior to the loss he had not exe- 


or 
bo 
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ecuted chattel mortgages upon the property insured. His answer 
was that he had, but tbat they had all been paid. The ques- 
tions of the execution of the mortgages and of their payment 
before the loss were specially submitted to the jury, and they 
found that the mortgages had been executed, but that they had 
been paid and canceled prior to the loss. It was held, that the 
finding of payment was sustained by the evidence. 


: PLEADING: EVIDENCE. There was no issue of the pay- 
ment of the mortgage presented by the pleadings, the allega- 
tions of the answer of their execution being denied. But as the 
proof of the execution and cancellation of the mortgages was 
made by plaintiff in error on the cross-examination of the de- 
fendant in error when upon the witness stand, plaintiff could 
not successfully contend upon proceedings in error that the evi- 
dence was incompetent or immaterial under the issues joined. 


5. Notice oF Loss: PrRoor. The policy of insurance required no- 
tice of loss to be given to the insurer within thirty days after 
such loss, It was testified by defendant in error that'two of the 
agents of plaintiff in error were at the fire by which the property 
was destroyed, and that they had notice of the fact and agreed 
to give notice to plaintiff in error; that soou thereafter the ad- 
juster for plaintiff in error (giving his name) appeared and 
adjusted the loss. It was held, that this was sufficient proof of 
notice (the policy not requiring it to be in writing) and of the 
agency of the parties named as agents and adjuster. 


: DESCRIPTION OF PROPERTY: VARIANCE. The policy 
described the real estate upon which the insured property was 
situated as the N. E. quarter of sec. 2, tp. 30, range 16, county 
of Holt, state of Nebraska. The proof showed that the prop- 
erty was on the northwest quarter of the section named at the 
time of the insurance and had so remained from that time until 
the loss, the mistake being in the policy. It was held, that the 
variance was not material, and that it was not necessary that 
the policy he reformed before the trial. 


Error to the district court for Holt county. Tried be- 
lew before Norris, J. 


KE. W. Adams, J. J. King, M. F. Harrington, and Oum- 
mins & Wright, for plaintiff in error: 


The contract is not divisible, and an act which avoids it 
as to part of the property aveids it as to ull. (i Wood, 
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Fire Ins., 384; May, Ins., sec. 277; Garver v. Ins. Co., 
69 Ia, 202; Plath v. Ins. Co., 23 Minn., 479; Kelly v. 
ins. Co., 6 Atl. Rep., 740; Gottsman v. Ins. Co., 56 Pa. 
St., 210; Trustees v. Williamson, 26 Id., 196; Lee v. Ins. 
Co., 3 Gray [Mass,], 583; Kimball v. Howard, 8 Id., 33; 
Bowman v. Ins. Co., 40 Md., 620; Ins. Co. v. Assum, 5 
Id., 165; Schumitz v. Ins. Co., 48 Wis., 26; Hinman v. 
Ins. Co., 36 Id., 159; Clark v. Ins. Co., 6 Cush. [Mass.], 
342; Friesmuth v. Ins. Co., 10 Id., 587; Brown v, Ins. 
Co., 11 Id., 280; Biggs v. Ins. Co., 88 N. C., 141; Moore 
v. Ins. Co., 28 Gratt. [Va.], 508; Culbertson v. Ins. Co., 
258. E. Rep., 258; Todd v. Ins. Co., 11 Phila., 355; Me- 
Gowan v. Ins. Co., 54 Vt., 211; Havens v. Ins. Co., 111 
Ind., 90; Hartshorn v. Ins. Co., 14 Atl. Rep., 615; Bar- 
ber, Ins., sec. 20; ditna Ins. Co. v. Resh, 44 Mich., 55; 
Baldwin v. Ins. Co., 60 N. H., 422; Patten v. Ins. Co., 
38 Id., 338; Bleakley v. Ins. Co., 16 Grant’s Ch. [U. C.], 
198; Russ v. Ins. Co., 29 U. C. Q. B., 73; Phillips o. 
Ins. Co., 46 Id., 334; Harris v. Ins. Co., 10 Ont., 718; 
Cashman v. Ins. Co.,5 Allen [N. B.], 246; Supple v. Ins. 
Co., 58 Ta., 29.) If the consideration to be paid is entire, 
the contract must be held so, though its subject-matter may 
consist of several distinct items. (Parsons, Cont., 650; 
Clark v. Baker, 5 Mete. [Mass.], 452; Mansfield v. Trigg, 
113 Mass.,-350; Young v. Wakefield, 121 Id., 91; Miner 
v. Bradley, 22 Pick. [Id.], 457.) Furnishing proofs is a 
condition precedent to recovery, and the petition must 
allege such furnishing before evidence thereof’ is admissi- 
ble. (Edgerly v. Ins. Co., 43 Ia., 587; Blakely v. Ins. 
Co., 20 Wis,, 217; Inman v. Ins. Co., 12 Wend. [N. Y.], 
452; Owen v. Ins. Co., 45 Barb. [N. Y.], 518; Wellcome v. 
Ins. Co., 2 Gray [Mass.], 480; Johnson v. Ins. Co., 112 
Mass., 49; St. Louis ins. Co. v. Kyle, 11 Mo., 185.) There 
is no evidence that proper notice was given. (Gladding ». 
Ins. Co., 4 Pac. Rep., 764.) There is a fatal variance be- 
tween petition and proof in the description of the premises. 
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Rice Brothers, for defendant in error: - 


The Iowa, Minnesota, and Maine cases, cited by coun- 
sel for plaintiff in error, are brief and ill-considered, and 
do not correctly state the law. The contract in question 
is divisible, and the breach of its conditions made by de- 
fendant in error affects only that class of property which 
was the immediate subject of the act of incumbrance. 
(Merrill v. Ins. Co., 73 N. Y., 452; Clark v. Ins. Co., 6 
Cush. [Mass.], 342; Com. Ins. Co. v. Spankneble, 52 Ill., 
58; Hartford Ins. Co. v. Walsh, 54 Id., 164; Howard, 
etc., Ins. Co. v. Cornick, 24 Id., 455; Lehner v. Ins. Co., 
17 Mo., 247; Koontz v. Ins. Co., 42 Id., 126; French ». 
Ins. Co., 7 Hili [N. Y.], 122; Moore v. Ins. Co., 28 
Gratt. [Va.], 508; Phenix Ins. Co. v. Lawrence, 4 Mete. 
[Ky.], 9; Deidericks v. Ins. Co., 10 Johns. [N. Y.], 233; 
3 Kent, 330; Quarrier v. Ins. Co., 10 W. Va., 507; Bar- 
ber, Ins., sec. 20; Schuster v. Ins. Co.. 102 N. Y., 260; 
Holmes v. Drew, 16 Hun. [N. Y.], 491; Woodward v. Ins. 
Co., 32 Id., 365; Perry v. Ins. Co., 11 Fed. Rep., 478; 
Goring v. Ins. Co., 10 Ont., 236; Phillips v. Ins. Co., 46 
U.C. Q. B., 384; Date v. Ins. Co., 14 U.C.C. P., 549; 1 
Phillips, Ins, 381-2; 1 Wood, Ins., sec. 350; Flanders, 
Ins., 425; Knight v. Ins. Co., 26 O.8., 664.) Insurance 
contracts are to be sustained if possible. (Phanix Ins. 
Co. v. Barnd, 16 Neb., 90; Rolker v. Ins. Co., 4 Abb. 
Ct. App. Dec. [N. Y.], 76; Reed v. Ins. Co., 95 U.S. 
23.) There was great disparity between the conditions of 
insurer and insured in this case; the former having much 
the advantage in experience, etc. As to notice and waiver 
thereof, see Beatty v. Ins. Co., 66 Pa. St.,9; West Branch 
Ins. Co. v. Helfenstein, 40 Id., 9; Dohn v. Ins. Co., 5 
Lansing [N. Y.], 275; May, Ins., 2d ed., 701. Want of 
notice is not made a defense; not being specially pleaded. 
(Underhill v. Ins. Co., 6 Cushing [Mass.], 440; Peoria, 
etc., Ins. Cu. v. Lewis, 18 LL, 553; Priest v. Ins. Co., 3 
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Allen [Mass.], 602; NW. Y. Ice Co. v. Ins. Co., 23 N. Y., 
357; Barber, Ins., sec. 70.) The variance in the descrip- 
tions is not fatal. (May, Ins., 872; American Cent. Ins. 
Co. v. McLanathan, 11 Kas., 533.) 


ReesE, Cu. J. 


This action was instituted in the district court of Holt 
county for the purpose of recovering upon an insurance 
policy the value of certain property which had been in- 
sured and destroyed by fire. The petition was in the usual 
form, A number of defenses were presented by the an- 
swer, some of which will be noticed in the order in which 
they are presented by counsel in arguments and briefs. 

By the policy of insurance it is provided that “In con- 
sideration that John Schreck, of Stuart, Nebraska, having 
made his note or obligation to the State Insurance Com- 
pany for one hundred dollars, agreeing to pay the same 
according to the terms thereof, for insurance against loss or 
damage by fire, lightning, wind-storms, cyclones, and tor- 
nadoes to the amount of twenty-five hundred dollars on the 
property hereinafter described, namely: 


On his dwelling-house (value of house, $300)......... $200 
On beds and bedding while therein...............ecee0e0 50 
On wearing apparel while therein...............s0eceeee 100 
On household furniture while therein..............sece8 150 
On sewing machine while therein .........:.cceceeseeees 25 
On hog house .......cccecsesessesee senses tesserseeeseeeusees 50 
On frame barn (value of barn, $75)..........ceeeeseeves 50 
On harness on farm .......cceecceceseeeeese nets eeeeeneneees 75 
On wagons and carriages on premises ($250)........... 190 
On farming utensils on premises, other than mowing 

and reaping machines ($75)...........scseeerseeeesenses 60 
On mowing machine on premises ($85) ........ceeseesee 40 
On hen house .......ccccecscnseseeteeecseesseeesneeseeres ees 50 


On grain in buildings or in stack on premises, and 
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against fire and lightning in buildings or in stack 


on plowed land on premises (except flax)............ $300 
On frame granary (value, $124) ..........cccceeeseeeeeees 100 
Oni Carriage HOUSE 5: cbssusyis vases tisiosnnyAodanesasovees eke 50 


On work horses or mules (not to exceed $100 on each) 
in barns, or on farm herein described, and against 
lightning and tornadoes, while at large or in use, 
(R000) -ietisescshatanssavalienS teptiinnbs boecncldedessaa uate 400 
On cattle therein and against lightning and tornadoes, 
while at large, not to exceed $25 on any one ani- 


Mal, (S660) .c.iccsee ee edeeees ceenedacseubdea ed sdectedse tes 490 
On hogs therein or at large, not to exceed $8 ona 
Tsp (9 200) 6. pied aneWiasenodiateradeeiscdekeveesnearedcaveas 120 


“All situated and being on the N. E. quarter of sec. 2, 
tp. 30, range 16, county of Holt, state of Nebraska. 

“Term, five years; total amount insured, $2,500, pre- 
mium, $100.” 


Among the defenses presented by the answer was one 
that defendant in error had by mortgages incumbered the 
property insured in violation of the condition of the pol- 
icy. This condition was as follows: 


“ Any other insurance or any incumbrance upon any of 
the property hereby insured existing at the date of this 
policy not made known in the application, or if any subse- 
quent incumbrance is imposed, or title or occupancy changed 
or hazard increased without the written consent of the sec- 
retary of the company, or if the building becomes vacant, 
this policy shall be void. Any false statement in the 
application shall make this policy void. Every renewal 
of this policy will be governed and subject to all the provis- 
ions of the original application and policy.” 


The buildings referred to in the policy were destroyed by 
fire, together with a large amount of the personal property. 
Subsequent to the execution of the policy defendant in error 
had executed a mortgage upon his real estate, in violation of 
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the terms of the policy, and upon the trial this part of the 
case was virtually abandoned by him; the jury allowed 
nothing for the buildings. The general verdict was in 
favor of defendant in error for the sum of $998.95, the 
value of the personal property destroyed. Upon the trial 
the court instructed the jury that if they found from the 
evidence that defendant in error had mortgaged the land 
on which the barn, granary, and hog house destroyed were 
situated, without the knowledge and consent of the plaintiff 
in error, he could not recover such loss, and that if he had 
executed any mortgages upon the personal property insured 
by the policy during its existence without the knowledge 
and consent of plaintiff in error, and the mortgages were 
not proven to have been paid at the time the loss occurred, 
the policy would be void as to such property, and plaintiff 
could not recover anything thereon; but that if at the 
time of the destruction of the property the mortgages had 
been paid, so that the property was not incumbered, the fact 
of their prior execution would not prevent the recovery. 
It is now contended by plaintiff in error that the policy 
was an entire contract, and that it prohibited the placing 
of any incumbrance upon any of the property, and provided 
that if such incumbrance was created the mortgage would 
be void, and therefore the defendant in error would not be 
entitled to recover anything, having violated this provis- 
ion. It is contended on the part of defendant in error 
that while the specific buildings referred to in the policy 
were insured, and that the execution of the mortgage upon 
the real estate had the effect of avoiding the policy so far 
as the buildings were concerned, yet there was no specific 
personal property insured ; that the risk being upon a par- 
ticular kind of property instead of specific articles, to a cer- 
tain amount, the fact that the property had been mortgaged 
or sold prior to the fire would make no difference if there 
was property of the kind and quality described in the pol- 
icy which was destroyed and to which the defendant in 
error had a good title. 
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The briefs presented by counsel upon either side are 
quite elaborate and show a commendable research and in- 
vestigation as to the proper rules to be applied in cases of 
this kind, and a large number of cases and text-books are 
cited by both parties, which to a considerable extent sustain 
the views entertained by them. That there is a wide con- 
flict of authority upon this question cannot be disputed ; 
and as it is now before the court for the first time, it be- 
comes necessary for us to dispose of it upon principle, and 
in such a way as to us may seem most consistent with the 
rules of justice. It would be impossible for us, without 
extending this opinion toa much greater length than would 
be desirable, to review all the cases and authorities cited 
and presented by counsel, and therefore we trust we may 
be excused from entering upon such an undertaking. 

It appears from an examination of the policy that the 
premium paid was a gross sum, to-wit, $100. The amount 
of the insurance was $2,500, or, at least, was limited to that 
sum, and to this extent the contract may be said to have 
been an entirety; butas to the property insured a different 
course seems to have been pursued by the parties to the 
contract, and to this extent the contract is severable. And 
it may also be observed that there is nothing necessarily in 
the character or quality of the insured property which 
would seem to make the insurance of one depend upon the 
insurance of the other. There is nothing, either in reason 
or law, which would prevent the insurance of the buildings 
upon the real estate without the insurance of the personal 
property upon the farm, the value of which is involved in 
this action; and also the wagon, farming utensils, mow- 
ing machine, carriages, live stock, and grain might have 
been as well insured without an insurance upon the build- 
ing as with; also, we think it is fair to say that, according 
to the language of the policy, it appears to be a species of 
separate insurance upon the personal property. We appre- 
hend there can be au doubt but had there been no incum- 
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brance upon any of the property, but a portion thereof had 
been destroyed by fire, an action could have been maintained 
for the damage sustained by the destruction of that particu- 
lar portion, but not exceeding the amount of insurance 
placed upon that particular kind of property. So far as 
the execution of the real estate mortgage is concerned, we 
do not think it should be held to affeet the rights of de- 
fendant in error in his action for the loss occasioned by the 
destruction of the personal property. 

In Merrill v. The Agricultural Ins. Co., 73 N. Y., 463, 
a case quite similar to this in its facts, itis said by Folger, 
J., in writing the opinion: “Tt is plain, from the fact of a 
separate valuation having been put by the parties upon the 
different subjects of the insurance, that they looked upon 
them as distinct matters of contract. The effect of the 
separate valuation was to make them so. No matter how 
much value there might have been in any one of these sub- 
jects, even to the whole amount of the policy, had it been 
totally destroyed the defendant could not have been made 
liable to an amount greater than that named in the policy 
as the valuation of it. Thus it was, at the inception of 
the contract, distinguished from the other subjects of in- 
surance and the contract so made as to be capable of appli- 
cation to it alone.” 

The holdings in that case, and others of a like character 
cited by defendant in error, seem to us to be more in accord 
with the principles of common justice than those holding 
to the doctrine that the execution of a mortgage upon the 
real estate would not only prevent the assured from recov- 
ering the value of the real property destroyed but would also 
reach the whole contract and contaminate it with the vice. 
As said in Phenix Insurance Co. v. Barnd, 16 Neb., 90: 
“A contract for insurance must receive a reasonable con- 
struction. The insurer receives the premium as a consider- 
ation to pay for loss of property by fire to a certain amount 
should such loss occur. Such a contract is to be sustained, 
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if possible to do so. The insurer retains the consideration 
for the contract and should be required to perform on its 
part, and no merely technical objection not materially affect- 
ing the risk is available as a defense.” 

Now it cannot be contended that the fact of mortgaging 
the real estate would in any degree affect the risk so far as 
the personal property was concerned. It did not affect the 
title in the assured, neither did it cause the property to be 
any more liable to be destroyed by fire, and it seems to us 
that the most common principles of justice and fair dealing 
are in the line of the large number of authorities cited by 
defendant in error holding that the contract of insurance 
on personal property would not be avoided by the execu- 
tion of such mortgage. In the case of Merrill v. Insurance 
Company, supra, the opinion is quite exhaustive and con- 
sists of a careful review of a great number of the authorities 
presented by the counsel for the insurance company and a 
discussion of the whole question upon principle. It can 
serve no good purpose to further quote from it here. We 
are satisfied with its logic and its reasoning and believe that 
it states the true doctrine applicable to cases of this kind. 

It was shown by defendant in error upon the witness stand 
on cross-examination, that some of the personal property 
which had been destroyed had at some time or other sub- 
_ sequent to the execution of the policy been mortgaged, but 
that at the time of the fire the mortgages had all been paid 
and there was no incumbrance upon the property. It is 
now contended by plaintiff in error that the fact of the 
execution of the mortgage referred to avoided the policy 
as to the personal property. 

The term of the policy was five years from the date of 
its execution, which was the 8th day of September, 1884. 
An examination of the language hereinbefore copied satis- 
fies us that it was not the intention of the parties to 
the contract to require that the same personal property 
shonld remain upou the farm for the whole term of the 
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policy, but that, as hereinbefore indicated, it was upon cer- 
tain kinds of property upon the premises. The second 
item in the list given is “On beds and bedding while 
therein, $50 ;” the third, “On wearing apparel whiletherein, 
$100.” It cannot be contended that it was the purpose of 
the parties to the contract that the same beds and bedding 
and wearing apparel should necessarily remain in that 
,building for five years to secure the benefit of the insur- 
ance, but rather that beds and bedding and wearing ap- 
parel while in the building, without reference to any par- 
ticular kind or quality, should receive the benefit of the 
insurance. The same may be said as to the household 
furniture, the sewing machine, the hay in the buildings or 
stack, the harness on the farm, wagon, farming utensils, 
and live stock. The clear intent and pupose of the parties 
was that such as might be worn out and destroyed might 
be replaced ; that such as it might become necessary to sell 
might be sold and other stock purchased in its stead. The 
execution of a chattel mortgage is a sale subject to the con- 
ditions named in the mortgage. The legal title is vested 
in the mortgagee, and it is his property subject alone to the 
conditions contained in the mortgage. Had the property de- 
stroyed been sold, and the legal title transferred to the pur- 
chaser, defendant in error could recover nothing for his loss. 
Had it been mortgaged and the legal title so transferred, he 
could still recover nothing. But, under the plain sense of 
the policy, had the property been replaced by other of the 
same kind and species, there could be no doubt of plaint- 
iff’s liability in case of loss. Had the contract of insur- 
ance been upon specific personal property, it is possible that 
the defense presented would have been available. How- 
ever, that question is not before us. But we are quite clear 
that the transfer of the legal title to the insured property, 
either by mortgage or sale, would avoid the policy so far 
only as that particular property was concerned, during the 
time of the existence of the title in the purchaser or mort- 
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gagee, and to that extent only could the sale or mortgag- 
ing of the property under the provisions of this policy be 
a successful defense. 
But it is claimed that there was no competent proof that 
the mortgages were paid and the title of the property in 
the assured at the time of the fire, and that that burden was 
upon defendant in error. Upon an examination of the 
bill of exceptions we find that while defendant was upon 
the witness stand, after having testified to the loss, and 
during the cross-examination, he was interrogated by coun- 
sel for plaintiff in error as to his having executed the mort- 
gages referred to, and in many instances his answers were 
that he had so executed the mortgages, but that they had 
been paid. In others he was not certain as to whether the 
mortgages covered the property lost or not. In view of 
this evidence the question was submitted specially to the 
jury as to the execution of the mortgages and the payment 
thereof, and they found as returned, that the mortgages 
had been executed, but that they had been canceled and 
paid at the time of the loss. Now had the plaintiff in 
error only proven the execution of the mortgages it 
would perhaps have devolved upon defendant in error 
to have shown that at the time of the loss the title to the- 
property destroyed was not impaired. But that course 
was not pursued. They inquired of him particularly 
whether or not the mortgages had been canceled by pay- 
ment, and his answer was that they had. They cannot 
now object to this evidence as failing to establish the fact. 
In this connection it is contended that, under the issues 
presented by the pleadings, evidence of payment or release 
was imnnaterial and therefore improperly submitted to the 
jury. This coutention cannot be successfully urged here, 
for the reason, as we have said, that even over the objection. 
of couusel for defendant in error, plaintiff in error upon 


. . f . ° 
the cross-examination of defendant insisted upon making 


this very proof. And he cannot now be heard to object 
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that it was not within the legal form presented by the 
pleadings. This contention is also unavailing. 

The next contention of plaintiff in error is that there was 
no proof of loss prior to the commencement of the action. 
The provisions of the policy upon this subject are as follows: 
“In case of loss the assured shall notify the company within 
thirty days from the time such loss may have occurred.” 
There seems to be no provision requiring proof of loss as 
is contained in some policies which have been before us ; 
the provision seems to be that the company shall have notice 
of the fact. Nor is it stipulated that the notice shall be 
given to any particular person or officer; neither is there any 
requirement that the notice given shall be in writing. Upon 
this subject defendant in error testified that at the time of the 
fire two of the agents of plaintiff in error were present and 
saw the destruction of the property; that they then in- 
formed him that they would notify the company of his loss, 
and that a short time thereafter the adjuster for the com- 
pany came to the residence of defendant in error and ad- 
justed the loss. It is now insisted that there was no com- 
petent proof of the agency of the two persons who were 
present or of the person who represented himself as the ad- 
juster for plaintiff in error. 

Upon this subject defendant in error testifies positively 
to the fact of the agency. He was not cross-examined and 
therefore not interrogated by anyone as to his knowledge 
of the fact testified to by him. It may have been and 
probably was true that he had personal knowledge of the 
fact of the agency of the two persons referred to, and of 
the adjuster. At least we must assume the fact to be so in 
the absence of anything showing the contrary, as there is 
no presumption that he testified falsely, or upon a sub- 
ject of which he knew nothing. It is possible that had 
counsel for plaintiff in error interrogated him as to his 
knowledge of that fact, they might have succeeded in show- 
ing that he in reality knew nothing about their agency. 
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But this was not done, and the testimony upon that subject 
must be taken as true. He does not show that the parties 
represented themselves to him to be such agents or that 
such representations were made by any person, but'he testi- 
fies positively to the fact of the agency. 

The next and last contention of the plaintiff in error is, 
that there is a material and fatal variance between the de- 
scription of the premises as described in the petition and 
the proof. In the policy the property is decribed as all 
being situated upon the northeast quarter of section 2, 
township 80, range 16, and it is so described in the peti- 
tion. It is shown in the proof that the correct description 
of the property would have been the northwest quarter 
of section 2, and of the same township and range. This 
seems to have been a mistake on the part of the agent or 
of the assured, or perhaps of both, at the time of the 
execution of the policy. 

It is contended by plaintiff in error that before defendant 
could recover he should have instituted his action in equity 
to reform the policy, and that having failed to do so, he 
cannot recover. To this we cannot agree. It was shown 
upon the trial that at the time of the execution of the 
policy the agent went to the house of defendant in error, 
examined all the property and effected the insurance; that 
during the time intervening between the execution of the 
policy and the trial dcfe:dant in error had continually 
resided upon the prem se; upon which he then resided, 
and where the insurance was effected, and that the personal 
property had been there during the whole of the time. 

In May on Insurance, 872, sec. 566, it is said: “In 
most of the states, however, courts of law will apply the 
doctrines of waiver and estoppel, or allow proof of their 
mistakes, so as to enable the plaintiff to maintain his action 
for indemnity, and not drive him into a court of equity.” 

This question was before the supreme court of Kansas 
in American Central Insurance Company v. McLanathan, 


, 
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11 Kansas, 533. In that case the court says: “In such a 
case the contract is not void for uncertainty, nor is there 
any need of applying for a reformation of the contract, 
provided it appear, either from the face of the instrument 
or extrinsic facts, which is the true and which is the false 
description ;” citing 1 Greenleaf Ev., secs. 300, 302; 
Loomis v. Jackson, 19 Johns., 449; 2 Hill on Real Prop- 
erty, 358 and 368; Rootman v. Lessees of Waite, 6 Pet. 
[U. S.], 340. See, also, Manhattan Ins. Co. v. Webster, 
59 Pa. St., 227. 

We find no error requiring a reversal of the judgment. 
It is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


NEBRASKA AND Iowa INSURANCE COMPANY V. JOHN 
SEIVERS, 


[FILED OcTOBER 4, 1889. ] 


1. Insurance: PAROL CoNTRACT: MERGER. The plaintiff in 
error, through one A., its local agent at N. B., for a sufficient 
consideration, agreed to insure 8S. against loss or damage by fire 
upon his hotel building and barn for the term of one year from 
September 17, 1885, and to deliver to S. a policy therefor in the 
sum of $1,600. On several occasions between the time of the 
making of the contract and the destruction of the property by 
fire, A. stated that he had made out and executed such policy 
and had it in his safe. On August 26, 1886, the hotel building 
and barn were totally destroyed by fire. .A. was present at the 
fire, and shortly afterwards denied that the property was insured 
in the N. & I. Ins. Co., but was insured in another company, 
for which he was also agent. Thirteen or fourteen days subse- 
quently A. handed to one B., who was acting as attorney for 
8.,a policy of the N. & I. Ins. Co. upon the property, executed 
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in due form, but duted to expire fourteen days before the fire 
and loss occurred. This policy B. carried to the general office 
of the N. & J. Ins, Co., at O., and presented to the secretary of 
the company, who kept and retained it. In an action by S, 
against the N. & I. Ins. Co. upon the parol contract to insure 
and issue a policy, held, that the parol contract was not merged 
in the said policy. 


ie 


: Proor or Loss. In an action against an insur- 
ance company for the breach of & parol contract to insure, or to 
issue a policy of insurance, held, unuecessary to allege or prove 
the service upon the company of the proof of the loss within the 
time usually limited by such company for tbat purpose in its 

. priuted forms. 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. 


Scott & Scott, for plaintiff in error: 


The alleged parol contract was not complete in itself, 
as the policy was to be issued in order to fulfill it. (Fish 
v. Cottenet,44 N. Y., 538; Ellis v. Ins. Co., 50 Id., 402; 
Post v. Ins, Co., 43 Barb. [N. Y.], 361 ; Sanbdurn v. Ins. 
Co., 16 Gray [Mass.], 448 ; Ins. Co. v. Roessle, 1 Id., 336.) 
In case of a loss while the alleged parol contract re- 
mained executory the assured’s remedy would be in equity 
alone. (Ins. Co. v. Colé, 20 Wall. [U. 8.], 560; Sheldon ». 
Ins. Co., 25 Conn., 207; Lightbody v. Ins. Co., 23 Wend. 
[N. Y.], 18; Davenport v. Ins. Co.,17 Ia., 277.) In such 
acase an action in equity may be substituted for specific 
performance and the court may also determine the amount 
of loss and compel payment. (16 U. C. Q. B., 477; Tay- 
loe v. Ins. Co., 9 How. [U.8.], 390; Gerrish v. Ins. Co., 55 
N. H., 355; Kelley v. Ins. Co., 10 Bosw. [N. Y.], 82; 
Ellis v. Ins. Co., 50 N. ¥., 402.) All parol agreements 
are merged in a policy (Savercool v. Farwell, 17 Mich., 
308 ; Galpin v. Atwater, 29 Conn., 97); and no action can 
be maintained on the former, after the latter is issued, 
(Myers x. Ins. Co., 121 Mass., 388.) The insurer is en- 
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titled to proofs of loss stipulated by the policy, and as 
these were not furnished, defendant could not recover on 
the policy. (O’ Riley v. Ins. Oo., 60 N. Y., 169; Mix v. Ins. 
Co., 9 Hun. [N. Y.], 397; Campbell v. Ea Cb., 10 Allen 
[Mass. ], 213 ; Blakeley v. Ins. Co., 20 Wis. 208 ; Smith v. 
Ins. Co., { Allen, 297; Ins. Co. v. Tiiees, 26 O. S. 348.) 
A distinction is to be nails between “notice of ioss” and 
“proof of loss.” There was no waiver of the latter in 
this case. Examination of the premises is not a waiver 
(Cedar Rapids Ins. Co. v. Shimp, 16 Bradw. [Tll. App.], 
248); nor is retention of proofs (without offering to return 
them) when served too late (McDermott v. Ins. Co., 12 
Jones & Sp. [N. Y.], 221); nor offer by president of com- 
pany to send check for loss. (Universal, elc., Ins. Co. v. 
Weiss, 106 Pa.St.,20; Findeisen v. Ins. Co., 57 Vt., 520 ; 
Engebretson v. Ins. Co., 58 Wis., 301.) It is a question for 
the jury whether a company has waived formal proof. 
(Orawford, etc., Ins. Co. v. Cochran, 88 Pa. St., 230; Un- 
derwood v. Ins. Co., 57 N. Y., 500; Enterprise Ins. Co. 
v. Parisot, 35 O. S., 35 ;- Knickerbocker Ins. Co. v. Gould, 
80 Ill., 388.) The parol contract is alleged to have been 
on the usual terms; hence the assured was bound to fur- 
nish proof of loss the same as though a policy was issued. 
(Billington v. Ins. Co., 3 Can. §.C., 182; State Fire Ins. 
Co. v. Porter, 3 Grant’s Cases [Pa.], 123; McCann v. Ins. 
Co., 3 Neb., 198; DeGrove v. Ins. Co., 61 N. Y., 594; 
Hawke v. Ins. Co., 23 Grant Ch. [Ont.], 139; Eames ». 
Ins. Co., 4 Otto [U. 8.], 629.) 


C. Hollenbeck, and R. J. Stinson, for defendant in error: 


‘An action can be maintained on a parol contract of in- 
surance, and even where a statute provides that only writ- 
ten policies shall be valid, a parol contract for insurance is 
enforceable. (1 Wood, Fire Ins., 2d ed., 26; Cooke v. Ins, 
Co.,7 Daly [N. Y.], 555; Franklin Ths. Co. v. Colt, 20 
Wall. [U.S.], 560.) An agent authorized to issue poli- 
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cies may bind the company by a parol contract. (1 Wood, 
Fire Ins., 29 ; Angel v. Ins. Co., 59 N. Y.,171; Ellis v. 
Ins. Co., 50 Id., 402; Audubon v. Ins. Co., 27 Id., 216.) 
An action may be brought for breach of contract or a bill 
* filed for specific performance (1 Wood, Fire Ins., 35; 
Jones v. Ins. Co., 16 U. C. Q. B., 477 ; Commercial Union 
Ins. Co. v. Union Ins. Co., 19 How., 321; Ellis v. Ins. Co., 
supra; Ky., ete., Ins. Co. v. Jencks, 5 Ind., 96; Audubon 
v. Ins. Co., supra; Baxter v. Ins. Co., 13 Allen [Mass.], 
320); and in the latter case the court may compel the pay- 
ment of losses. (McCann v. Ins. Co., 3 Neb., 198.) The 
conditions of the policies do not apply to a parol contract, 
and no proof of loss was necessary in this case. (2 Wood, 
1024; Gold v. Ins. Co., 73 Cal., 216; Ganser v. Ins. Co., 
34 Minn., 372; Penly v. Assurance Co., 7 Grant Ch., 
[Ont.], 180; Campbell v. Ins. Co., 40 N. W. Rep., 661 ; 
Baile v. Ins. Co., 73 Mo., 371; N. E. Ins. Co, v. Robin- 
gon, 25 Ind., 536; Tayloe v. Ins. Co., 9 How., 390; Hu- 
reka Ins. Co. v. Robinson, 56 Pa. St., 257.) Where a 
company denies liability on the ground of fraud, no insur- 
anee, ete , it cannot insist on proofs of loss. (Campbell v. 
Ins. Oo., supra; King v. Ins. Co., 58 Wis., 508 ; McBride 
v. Ins. Co., 30 Id., 562.) 


Coss, J. 


This action is brought on error to the district court of 
Dodge county. . 

The plaintiff below alleged that the defendant was a cor- 
poration duly organized under the laws of this state, with 
power to insure property against loss or destruction by 
fire; that on September 17, 1885, the plaintiff was the 
owner of a two-story shingle roof hotel building known 
as the “City Hotel,” situate on lots 3 and 4, block 52, of 
the city of North Bend, in said county; also a one and a 
half story frame, shingle rvof, barn, located on lots 3 and 
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4, block 52, of the city of North Bend, in said county, and 
on said day the plaintiff applied to James W. Adams, the 
agent of defendant, lawfully authorized to make the con- 
tract herein set forth, for insurance against loss or damage 
by fire upon said hotel building and barn, and on said day 
the defendant, by its agent, in consideration of the sum of 
$96, duly paid by the plaintiff, agreed to become an insurer 
of said property for the period of one year from Septem- 
ber 17,1885, and azreed to make and deliver to the plaint- 
iffa policy of insurance for $1,600 in the usual form of 
such policies issued by said defendant. It was agreed by 
the parties at the time of making said contract that said 
insurance should commence and bind the defendant from 
the date of the receipt and payment of the premium, and 
the defendant, in consideration of the premium, agreed to 
make and deliver to the plaintiff, within a reasonable time, 
its policy of insurance upon said buildings to the amount 
of $1,600 against loss or damage by fire for the period 
aforesaid; that by the terms of the policies of insurance 
issued by defendant it promised and agreed to keep and 
save harmless said plaintiff in the sum of $1,600 from 
loss or damage by fire on said hotel building and barn for 
one year from the date aforesaid; that on August 26, 1886, 
while said contract was in force, said buildings were entirely 
destroyed by fire; that the value of said buildings at the 
time said fire occnrred was $2,500; that the defendant ac- 
cepted and received the said sum of $96 premium in full 
payment of said insurance for the date and period aforesaid, 
but that said defendant, through its said agent, fraudulently 
and negligently omitted and failed to execute and deliver 
to the plaintiff its policy of insurance on said hotel build- 
ing and on said barn as by the terms of the contract of 
insurance it was bound to do; that the plaintiff, immedi- 
ately after said fire, notified the defendant of the loss of 
said buildings by fire, and on February —, 1887, made a 
particular. statement of the loss and damage sustained, in 
35 
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writing, under oath, which was duly served on defendant ; 
that by reason of the premises the defendant became and 
now is indebted to the plaintiff in the sum of $1,600, with 
interest from August 27, 1886, and that no part thereof 
has been paid; and the plaintiff prays judgment, etc. 

The defendant answered denying every allegation except 
such as are expressly admitted or otherwise answered, and 
admitting that it is a corporation, under the laws of this 
state, for the pur} o-e of insuring against loss by fire. 

As to plaintiff’s being the owner of the property de- 
scribed, or the holder thereof, or whether the same was 
destroyed by fire, the defendant has no knowledge or in- 
formation from which to form a belief, and therefore de- 
nies the same; and subsequently ou leave of the court 
amended its answer and set up an express denial that the 
plaintiff at auy time, or that any one in his behalf, ever 
made out and served upon or furnished to the defendant 
any proof of loss whatever stated in the plaintiff’s petition. 

Defendant denies that at any time it effected the insurance 
of plaintiff’s property as stated, or that any contract of in- 
surance was directly or indirectly made as stated, and asks 
judgment, ete. 

There was a trial to a jury, with a verdict for the plaintiff 
for $1,742.80. The defendant’s motion for a new trial 
was overruled, and judgment entered on the verdict; to 
which the defendant excepted. 

The plaintiff in error assigns numerous errors of the court 
below, not necessary to set forth, as those argued in the brief 
of counsel present all the material questions to be considered. 

It appears from the evidence set out in the bill of ex- 
ceptions that on September 23, 1885, the Nebraska and 
Towa Insurance Company, by and through its local agent, 
James W. Adams, at North Bend, Nebraska, contracted 
with the defendant in error, John Seivers, to insure him to 
the amount of $1,600 upon his hotel building and harn, 


situate at North Bend, against loss or damage by fire for 
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one year from said date for a premium of $96, forty dol- 
lars of which had been previously paid by Seivers to 
Adams, twenty dollars was paid on the day mentioned, 
and the balance, thirty-six dollars, making $96, was paid 
during the year, and before the loss of the property by 
fire, in accordance with an agreement between Adams, the 
insurance agent, and Seivers, insured. 

On August 26, 1886, the insured property was totally 
destroyed by fire. It was understood and agreed between 
the agent and Scivers, and was a part of the contract, that 
a formal policy of the insurance company was to be exe- 
cuted and delivered immediately, or in due course of busi- 
ness, but was not so delivered, nor was any policy under 
the terms of the contract ever executed and delivered to 
the insured; that at various times after the entering into 
the contract of insurance, and before the fire, the agent 
represented to the insured, and to his wife, that the policy 
contemplated by their said contract had been executed and 
was deposited in his safe; that immediatcly after thie fire 
the agent claimed that the contract of insurance’ was not 
made with the Nebraska and Iowa Insurance Company, 
but was made with the Sun Fire Insurance Company, of 
London, England, for which he was also agent. It appears 
that about thirteen or fourteen days after the fire the agent 
handed to E. W. Barnard, acting as attorney or agent of 
Seivers, or his wife, a policy of insurance of the company 
(plaintiff in error) purporting to insure Seivers in $1,600 
against fire upon the property mentioned, for one year from 
August 12, 1885, which policy bore date August 12, 1886, 
the date on which upon its face it expired. * On the 13th 
of September, three or four days after the delivery of the 
policy by Adams to Barnard, the latter, as attorney for 
Seivers and his wife, took it to Omaha to the general office 
of the insurance company and presented it to Matt. Good- 
win, secretary and adjuster of the company. This policy 
does not appear to have been returned to Seivers, nor does 
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it appear to have been offered in evidence by either party. 

Nevertheless it is found attached to the bill of exceptions 

as an exhibit. It also appears that on September 13, the 

same day this policy was taken to Goodwin, he employed 

counsel to prosecute Adams, the agent at North Bend, for 

fraudulent practices in this transaction, and went himself 
to North Bend the evening of the same day. There was 

also evidence tending to prove that at the time Barnard 

went to Omaha and delivered the policy to Goodwin, the 

secretary of the company, he also delivered to him a notice 

or statement, drawn up by D. M. Strong, an attorney for - 
Seivers, directed to the Nebraska and Iowa Insurance 

Company, with an estimate of the amount of loss by fire. . 
It also appears that on February 21, 1887, before the com- 

mencenent of this suit, the plaintiff below served upon the 

defendant a proof of loss, which is believed to be legally 

sufficient, both in form and substance. 

The plaintiff below, in his brief here, claims this to be 
an action at law, for a breach of contract to issue a policy 
of insurance. Excepting to the designation of “action at 
law,” I agree with him that it isan action for the breach of 
the defendant’s contract to issue a policy of insurance; in 
other words, that it is notan action for a specific perform- 
ance of the contract of insurance ; at the same time it may 
be difficult under our Code and practice to draw a clear 
line of distinction between the action for breach of con- 
tract and that to enforce the specific performance of such 
contract after the term for which the contract was made 
has expired, and after the destruction by fire of the prop- 
erty against which the insurance was agreed to he made. 
In either case, if the action be sustained, the judgment 
would be the same; and, so far as I know, the sub- 
stance of the pleadings, under the Code system, would be . 
identical. This, I think, disposes of the first point pre-_ 
sented in the plaintiff in error’s brief, but which it is but, 
just to counsel to say is not relied upon as vital. 
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The second point is that the parol: contract to insure was 
merged in the written policy delivered by the agent Adams 
to the attorney Barnard for the plaintiff. The principal 
ground apon which this point is raised, as it is understood, 
is that the proof of loss made by the plaintiff, some six 
months subsequent to the loss, scts up this policy. The 
proposition of law stated by the plaintiff in error, to which 
counsel cites authorities, that a verbal contract reduced to 
writing, which covers all branches and elements of the 
contract, is merged therein is conceded. If the written 
policy had contained or fairly covered all branches and 
elements of the verbal contract, the verbal contract would 
have been merged and absorbed, and no action for a breach 
of it would be maintainable. But in order to avail itself 
of this point the plaintiff in error would have to admit 
the written contract as binding upon it. This it does not 
do, but on the contrary, to avoid the absurdity, has con- 
stantly repudiated it. Even this was scarcely neccssary, 
as not only on its face was it executed and delivered long 
after the time which it assumed to cover had expired, but 
upon its face and by its terms it was made to expire before 
the happening of the loss by fire which is the event of this 
controversy, and which made it an object of interest to the 
parties. It was therefore at the moment of its execution 
utterly null and void for any and for all purposes. Being 
so, its recital in the proof of loss by the plaintiff was 
merely incumbering that paper with an extraneous fiction 
without any legal significance whatever. 

Again, it is contended by the plaintiff in error that the 
proof of loss was made and presented long after the time | 
required by the usages of the insurance company for a 
proof of loss, under its policy, to be made, and hence was 
inoperative and insufficient as proof. Here ariscs the 
question whether, in an action upon a parol contract to in- 
sure, it is necessary, as a condition precedent to his right 
of action, for the plaintiff to prove the making of proof 
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of loss. The plaintiff in error contends that it is, and to 
that point cites the case of MeCann v. The Htna Insur- 
ance Co., 3 Neb., 198. I concede the authority of that 
decision to its full extent. Were it not for that precedent 
I would be inclined to hold with the supreme court of the 
United States in Tayloe v. The Merchants Fire Insurance 
Co., 9 Howard, 390; the Supreme Court Com. of Califor- 
nia in Gold v. The Sun Ins. Co., 73 Cal., 216; and the su- 
preme court of Missouri in Baile v. The St. Joseph Fire & 
Marine Ins. Co., 78 Mo., 371, to the effect that when an in- 
surance company enters into parol contract to issue a policy 
and fails to issue such policy it waives its right to demand 
proof of the loss arising under such contract of insurance. 
But let us consider to what extent the decision in McCann’s 
case sustains the position of the plaintiff in error. It 
would seem to be claimed that where a company enters 
into a parol contract of insurance, or a contract to make 
and deliver a policy, it is a condition precedent to the 
maintaining of an action by the assured for a loss arising 
thereunder to make and present proof of such loss within 
the time which would have been limited for the same by 
the terms of such policy had it been executed and de- 
livered. The rule in McCann’s case, cited, falls far short 
of that requirement, while it does hold that proof of loss 
shall be made and served on the insurance company as a 
condition precedent for the bringing of an action. I quote 
the clause of the syllabus of that case: “Although there 
may be sufficient evidence to establish a parol contract of 
insurance, yet before the assured has any right of action 
for the losssustained he must make and deliver to the com- 
pany a particular account of the loss, signed and sworn to, 
together with a statement of the whole value of the sub- 
* ject insured, his interest therein, and when and how the 
loss originated: the giving of notice and taking of pre- 
liminary proofs are conditions precedent, and must be per- 


formed before the assured is entitled to receive payment, 
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or to sue for the loss, unless the company by some act on 
its part waives the performance of such conditions.” 

The first point by plaintiff in error applicable to the in- 
struction of the court to the jury is, that the court erred 
in stating the issues of the case. In the first clause of the 
instruction, on the court’s own motion, it is stated “that 
J. W. Adams was the agent of defendant, duly authorized 
to make contracts for defendant against losses or damage 
by fire.’ The counsel say in their brief that “we could 
admit that Adams had authority to contract for insurance, 
but to admit that he had authority to make the contract as 
alleged is quite another question.” The point as I under- 
stand it is that, while plaintiff in error could admit that 
Adams had authority for insurance on its behalf, yet that 
that authority was limited to the making and signing of 
written policies of insurance, and did not extend to the 
making of parol contracts to insure. To this point I 
quote from the bill of exceptions, premising that on impan- 
elling the jury and before entering upon the trial the 
plaintiff asked leave of the court to withdraw a juror and 
continue the case on the ground of surprise, to his disad- 
vantage; and in explanation of his sudden surprise “the 
plaintiff says that if the defendant will admit that J. W. 
Adams was the agent of the defendant at the time stated 
in the petition, and duly authorized to make the contract 
of insurance sued upon, and that the money was paid, as 
stated, to defendant, in the petition I will proceed to trial. 
The defendant says he will admit all but the money mat- 
ter; the court says that under the admission he will require 
the plaintiff to proceed to trial; the motion to withdraw 
juror is overruled ;” and the trial proceeded. 

On this record it would seem that the court had full 
authority for the statement in the charge referred to, and 
all question of the power and authority of the agent 
Adams to make the parol contract to insure on behalf of 
defendant, as set out in the petition, was put to rest, so far 
as this action was concerned. 
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The second point on the instructions is that they ignore 
the question of the written policy merging the alleged 
parol contract. In my opinion there was nothing to sub- 
mit to the jury on that question. I am unable to find 
from the bill of exceptions that this so-called written pol- 
icy was in evidence before the jury. If it was, I am of 
the opinion that the only charge which the court could 
properly give them in respect to it would have been that 
it was no contract binding upon the defendant, 

In addition to these objections to the instructions, coun- 
sel in the brief say: “Goodwin’s presence after thie fire may 
have waived or superseded the necessity of notice of loss,” 
but certainly was not proof of it. 

The ninth instruction given to the jury was that “if 
they lelieve from the evidence that Goodwin was, in the 
month of September, 1886, the secretary or assistant secre- 
tary of the defendant company, and that he at the time saw 
that the buildings in question were burned, and that he 
then had notice by his personal observation of such burn- 
ing of said buildings, and then knew those to be the build- 
ings in question in this action, then this should be suffi- 
cient notice to the defendant of the loss by burning of said 
buildings, if by personal observation the said Goodwin then 
actually saw that the loss was total and complete, then proof 
of the extent of the loss, by the plaintiff to the defendant, 
would not be necessary.” 

An examination of this instruction shows that the objec- 
tion of the plaintiff in error to it is confined to the latter 
clause. In this I concede that, in view of the authority in 
the case of McCann, supra, the court fell into an error in 
instructing the jury that the presence of Goodwin at the 
scene of the late fire, and actually seeing that the loss of 
the buildings was total and complete, did away with the 
necessity of proof of loss by the plaintiff; but, as we have 
seen that there was proof of loss, which was not only com- 
plete and sufficient proof, undisputed by the defendant, the 
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incorporating with it a reference to the alleged written 
policy is urged as substantive ground of defense to the 
action. 

The only ground of contention against the proof of loss 
is that it was not made and presented in limited specified 
time; whereas, under the rule in McCann’s case, we have 
not been able to sustain that objection. The error of the 
court below, therefore, worked no prejudice to the plaintiff 
in error. 

The instructions given by the court on its own motion, 
with the exception of the above, meet our approval; those 
asked by the plaintiff in error and refused by the court, 
being but the antithesis of those given, their refusal is ap- 
proved. 

Other points raised by the bill of exceptions not being 
argued by the plaintiff in error in the brief will not be 
further considered, 

Judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


CHESTER HoLtuLoway v. NEtson ScHOOLEY. 
[FILED OcToBER 4, 1889.] 


1. Bill of Exceptions: DErrects. <A paper in the semblance of a 
bill of exceptions, but which has not been allowed and certified 
by the judge who tried the cause in the court below, nor by the 
clerk of such court, under the circumstances, or in the manner 
provided by statute, filed with the record in this court will be 
stricken out on motion. 

2. Practice: Insrrucrions: Review. In civil cases, instrnctions 
by the court to a jury, the giving or refusal of which was not 
excepted to upon the trial in the court below, will not be con- 
sidered in this court, 
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Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Stanley Thompson, for plaintiff in error : 


Mere voluntary dismissal of a criminal prosecution is 
not prima facie evidence of malice. (Adams v. Lisher, 3 
Blackf. [Ind.], 445; Lindsay v. Larned, 17 Mass., 190; 
Ivers v. Bartholomew, 9 Conn., 309; Kidder v. Parkhurst, 
3 Allen [Mass.], 393; Cooley on Torts, 185.) The ques- 
tion of probable cause is one of law and fact, and should 
not have been submitted to the jury except as to the facts. 
(Turner v. O’ Brien, 5 Neb., 547; Ross v. Langworthy, 13 
Id., 495; Boyd v.Cross, 35 Md., 194.) 


LL &. Irvin, and John M. Stewart, for defendant in error: 


No exceptions were taken to the instructions below, and 
there is nothing for this court to review. In the Ne- 
braska cases cited by counsel for plaintiff in error the in- 
structions were too favorable to defendant, and the judg- 
ment was for that reason reversed. If the instructions in 
this case are open to the objection urged by counsel for 
plaintiff in error, they would for that reason be clearly 
favorable to him and, if excepted to, would not warrant a 
reversal, 


Coss, J. 


This cause is brought on error to review the judgment 
of the district court of Buffalo county. 

Nelson Schooley, the plaintiff below, alleged that the 
defendant, Chester Holloway, on December 18, 1886, 
falsely and maliciously, and without reasonable and prob- 
able cause, complained under oath before T. J. Mahoney, 
a justice of the peace of Gibbon township, in said county, 
that on December 13,1886, the plaintiff went to the house 
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occupied by James Burgess, in said county, and broke the 
lock of the door of said house and took therefrom 200 
bushels of oats, the property of defendant, which property 
was unlawfully stolen and taken away by the plaintiff; that 
the defendant caused a warrant to be issued by the said jus- 
tice of the peace upon his said complaint for the apprehension 
of plaintiff, and maliciously, and without probable cause, 
caused the plaintiff to be arrested on said charge and to be 
held a prisoner by the constable of said township for the 
period of one day; that on the day set for trial, December 
22, 1886, the defendant dismissed his complaint and the 
plaintiff .was discharged of said crime and the prosecution 
was ended; that the plaintiff expended two dollars in his 
defense, and was prevented from transacting his business 
for two and a half days, to his damage seven and a half 
dollars, by means of which premises the plaintiff has been 
put to great trouble and annoyance to procure his dis- 
charge from arrest and prosecution and has been prevented 
from transacting his business and has been greatly injured 
in his credit and reputation, and brought into publicscandal, 
infamy, and disgrace, and has suffered great anxiety and 
pain of body and mind, to his damage in the sum of $2,000, 
for which he asks judgment. 

The defendant answered denying specifically that he 
made a complaint on December 18, 1886, under oath falsely, 
maliciously, and without probable cause before a justice of 
the peace of Gibbon township, in said county, as set out in 
plaintiff’s petition. 

II. Denying specifically that he caused to be issued by 
the said justice, falsely, maliciously, and without probable 
cause, a warrant for the arrest of the plaintiff. 

III. Denying that on December 22, 1886, he dismissed 
the said complaint against the plaintiff, but that the same 
was dismissed at the instance of George E. Evans, who was 
acting in the capacity of state prosecutor. 

IV. That he admits that he made the complaint alleged, 
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but had reasonable and probable grounds for believing the 
plaintiff guilty as in said complaint and warrant charged. 

V. That he denies specifically that the plaintiff was put 
to great trouble and annoyance and expense, or was brought 
into public scandal and disgrace, or that, by reason of the 
premises, plaintiff was damaged in the sum of $2,000, or in 
any other amount, or on any other account, connected with 
said charge and complaint. 

There was a trial to a jury, with verdict for the plaintiff 
for $500 damages, The motion of defendant to set aside 
the verdict being overruled, judgment was entered for the 
amount of the verdict and costs, to which the defendant 
excepts, and forty days allowed in which to reduce bill of 
exceptions to writing. 

The plaintiff in error assigns the following errors in the 
trial in the court below: 

1. Excessive damages awarded by the jury, unwarranted 
by the evidence and the instructions of the court on its 
motion, appearing to have been given under the influence of 
passion and prejudice. 

2. Errors excepted to on the trial. 

3. Error of instruction No. 1, by the court on its own 
motion. 

4, Instructions Nos. 1, 2, 3, 4, 5, and 6, on request of 
plaintiff. 

5. In refusing Nos. 6 and 6, on request of defendant. 

6. The verdict is not snstained by sufficient evidence. 

7. In overruling the motion for new trial. 

On motion of defendant in error to strike from the files_ 
the bill of exceptions presented, for the reason that the 
same had not been allowed and certified by the court below, 
nor filed in the office of the clerk of the district court, but 
was an unauthorized bill of exceptions, the motion was 
sustained, The bill of exceptions having been stricken out 
of the record, so much of the errors assigned as refer to 
excessive damages, errors of law, and want of sufficient 
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evidence at the trial cannot now be considered in this court, 
as those questions depended upon the disclosures of the bill 
of exceptions. 

The other errors assigned are based upon the giving, or 
the refusal to give, certain instructions by the court to the 
jury. By inspection of the record it does not appear that 
either the instructions given by the court on its own motion, 
or those given at the request of the plaintiff, or those re- 
quested by the defendant and refused by the court, were 
excepted to by the plaintiff in error upon the trial. The 
province of this court of review to interpose and consider 
the errors assigned is, therefore, at an end, so far as this 
cause is concerned, it being a settled rule that the giving or 
refusal of instructions to a jury, unless exceptions shall be 
taken, and made of record‘at the time, by the complaining 
party, will not be considered as grounds for reversal in the 
supreme court. The judgment of the district court is 
affirmed. 

JUDGMENT AFFIRMED. 


‘THE other Judges concur. 
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Mark Levy v. THE First Nationau BANK OF 
HAstines. 


[FILED OcTOBER 4, 1889, ] 


1. Principal end Agent. A principal is bound by the acts of his 
agent to the extent of the apparent authority conferred on him. 
( Webster v. Wray, 17 Neb., 579; Lorton v. Russell, ante, 372.) 


: NEGOTIABLE INSTRUMENTS: FORGERY. A check drawn 
by I. W. F., paymaster, on J. G. T., assistant treasurer B. & 
M. R. R. Co. in Neb., to the order of F. L. D., was presented to 
the Nat. Bk. of H. by L. with a forged indorsement of tbe name 
of F. L. D. thereon, and the money received by L. from the bank, 
which, having accounted to F. L. D. for the amount of the check, 
sued L.. therefor. Held, That L. was liable. 


2. 
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Error to the district court for Adams county. Tried 
below before GASLIN, J. 


Capps & McCreary, for plaintiff in error: 


The act of a special agent outside the scope of his au- 
thority is void, unless ratified, but does not affect the va- 
lidity of what he was authorized to do. (Davenport Savings 
Association v. Ins. Co., 16 Ia., 74; Bangor Boom Corpo- 
ration v. Whiting, 29 Me., 123.) All persons are bound to 
inquire into the extent of a special agent’s powers. ( Wheeler 
v. Plattsmouth, 7 Neb., 279.) An agent can bind his prin- 
cipal only while acting within the scope of his authority. 
(Matthews v. Sowle, 12 Neb., 404; Mechanics’ Bank v. R. 
Co., 3 Kernan [N. Y.], 599; Mussey v. Beecher, 3 Cush. 
[Mass.], 511; Coleman v. Riches, 16 C. B. [81 E.C. L.], 
104; Grant v. Norway, 10 Id.,665.) The bank placed it in 
the power of Abbott and Dudley to do the wrong and must 
therefore suffer. (Homanv. Laboo, 2 Neb., 297; Dinsmore 

.v, Stimbert, 12 Id., 439.) Were all the parties equally in- 

nocent the law would leave them undisturbed. (Bank v. 
Bank, 17 Mass., 33.) Only those who appear on a nego- 
tiable instrument can be held liable for its non-payment. 
( Webster v. Wray, 19 Neb., 558, and cases cited; R. Co. v. 
Benedict, 5 Gray [Mass.], 561; Edwards on Bills, 80; 
Chitty on Bills, 27.) 


_ J. B. Cessna, for defendant in error: 


Violation of private instructions by an agent acting un- 
der a general authority will not relieve the principal. 
(Story on Agency, secs. 126, 127-133; Minter v. R. Co. 
41 Mo., 503; Cruzan v. Smith, 41 ind. 288; Thurber ». 
Andeson, 38 Ill., 167; Palmer v. Cheney, 35 Id., 281; No- 
ble v. Digan, 89 Id., 252.) Partial npodplatice by the 
principal of a contract aatle by an agent adopts the whole, 
(MecKeigan v. Hopkins, 19 Neb., 33; Morigage Co. v. Hen- 
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derson, 13 Id., 159; Rich v. Bank, 7 Id., 201; Joslin v. 
Miller, 14 Id., 91; Beidman v. Goodell, 9 N. W. Rep., 
900; Laurence v. Lewis, 133 Mass., 161; Nicholls v. Shafer, 
30 N.W. Rep., 383; Bank v. Bank, 16 Wis., 125; MeCor- 
mick v. Peters, 24 Neb., 70.) Acceptance of an agent’s un- 
authorized acts amounts to ratification. (1 Am. and Eng. 
Ency. of Law, 432 ff.; Tooker v. Sloan, 30 N. J. Eq., 394; 
Jones v. Atkinson, 68 Ala , 167; Perkins v. Boothby, 71 Me., 
91; Guilford v. Ashbaugh, 44 Ia., 519.) The exceptions 
should present specifically the objections relied on. (Lowrie 
v. France,7 Neb. 192; Tomer v. Densmore, 8 Id., 384.) 
By the assignment by delivery of the forged draft, un- 
der the facts disclosed, plaintiff in error is liable. (Smith 
v. McNair, 19 Kas., 330; Snyder v. Reno, 38 Ia., 329; 
Cabot Bank v. Morton, 4 Gray [Mass.], 156; Jones v. 
Ryde, 5 Taunt., 488; Wilkinson v. Johnson, 3 B. & C., 
428; Gurney v. Womersly, 28 Eng. Law and Kq., 256 ; 
Terry v. Bissell, 26 Conn., 23; Byles on Bills, 278.) 


Coss, J. 


This cause is brought to this court on error, by the de- 
fendant in the court below, for the review of the judgment 
of the district court of Adams county. 

The First National Bank of Hastings brought an ac- 
tion against Mark Levy, alleging that it was an organization 
of the government of the United States ; that on August 
8, 1887, the defendant sold a bill of goods to a person un- 
known, who represented himself as F. L. Dudley, taking 
in payment for the goods a check, or order as follows: 


“ Roll Faber. No. 5443. 
“ Buruinaton & Missouri R. R. iw NEs, 
“$90. OmaHa, June 30, 1887. 


“J. G. Taylor, asst. treasurer, pay to the order of F. L. 
Dudley, ninety dollars ; payable at the Nebraska National 
Bank, Omaha ; First National Bank, Lincoln; First Na- 
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tional Bank, Denver. Paid, Omaha, August 10, 1887, 
Nebraska National Bank. J. W. Fioyp, 


“ Paymaster.” 


Endorsed: “ Endorsement must be made in ink, must 
be technically correct—if by a X should be witnessed, and 
residence of witnesses stated. Signature of employee, I’. 
L. Dudley. Witness, Myron Abbott, residence * * * 
Pay Omaha National Bank, Omaha, or order, for collec- 
tion, account of First National Bank, Hastings, Nebraska, 
Geo. H. Pratt, cashier.” 


That on August 9 the defendant sold or procured said note 
or draft, to be sold and assigned by delivery to the plaint- 
iff, the defendant receiving therefor ninety dollars in cash; 
that the draft was immediately presented for payment, and 
payment refused for the reason that }. L. Dudley, the 
payee, never endorsed said check, draft, or order, and his 
signature was a forgery; that on August 15, the plaintiff 
received notice of the refusal, and gave notice to the de- 
fendant, requesting him to redeem the draft, and pay the 
amount, which he refused todo. Wherefore the plaintiff 
asks judgment against the defendant, with interest on the 
amount from August 9, 1837. 

The defendant answered denying each and every allega- 
tion of the plaintiff. 

There was a trial to the court, without a jury, with find- 
ings for the plaintiff and judgment for $95.26 and costs. 

The defendant’s motion for a new trial having been over- 
ruled the cause is brought to this court on the following 
errors : 

1, That if the plaintiff was entitled to recover anything 
in the court below, it should not have been for a greater 
sun: than the defendant actually received, $6.30. 

2. That the judgment is not supported by evidence that 
the plaintiff sustained any loss, as alleged in the petition. 

3. The judgment is contrary to law and not supported 
by evidence, 
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4, That the evidence, as shown by Exhibit “A,” estab- 
lishes the fact that the plaintiff never lost anything as 
alleged, and said evidence was introduced by the plaintiff 
on the trial in the court below. 

5. That the court overruled the defendant’s motion for 
a new trial. 

It appears from the bill of exceptions that in August, 
1887, the plaintiff in error was engaged in keeping a gen- 
tlemen’s furnishing store at Hastings, Adams county. In 
this store were employed Myron H. Abbott, as under-clerk, 
Moses H. Levy, brother of the proprietor, as “ confidential 
and financial man, and general manager and assistant 
bookkeeper,” in the proprietor’s absence. On August 9 the 
proprietor was absent in New York, and in the east, pur- 
chasing merchandise for the fall season’s trade. The two 
clerks, Levy and Abbott, were present, in charge of the 
store, when a man, an entire stranger, came in and bought 
of Abbott a bill of goods amounting to $7.07, and offered 
the check mentioned in payment. Abbott took the check 
to Levy to ascertain if there was any money in the drawer 
to cash it, and Levy answered there was not. Abbott said 
that he would then have to go to the bank to get it cashed 
and Levy said that he (the man) would have to sign it. The 
man then wrote the name of the payee of the check—as 
that of his own—on the back of it, Abbott took it across 
the street to the bank, got it cashed, received the full 
amount, returned to the store with the money, took out 
the amount of the bill of goods sold, and gave to the cus- 
tomer the balance, putting the $7.07 in the cash drawer of 
the store. The customer received the money, -left his 
package of goods in the store, and departed. He makes no 
subsequent appearance in the transaction. 

It appeared upon the cross-examination of Abbott, on the 
trial, that he signed the back of the check as a witness to 
the stranger’s signature. The check was forwarded by the 
bank and presented for payment, August 10, to the Ne- 

36 
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braska National Bank, of Omaha, and by it refused. The 
check was identified from the deposition of J. G. Taylor, 
assistant treasurer of the railroad company, on whom it 
was drawn, and the endorsement of F. L. Dudley, the 
payee, was proven to be a forgery. 

Upon the trial in the district court, as well as the argu- 
ment of counsel in this court, the point relied upon seems 
to have been the want of authority of Abbott, the clerk, to 
bind his employer, the plaintiff in error, or to create a 
liability on his part, in the manner and by the meaus set . 
out in the pleadings and proof. 

The witness, Abbott, on his cross-examination, was 
asked : : 

Q. State as to whether Mr. Levy gave any instructions 
_as to how the business should be conducted in his absence. 

A. He said we should be careful in taking checks to 
know the signatures. 

Q. You say that this transaction was without the knowl- 
edge or authority of Mr. Levy? 

-A. He was not there, but he knew that I had taken 
checks. - 

. How many had you taken ? 

. [could not tell. 

. What one check had you ever taken? 

. John Blank’s, and Burger Bros.’ 

. By the court: Were they the same checks as this? 

. No, sir; I had taken this kind of check though: 

. By the court: Do you say that you took checks of 
that kind before and after this, and that Mr. Levy knew 
it? 

A. Yes, sir. 

The defendant (plaintiff in error) testified that the wit- 
ness Abbott was in his employ as a boy to sell goods, clean 
out the store, and fix up the store; that he had no charge 
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his testimony in answer to the question: What authority 


OPOPOPO 


SEPTEMBER TERM, 1889. 563 


Levy v. Bank 


had he of you, at any time, as to receiving checks in pay- 
ment for goods ? 

A. He never had any authority ; I never allowed, when 
I was in the store, any of my clerks to receive any checks 
whatever, except they turn them over to me to examine. 

The witness having stated that he was absent at New 
York, and the east, at the time of this occurrence was asked 
the further 

Q. What instructions, or order, if any, did you leave 
with your clerks, before you went away, as to the taking 
of checks? 

A. I told Abbott and another clerk, at the time I left, 
not to take any checks whatever, as the day before I heard 
of some spurious checks. Also I told them they would 
not be allowed to deposit any checks in the drawer for sell- 
ing any merchandise, and charge it up to my money orders 
and bank business, without permission from my head clerk, 
who kept the books. 

Q. Was your head clerk present ? 

A. Yes, sir, and heard it. I told him I expected him to 
see to it in every respect. 

Q. What is your head clerk’s name? 

A. Moses H. Levy. 

On cross-examination he stated that he left Moses H. 
Levy as manager of his business; that he had control of 
everything-in his absence, as far as he would leave it with 
any one. 

Taking all this evidence together, it is apparent that 
there was authority in Levy and Abbott, the one as head 
clerk and manager, the other as clerk and salesman, to 
transact all the business of the store, and of its retail 
dealings. And I think it must be conceded that Abbott 
had the apparent authority to carry the check to the bank, 
going directly from the chief clerk and manager of the 
store, and acting as messenger, in having the check cashed 
at thebank. And if he had thisapparent authority, though 
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the real authority expressed and delegated by the plaintiff 
in error did not extend to bank transactions, and while 
the bank and its officers had no notice of any limitation 
placed upon his authority, they were still justified in deal- 
ing with him to the extent of his apparent authority. 
There was nothing in the transaction itself to awake the 
officers’ suspicions of fraud in the check, but everything, 
on the face of it, to invite confidence in its regularity. 

We have recently examined the questions of limited and 
of apparent agency in the case of Lorton v. Russell at the 
present term, aud have held that an implied agency in the 
necessary transactions of an accustomed business is a dele- 
gated authority. 

I therefore come to the conclusion that in this court of 
review the case stands the same as though the plaintiff in. 
error had personally carried the check to the bank and 
cashed it, the same as his clerk and agent, Abbott, did. 

As to the liability which the law devolves upon him in 
that case, to make the check and its endorsement good, 
there can be no doubt. The question involved was consid- 
ered and decided in this court in Walsh v. Rogers, which 
was twice considered and reported, 12 Neb., 28; 15 Id., 
309. It wasalso before the supreme court of Connecticut, 
and decided in like manner in Terry v. Bissell, 26 Conn., 
23, cited by defendant in error, and which furnishes an 
exhaustive argument supported by numerous citations of 
authority. The case of Smith v. McNair, 19 Kansas, 330, 
also cited by counsel, is likewise an instructive and con- 
vincing precedent in support of the view maintained. 

The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED, 


' THE other Judges concur. 


SEPTEMBER TERM, 1889. 565 


Nolikamper v, Wyatt. 


WILLIAM NOLLKAMPER Vv. WyatTr & ABBINGTON. 


[FILED OcToBER 4, 1889.] 


1. Replevin: AFFIDAVIT: AMENDMENT: VARIANCE. In the affi- 
davit for replevin and original petition the property was de- 
scribed as ‘‘seven head of horses,” marked by certain brands, 
set out. In the amended petition, with other descriptive terms, 
three were described as ‘‘ three mares,’’ setting out the brands 
as in the original; three others as “ three horses,’? setting out 
the brands as in the original; and one as “one colt,’’ also set- 
ting out the brand thereon: L/eld, There was no departure. 


2. Instructions given and refused.asstated in the opinion, consid- 
ered and Acld, prope:l, given and refused. 


3. The Judgment examined and found sufficient, 


Error to the district court for Holt county. Tried be- 
low before Kinxarp, J. 


Utley & Benedict, for plaintiff in error: 


The proof must correspond to the affidavit and writ 
(Wells on Replevin, sec. 182); and the latter must specify 
the property to be replevied. (Id., sec. 169; Welch v. 
Smith, 45 Cal., 230; Stevens v. Townsend, 1 Mich., 92; 
De Witt v. Morris, 13 Wend., 456.) The description was 
insufficient to convey title and hence defective. (Price v. 
McComas, 21 Neb., 195; Ayres v. Adair County, 61 Ia., 
731; Ormsby v. Nolan, 28 N. W. Rep., 569; Barr v. 
Cannon, Id., 413; DeWitt v. Morris, supra.) It is neces- 
sary that the identical property be specifically described to 
prevent the possibility of trying the same issues twice. 
(Welch v. Smith, and other cases supra.) If the property 
is not susceptible of definite description the court cannot 
acquire jurisdiction. (Wells on Replevin, sec 186f; Par- 
sell v. Circuit Judge, 39 Mich., 542; Welch v. Smith, supra.) 
The same rule should apply in case of failure to describe, 
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hence no subsequent amendment could confer jurisdiction 
in this case. (Murphy v. Lyons, 19 Neb., 689; Brondberg 
v. Babbett, 14 Id., 517; Cooban v. Bry mt, 36 Wis., 605; 
Strugham v. Board, 24 Id., 594; Malone v. Clark, 2 Hill 
[N. Y¥.], 657; Stevens v. Boswell, 2 J. J. Marshall [Ky.], 
29.) The amended petition should have been stricken 
from the files, as it presented issues different from those 
tried below. (Stevens v. Townsend, and De Witt v. Morris, 
supra; Fuller v. Schrader, 20 Neb., 631; O’ Leary v. Iskey, 
12 Neb., 136.) An instruction assuming the existence of 
a material fact is erroneous. (Paine v. Kohl, 14 Neb., 581; 
Newton Wagon Co. v. Diers, 10 Id., 284; Hund v. Lang- 
land, 25 N. W. Rep., 122; Lewis v. fice, 27 Id., 867; 
People v. Hare, 24 Id., 843; Express Co. v. Jenkins, 25 
Id., 549; Duffy v. Hickey, 231d., 707; MePherson v. Wis- 
well, 19 Neb. 117; Meredith ». Kennard, 1 Neb., 312; 
Meyer v. R. Co., 2 Neb., 319.) 


M. F. Harrington, for defendants in error: 


The trial in the county court without objection operated 
asa waiver of all defects in the affidavit. (Ni/son v. Mack- 
lin, 7 Neb., 52; Craines v. Cunningham, 13 Neb., 205; 
Wells on Replevin, sec. 657; Smith v. Emerson, 16 Ind., 
355; Baker v. Dubois, 32 Mich., 92.) The description is 
such as would have been good iu a chattel mortgage and is 
sufficient. (Corbin v. Kincaid, 33 Kas., 649; King v. Ault- 
man, 24 Id., 246; Mills v. Lumber Co., 26 Kas., 574; 
Brock »v. Barr, 30 N. W. Rep., 652; Wheeler v. Becker, 
28 Id., 40; Foredice v. Rinehart, 11 Or., 208; Code, sec. 
145.) 


Cogs, J. 


This case is brought on error from the district court of 
Holt county. It was an original action in replevin for 
the possession of seven head of horses tried to a jury in the 
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county court of Holt county, with judgment for the defend- 
ant, and appealed by the plaintiffs to the district court. 
The plaintiffs there alleged that they were the owners and 
entitled to the possession of seven head of horses marked 
on the left hip with an open A, branded thus “A,” three 
of which have the M cross, branded thus ir and valued 
at $100 each; that the defendant wrongfully detained the 
property from the possession of the plaintiffs, and had 
wrongfully detained the same for sixty days, last past, to 
the damage of the plaintiffs, $100; and the plaintiffs pray 
judgment for the return of the property, or for the value 
thereof, and for damages and costs. 

The defendant demurred to the petition on the grounds 
that the facts alleged did not entitle them to judgment; 
and that the property claimed by plaintiffs was not sufh- 
ciently described to warrant taking any testimony as to the 
ownership of thesame; which demurrer was sustained, and 
the plaintiffs were given leave to amend their petition, al- 
leging that they are copartners doing business in Nebraska 
under the firm name of Wyatt & Abbington; that they are 
the owners of and entitled to the immediate possession of 
the following property: Seven horses branded open A, thus 
“A,” on the left hip, and more particularly described as 
one bay mare branded open A, thus “A,” on left hip, and 

_M cross, thus “,” on left hip; one bay mare branded 
open A, thus “A,” on left hip, and M cross, a on left 
hip; said two mares are the only bay mares with said 
brands in possession of defendant; also two white horses 
branded open A, thus “A,” on left hip, being the only 
white horses with said brand in the possession of defendant; 
also one dark brown mare branded open A, thus “A,” on 
left hip, being.the only dark brown mare with said brand 
in the possession of defendant; also one brown horse 
branded open A, thus “A,” on left hip, being the only 
brown horse with said brand in the possession of defendant ; 
also one yearling colt branded open A, thus “A,” on left 
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hip, being the only yearling colt with said brand in the 
possession of defendant; of the value of $700, all of said 
property being detained and kept by the defendant in Holt 
county, Nebraska, and being the same taken on an order 
of replevin in the county court and described in the plaint- 
iffs’ affidavit for replevin. 

The defendant’s motion to strike out the amendment was 
made on the grounds, (1) that it states a different cause of 
action from the one in the court below; (2) that from it 
it appears that the property in controversy is not the same 
as described in the court below, in the affidavit and officer’s 
return; (3) that the issues are not now the same as in the 
court below; which was overruled. The defendant an- 
swered denying each and every allegation of the amended 
petition. There was a trial to a jury and a verdict with 
findings that the right of property, and the right of pos- 
session thereto at the commencement of this action, were 
in the plaintiffs, assessing damages at one cent. 

The special findings of the jury were: 

1. That the plaintiffs, previous to the action, demanded 
_ of the defendant possession of the property in controversy, 
in person. 

2. That previous to the action the defendant advised the 
plaintiffs to bring a replevin suit to recover possession of 
the property involved. 

- 8. That the defendant refused the plaintiffs absolutely 
to deliver the property in controversy to them, either with 
or without proof of plaintiffs’ ownership. 

4. That the defendant refused to deliver possession of 
the property to the officer with process without the service 
of the process. 

5. That the plaintiffs made demand, before the begin- 
ning of this action, and the defendant refused to give pos- 
session of the property involved. 2 

6. That the plaintiffs, in making their demand of de- 
fendant for the possession of the property, reasonably ex- 
plained their claim thereto, - 
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Additional special finding: 

That the property described in the petition and in the 
evidence is the same identical property described in the 
affidavit of replevin and taken on the order of replevin in 
the county court of Holt county, 

The defendant’s motion for a new trial was overruled 
and judgment for the plaintiffs entered on the verdict; to 
which the plaintiff in error duly excepted on the record, 
and brought the cause to this court on an assignment of 
errors in his petition, numbering twenty. 

The first point presented and argued is that the court 
erred in overruling the defendant’s motion to strike out the 
plaintiffs’ amended petition; and he states the substance of 
his motion to be that the property described in the amend- 
ment is not'the same property mentioned in the original pe- 
tition and the affidavit in replevin. If the plaintiff in error 
is correct in the proposition—if the plaintiffs below declared, 
in and by their amended petition, for different articles of 
property in fact from those described in the affidavit for 
rep‘evin, on which the suit was predicated, then it must be 
conceded that the objection is well taken, and that error 
obtained. But on the other hand, if the amendment de- 
scribed the same property, by an additional and more par- 
ticular description merely, then the point of error does 
not seem to be well taken; and this is the conclusion to 
which I have arrived upon a careful examination of the 
two alternatives. I do not propose to elaborate the point. 
The petition, which is but little more than a copy of the 
plaintiff’s affidavit, as well as the amendment, is set forth 
in the statement and will, I think, fully justify the conclu- 
sion. 

It is true, as stated by counsel, that by the affidavit and 
original petition the property is described as “seven head 
of horses,” marked with certain brands, and in the amend- 
ment, among other descriptive terms, three are described as 
mares with the same brands, three horses with the same 
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brands, and one colt with like brand. The generic term 
horse includes the three species described as horse, mare, 
and colt; hence is but a more general description of the 
same animals and does not include other and different ani- 
mals not marked with the same brand. 

In cases where the identity of property is the principal 
point of controversy, a specific and technical description of 
articles is frequently deemed necessary, but the exigencies 
of this case call only for a consistent and convincing de- 
scription, j 

The plaintiffs claim to be entitled to the possession of 
certain live stock of the horse kind found in the posses- 
sion of defendant, which claim is denied. The right of 
possession was the sole question to be determined by the 
jury ; and it was only necessary to couple their inquiry 
with the identical property and not with property answer- 
ing to a technical equine description. And while it is not 
my purpose to decide questions not presented, I think it 
will appear clearly that the error is insignificant, by the 
observation that the original petition demurred to was 
fully sufficient for the purposes of recovery in this case. 
The amendment, however, was no departure from but was 
a restatement of the original, with unimportant additions ; 
and while unnecessary, as I conceive, it is open to no ob- 
jection. 

While we overrule the objection as inapplicable in this 
instance, we fully concede the point made by counsel and 
the correctness of the rule which he cites, “that on the 
trial of a cause appealed to the district court the same is- 
sues should be presented as were presented in the court 
from whose judgment the appcal was taken.” 

The second error presented is that the court erred in ad- 
mitting any evidence whatever on the part of plaintiffs, 
for the reason that the issues presented in their amended 
petition were different and contrary from those tried in the 
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court below. If I am correct in the views expressed, it is 
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but necessary to refer to that fact to dispose of this error 
without further consideration. 

The third error alleged is that the court erred in re- 
ceiving any evidence to prove the al'cgation of plaintiffs, 
for the reason that their original petition did not describe 
any property with sutticient identity to warrant the court 
_in taking oral testimony to prove the ownership; or, in 
other words, that the petition “was insufficient to support 
a judgment.” It was probably with this view and in con- 
sideration of the authorities cited in support of it that the 
court below sustained the demurrer to the original petition. 
If so, then, as I have said in my opinion, the original peti- 
tion was sufficient; but if not, and the amendment was, as 
I conceive it to be, only an elaboration and extension of 
the original and not a departure from it, no objection on 
that behalf is competent to be taken ; and it was upon that 
that the cause was tried in the district court. 

The fourth error is simply a restating of the same prop- 
osition and need not be again considered. 

The next error presented in the brief is designated the 
tenth, and is directed to the refusal of the court to give 
the 5th, 6th, 7th, 8th, 9th, and 13th instructions to the 
jury asked for by the defendant below, the plaintiff in error. 

The court on its own motion charged the jury in five 
instructions. In the first and second it stated fully and im- 
partially the issues found and joined by the pleadings, and 
also that the burden of proof devolved on the plaintiffs 
by a preponderance of all the evidence, that at the time of 
the commencement of the suit they were the owners and 
were entitled to the immediate possession of the property 
described in the first paragraph of the instruction, and that 
if the plaintiffs had so established their case they should 
find for them; but that if the plaintiffs had not proven, 
by such preponderance of evidence, that at the time and 
before the bringing of. this action they were the owners 
and entitled to the immediate possession of said property, 
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they should find for the defendant; that the real question 
was whether the plaintiffs were, at the commencement of 
the action, entitled to the immediate possession of the prop- 
erty; if they were not, the jury should find for the defend - 
ant, for the sufficient reason that he was found in the 
possession of it at the commencement of the suit, 

III. That property stolen may be recovered by the 
owner from any in whose possession it may be found, aud 
if the jury believed, from evidence, that the plaintiffs, at 
the beginning of this action, were the owners and entitled 
to the immediate possession of the property, and that the 
same had been stolen from them in the county of Chey- 
enne, Nebraska, and driven to the premises of defendant 
in Holt county, then, though the defendant may have pur- 
chased and paid for the same in perfect good faith, the jury 
should find for the plaintiffs. 

IV. That the jury will be required to answer whether 
the plaintiffs made a demand for the possession of the prop- 
erty before the beginning of this suit, and in determining 
that question they will consider all the evidence tending to 
show a conversation between plaintiffs’ representative and 
defendant before this action was begun, and if they believe, 
from the evidence, that before the beginning of the suit 
defendant was informed by the plaintiffs, or one of their 
partners, that they were the owners of the property and 
claimed possession of it without suit, this would justify the 
jury in finding that a demand had been made for posses- 
sion of the property before suit was begun; or if, during 
_ such conversation between a member of plaintiffs’ firm and 
defendant, before snit, such partner informed defendant 
that plaintiffs were the owners of the property, and desired 
possession of it, and defendant refused to give it up without 
suit, then the facts would justify the jury in finding that a 
demand was made; or if they believe that during sneh a 
conversation between said parties, before suit, that the de- 
fendant advised the plaintiffs to begin an action of replevin 
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to recover possession of the property, after having been 
informed that the plaintiffs were the owners and desired 
possession of the same, with a reasonable explanation of. 
their claim, then, from such facts or conversation, the jury 
might find that a demand had been made previous to the 
bringing of the suit. 

V. That possession of personal property raises a pre- 
sumption of ownership iu the person in possession, which 
may be overcome by evidence, and the jury will give the 
defendant the benefit of such presumption on account of 
his possession of the property at the beginning of this suit, 
and on account of the possession of defendant’s vendor, if 
such possession has been proven, but if the plaintiffs have 
proven by a preponderance of all the evidence that, at the 
time of the bringing of the suit, they were the owners and 
entitled to the immediate possession of the property, then 
such possession of the defendant, or of his vendor, would 
be of no avail, and the jury should find for the plaintiffs. 
If, however, the plaintiffs have not made out their case by 
a preponderance of all the evidence, then the possession 
alone of defendant would entitle him to prevail, and the 
verdict would be for defendant. 

The court also, at the request of the defendant, gave to 
the jury six additional instructions. In the first, were re- 
stated the issues of the case; in the second, that they were 
the sole judges of the credibility of witnesses, and of the 
weight to be given to each and all of them, and were not 
bound to take the testimony of any as absolutely true, if 
from all the evidence they did not believe it, and should 
not do so, if satisfied, from all facts and circumstances, 
that such witness is mistaken in the matter testified to; in 
the third, that the preponderance of evidence is not alone 
determined by the number of witnesses testifying to par- 
ticular facts; and in determining that preponderance the 
jury were to consider the opportunities of the witnesses for’ 
seeing or knowing that to which they testified, their con- 
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duct and demeanor while testifying, their interest or un- 
concern in the result, the probability or improbability of 
the truth of their statements, in view of all other facts and 
circumstances of the trial, and from all of these considera- 
tions determine upon which side are the weight and prepon- 
derance of the evidence;.in the fourth, that while the 
statute renders parties to a suit competent witnesses, the jury 
are the judges of the credibility and weight of their testi- . 
mony, and in determining both, the fact that they are inter- 
ested in the result, if it so appears, may be taken by the 
jury, and be given only such weight as they think it en- 
titled to, under all the circumstances and evidence of the 
case, and in view of the interest of the witness; in the 
tenth of the series, fifth given, the jury were again in- 
structed as to the presumptions arising from defendant’s 
possession of the property at the time of the bringing of 
the suit, and that unless and until the plaintiffs shall have 
established their right to the same, and if the plaintiffs 
had failed to establish such right, they would find for the 
defendant, whether he offered any evidence or not; in the 
twelfth of the series, sixth given, that a demand by the 
officer who served the writ, or a demand by the plaintiffs, 
at that time would be too late; that the demand must be 
made before any process is issued. 

As before stated, the court refused of the defendant’s series 
Nos. 5, 6,7, 8, 9, 11, and 13. 

In the fifth, the court was asked to instruct that the de- 
fendant, heing in possession, was presumed to be the owner, 
aud would be protected in such possession, and no defect 
in title would warrant the jury in giving the property to 
the plaintiffs, who must rely solely on the strength of their 
own title, to be proven by a preponderance of the evidence. 

This was properly refused; a sufficient reason is that 
the jury had been twice charged on the subject, first by the 
cuuri voluniarily, and again, at the defendant’s request, in 
the tenth instruction. 
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In the sixth, it was asked to repeat substantially the pre- 
sumptions in favor of the defendant’s possession of the prop- 
erty which had been twice given and once refused, and was 
deemed supererogation, In the seventh, the fifth and sixth 
were repeated, and it was necessarily refused. In the eighth, 
that it was not enough that the plaintiffs proved themsel ves 
the owners of and entitled to the possession of property of 
the same kind, quality, and of like description of that in 
controversy, but must prove by a preponderance of the evi- 
dence that they are the owners of the identical property. 

I see no objection to the affirmative of this proposition, 
but the correlative of it had already been given in better 
sense and less objectionable form. It does not state the 
law; nor is it true, as a maxim, that the ownership of 
property must necessarily be proven to maintain the action 
of replevin. But the right to its immediate possession 
must always be proven to abide in the plaintiff to enable 
him to recover. It by no means follows that the general 
owner, and no other, is entitled to the immediate possession 
of property. There was no error in the refusal to give the 
instruction in the language presented. 

In the ninth, that the fact that defendant bought the 
property of a stranger, who had left the country, raised no 
presumption that the property was stolen by the stranger. 
Having it in possession, he was presumed to be the owner ~ 
until the contrary is shown. 

The law of this proposition had been sufficiently given ; 
its terms were objectionable as being voluntary and argu- 
mentative and were properly refused. 

In the eleventh, that if the jury find that the defendant 
came lawfully into possession of the property they should 
find for defendant, unless they further find ‘that the plaint- 
iffs, prior to the bringing of the suit, made a demand for 
the property and the defendant refused to surrender it. 

The court had fully and impartially charged the jury on 
the propositions of possession and demand for possession 
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of the property, and the application of the evidence 
therein. No further instructions seem to have been needed. 
Had it been of importance, the instruction preseuted was 
objectionable, for it was not necessary to prove, in any al- ~ 
ternative, that the defendant refused to surrender the 
property on demand; that he failed to surrender it is all 
that need appear. 

And in the thirteenth the court was asked to instruct 
that if the jury found that a demand was made for the 
property, and found further that the refusal to surrender 
possession was accompanied with a statement by defend- 
ant that he would surrender it upon reasonable proof of 
plaintiff’s right to it, and should find further that the ac- 
tion was begun before such reasonable proof was furnished, 
then they would find for the defendant; that the demand 
must be certain, and the refusal absolute. 

As before said, the jury had been impartially charged 
on this branch of the case, and on these propositions. It 
was not error, therefore, to have refused further instruc- 
tions thereon. Again, also, as has been stated, it is not be- 
lieved to be the law that a refusal must be absolute in such 
case; it is the failure to comply with the demand which 
constitutes the right of action, not the meretricious words 
which precede the failure. 

Upon the whole case the jury was fairly instructed, and 
there.does not appear to have been the errors alleged, in 
giving and refusing instructions, by the court. 

The nineteenth and last assignment presented and ar- 
gued by counsel, in the brief, is that the court erred in not 
rendering judgment for the possession of the property. 

If it were admitted that the judgment in favor of the 
plaintiffs is not as ample as it should have been, the ques- 
tion would then arise, whether the plaintiff in error is 
prejudiced thereby ; and we answer that he is not. Bnt 
the judgment is believed to be sufficient. Section 192 
of the Code provides that “in all cases, when the prop- 
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erty has been delivered to the plaintiff, where the jury 
shall find for the plaintiff on an issue joined, or on in- 
quiry of damages upon a judgment by default, tley shall 
assess adequate damages to the plaintiff for the illegal 
detention of the property; for which, with costs of suit, 
the court shall render judgment for defendant.” This is 
the only judgment provided for in this case, and it is 
believed to be sufficient. The property having already 
been delivered into the possession of the plaintiffs, the law 
leaves it there, and possession being the only ground of 
controversy, the labor of the law is at an end. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


TuE other Judges concur. 


SAMUEL Bair ET AL. V. THE PEOPLE’s Banx. 
[FILED OcroseEr 4, 1889. ] 


1. Negotiable Instruments: Capacity To Sue: EstopPen. 
An action was brought by ‘‘The People’s Bank’ against the 
makers of a promissory note and personal service had on the 
same and judgment reudered by default. Afterwards the mak- 
ers of the note took the case on error to the district court, where 
the judgment was affirmed. Held, That while the name of “The 
People’s Bank’? would not of itself show the legal capacity of 
the plaintiff, yet if the note was given to the bank by that 
name the makers could not deny its right to bring suit thereon; 
and as error must affirmatively appear, and the record showing 
that a note was introduced in evidence, it must be presumed to 
have been given to the bank by that name. 


2, Summons: Service BEYonD CounTY: AUTHORITY oF PrRo- 
BATE JuDGE. Inan action brought in s county court on ao 
promissory note to recover less than $200, where one or more of 
the defendants is properly summoned in that county, the judge 


37 
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has authority to issue a summons to other counties of the state 
to bring in other joint or joint and several obligors. 

Quezre: Whether, under section 1085 of the Code, this power 
may not be exercised by justices of the peace. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Maule & Sloan, for plaintiff in error: 


The description “The People’s Bank,” plaintiff, is not 
sufficient under our statute (Code, sec. 24; B.& M. R. 
Co. v. Dick, 7 Neb., 243); security for costs was not given 
as required, hence the court acquired no jurisdiction. (Id.; 
Code, sec. 26.) There was apparently no bill of particu- 
lars as required by sec. 1086 of the Code, and therefore no 
pleading sufficient to support a judgment. The court lost 
jurisdiction of the persons of defendants. (Code, secs. 959, 
960, 961, 970.) The provisions of the Code authorizing 
acounty judge to issue a summons to other counties do not 
apply when he acts as justice of the peace. 


R. W. Sabin, for defendant in error: 

“ The People’s Bank ” is a resident corporation, and its 
corporate existence cannot be denied by maker of note. 
(Platte Valley Bank v. Harding, 1 Neb., 461 ; Haskins v. 
Bank, 12 Neb., 39.) There was a sufficient docket entry. 
A county judee may issue a summons to other counties 
when he acts as a justice of the peace. (Ghost v. Hill, 11 
Neb., 472 ; Comp. Stats. 1887, ch. 20, secs. 23, 24.) 


MAXWELL, J. 


This action was brought by the defendant in error against 
the plaintiffs in error and O. C. Sabin in the county court 
of Gage county and judgment rendered in favor of the 
defendant in error. The case was then taken on error to 
the district court, where the judgment was affirmed. The 
record of the irial before the county court is as follows: 
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“Tue Peoeie’s Bank) 
Vv. 
SAMUEL Barr, 
ELEANORE Bair, AND H 
O. C. Sasin. ae 

“April 10, 1888.— Plaintiff files bill of particulars, 
claiming judgment against defendants in the sum of $100 
and interest at ten per cent from November 11, 1886, as 
money dueand unpaid on a certain promissory note. Sum- 
mons issued to the sheriff of Fillmore county, Neb., return- 
able April 21, 1888, at 10 o’clock A. M. 

A pril 17, 1888.— Summonsreturned endorsed : ‘Served 
by delivery to and leaving with the said Samuel Bair and 
Elcanore Bair a true and certified copy of this writ, with 
all the endorsements thereon. W. I. Carson, sheriff of 
Fillmore Co., Nebr. Fees, $2.95, paid by People’s Bank.” 

“April 21, 1888.—It appearing to the court that no 
service of summons has been made on defendant Sabin, 
this case continued until April 30, 1888, at 10 o’clock 
A. M. 

“April 23, 1888.— Comes the above named O. C. Sabin 
and enters voluntary appearance herein. 

“A pril 30, 1888.— Cause continued until May 17, 1888, 
9 o’clock A. M., on application of plaintiff’s attorney. 

“May 17, 1888, 9 0’clock A. M.— Plaintiffs by attorney 
in court; defendants come not but make default; default 
of defendants taken ; after waiting one hour, and defendants 
still failing to appear, plaiutiff demands trial; trial pro- 
ceeds, note sued on offered -in evidence, and the court being 
duly advised in the premises, finds there is due the plaint- 
iff from the defendauts or either of them the sum of $115.15 
on said note as found due. It is therefore considered by 
the court that plaintiff recover from said defeudants or 
either of them the sum of $115.15 debt, and costs of suit 
taxed at $6. O. M. Extow, County Judge.” 
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Two questions are presented by the record: First, Had 
the bank legal capacity to sue? and second, as to the au- 
thority of the county judge to issue asummons to be served 
on some of the defendants in anuther county. Section 24 
of the Code provides that any com)any or association of 
persons formed for the purpose of carrying on any trade or 
business, or for the purpose of holding any species of prop- 
erty in this state, and not incorporated, may sue and be 
sued by such usual name as such company, partnership, or 
- association may have assumed to itself, or ‘be known by, 

and it shall not be necessary in such case to set forth in 
the process or pleading, or to prove at the trial, the names 
of the persons corposing such company. 

If the People’s Bank is a partnership, it should be al- 
leged that it was formed for the purpose of carrying on 
business in this state, etc., and if a corporation its corpo- 
rate character should be pleaded. 

In either case, if on the trial the want of legal capacity to 

_sue appear, the plaintiff will fail in the action. 

No copy of the note is set out in the record and none of 
the evidence is before us, so that we are unable to determine 
whether or not the note was given to the bank. If it 
was so given by that name the makers cannot deny the 
legal existence of the bank. (Platte Valley Bank v. Hard- 
ing, 1 Neb., 461; Missouri Valley Land Company v. Bush- 
nell, 11 Id., 192.) The record shows that the note sued on 
was introduced in evidence. In the absence of proof it 
will be presumed that this note was given to the bank by 
the plaintiffs in error, and that therefore they are estopped 
to deny its right to sue thereon, Al] presumptions are in 
favor of the judgment, and error must affirmatively ap- 
pear to warrant this court in reversing the judgment. 

Section 23, chapter 20, of the Compiled Statutes of 1887 
provides that “all writs and other process, except sub- 
poenas, may be executed and served, as the case may re 


ween AMA scu7 


quire, in any county in the state; and if it be a county other 
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than that of the residence of the prubate judge, the same 
shall be directed to the sheriff of such other county.” 

This provision is general and applies to all writs, at 
least where there is a joint or joint and several obligation 
which is the subject of the action, and it is desired to 
bring all the parties before the court. Aside from this 
special provision it is probable that any court in which an 
action may be brought upon a joint or joint and several 
obligation may issue process to other counties in the state 
to bring in all the parties in the action. This is the 
rule in the district court, and it is the policy of the law to 
have all parties in interest before the court so that the 
judgment may be final. 

Section 1085 of the Code provides that “the provisions 
of this Code, which are in their nature applicable, and in 
respect to which no special provision is made by statute, 
shall apply to proceedings before justices of the peace.” 
The same reasons which apply in the district court in 
favor of joining all persons as defendants who are legally 
liable on the instrument have like force when the action is 
brought before a justice of the peace, and there is no doubt 
that they may issue summons to be served on one or more 
defendants in a county other than that where the action 
is brought, in cases like that under consideration. In any 
view of the case, therefore, the judgment is right and it is 
affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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AuFrreD BisseLL v. CLINTON FLETCHER. 
[FILED OCcTOBER 4, 1889.] 


1. Accretion, One F. was the owner of lot 3, sec. 31, T. 2N.,R. 
18 W., which contained, according to his patent from the gov- 
ernment, 52 60-100 acres, This quantity of land he was in 
possession of, but he also sought to recover about 117 acres more 
which the government had surveyed and sold to other parties, 
his claim being that said land was an accretion to lot 3. Held, 
That upon the facts proved he was not entitled to recover. 


: GOVERNMENT SURVEY: PRESUMPTION. The land claimed 
by the plaintiff as au accretion having been surveyed by the 
United States and sold to the defendants, the presumption is 
that they are the lawful owners thereof, and the burden of 
proof ig on the plaintiff to show not only that the land is an ac- 
cretion to his lot, but that the survey and sale of the same by 
the United States was without authority of law and in viola- 
tion of his rights. 


Error to the district court for Harlan county. Tried 
below before GASLIn, J. 


Oyler & Beall, for plaintiff in error: 


A plat, when referred to in a deed, becomes a_ part 
thereof. (Washb. R. P., 5th ed., 459-60 ; Nicolin v. Schnei- 
derhan, 33 N. W. Rep., 33; Newman v. Foster, 3 How. 
[Miss.], 383.) The field notes of the original survey are 
the best evidence of the boundary. (Rev. Stats. U.S., sec. 
2396.) Defendant cannot be permitted to show that the 
river is not where the plat represents it. (Batesv. R. Co., 
1 Black [U. 8.], 204.) Monuments must control courses 
and distances. (38.Washb. R. P., 434; Stafford v. King, 30 
Tex., 257; Doe v. Paine, 14 Hawks [N. C.], 64; McCoy 
v. Galloway, 3 O., 282; Esmond v. Tarbox, 7 Greenl.[Me.], 


118; Howe v. Bass, 2 Mass., 380; Melver v. Walker, 9 


- me 
Cranch [U. 8.1, 178; Fisher v. Bennehof, 18 N. E. Rep., 


151.) Meader lines are run not as boundaries, but to 
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define the sinuosities of the banks and to ascertain the 
quantity of land in the fractional tract subject to sale. 
Schurmeier v. R. Co., 10 Minn., 82, (affirmed 7 Wall. [U. 
8.], 82.) The exception to the rule in Lammers v. Nissen, 
4 Neb., 25, may be explained by the fact that the inten- 
tion of the surveyor was plainly to run the meander as a 
boundary line. Upon this distinction the cases of James 
v. Howell, 41 O. S., 710; Granger v. Swartz, 1 Woolworth 
[U. S.C. C.], 91; R. Co. v. Schurmeier, 7 Wall., 272, may 
all be harmonized. The difficulties here presented may 
best be solved by applying the rule of Newsom v. Pryor, 
7 Wheat. [U. 8.], 8-13. Quantity is the least reliable and 
last resorted to of all descriptive particulars in a deed. 
(McClintock v. Rogers, 11 Ill., 279; Kruse v. Seripps, Id., 
98; Heaton v. Hodges, 30 Am. Dec., 740, N.) Plaintiff 
is not limited to the quantity designated on the plat. (New- 
som v. Pryor, supra; Kraut v. Crawford, 18 Ta., 552.) 


E. A. Fletcher, for defendant in error: 


The government survey is conclusive upon patentee and 
all other parties. (Maguire v. Tyler, 25 Mo., 501; McGill 
v. Somers, 15 Id., 80.) This doctrine is also in accord 
with Newsom v. Pryor, cited by plaintiff. The corners es- 
tabiished by government surveyors are conclusive and can- 
not be shown to have been wrongly located. (Climer »v. 
Wallace, 28 Mo., 556 ; West v. Cochran, 17 How. [U. 8.], 
414; Stanford v. Taylor, 18 Id., 412; Kissell v. Public 
Schools, Id., 19.) The meander lines are intended as a 
means of computing the area; not as boundaries. (Lam- 
mers v. Nissen, 4 Neb. 45; Palmer v. Dodd, 7 West. Rep. 
[Mich.], 798, and cases cited.) 


MAXWELL, J. 


A decision was rendered in this case in 1886, the opin- 
ion being reported in 19 Neb., 726. A rehearing was af- 
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terwards granted, but for some cause which does not appear 
the parties have failed to again submit the case until the 
Eresent time. The matter in dispute is the boundaries of 
lot 3, section 31, town 2, range 18 west, in Harlan county. 
This lot is shown, by the plat and patent under which the 
plaintiff claims, to contain 52,89 acres. This amount of 
land he is in the undisputed possession of, but he claims that 
he is also entitled to a large quantity of land as an acere- 
tion, but which the United States has caused to be surveyed 
and sold to the defendants or their grantors, so that the 
question in controversy is between two persons who have 
purchased and paid for distinct tracts of land from the 
United States government. George C. Reed, county sur- 
veyer of Harlan county, testified as a witness in the case 
as follows: 

Q. State how far lot 3 would have to extend south of 
the meander line, as shown by the government plat, to 
reach the river as prayed for by the plaintiff, and how far 
would it have to run into township 1, range 18? 

A. It would have to extend about three-quarters of a 
mile to reach the river, and about 20 rods into town 1; of 
course the boundary of the river is not even; some places 
it would be more and some less. 

Q. About what number of acres would lot 3 contain, 
provided it extended to the river as prayed for by the 
plaintiff? 

A. Of course I have not surveyed it so as to answer 
that question definitely, but it would contain about 170 
acres. Of course I am approximating. 

Q. Which would add about how many acres to lot 3 as 
shown by the government plat? 

A. About 117 acres. 

* * * * * * * * * x 

Q. In ease either of those lots (8 and 5): just named, 
were extended beyond the bonndary, as shown by Ex. A, 
would not each necessarily cover or obliterate lots 6 and 7 
claimed by defendant? 


SEPTEMBER TERM, 1889. 585 
Bissell v. Fletcher. 


A. Yes, sir, if lots 3 or 5, either of them, extended to 
the river, they would cover all of lots 6 and 7. 

Q. Would they also extend into town 1, so as to cut off 
territory —to what amount ? 

A. Lots 3, if allowed to extend to the river for a bound- 
ary, would extend into town 1 and would contain about 
ten acres in town 1; lot 5 might extend to the river on the 
west without extending into town 1. 

Q. If there would be any other confusion, state what it 
would be, if this meander line was changed to run where 
the river now runs and instead of taking this line as shown 
by the map, Ex. A. 

A. It would change the line about half a mile; it wonld 
throw more land north of the river than is shown by the 
original field notes. 

The patent from the United States to Coon, the grantor 
of the plaintiff, describes the property conveyed as follows. 
“The west half of the southeast quarter of section 30 and 
the lot numbered 3 of section 31, township 2, range 18, in 
the district of lands subject to sale at Bloomington, Ne- 
braska, contains 132; acres.” The above west half of 
the southeast quarter of section 30 is not in controversy. 
There is no proof whatever that the land claimed by the 
plaintiff is an accretion to lot 38. In fact, all the proof 
tends to show that it is not. 

The defendants have purchased their land, as part of the 
public domain, from the United States and it would be 
rank injustice to rob them of their property and give it to 
the plaintiff, who is already in possession of all the land 
that he purchased and the government sold to him. 

In addition to this the official acts of public officers will 
be presumed to have been lawfully performed unless the 
circumstances of the case overturn this presumption; and 
acts done which presuppose the existence of other acts to 
make them legally operative are presumptive proof of the 
latter. (Bank of United States v. Dandridge, 12 Wheat., 


586 SUPREME COURT OF NEBRASKA, 


Steele v. Coon. 


70; Combs v. Lane, 40.8., 112; Ward v. Barrows, 2 Id., 
241; Tecumseh Townsite case, 3 Neb., 284.) In the case 
at bar the proof tends to show that the United States 
caused the defendant’s land to be surveyed and offered the 
same for sale; and that the defendants, or their grantors, 
became the purchasers. If this is correct, the presumption 
is that the land in question was lawfully surveyed and 
sold, and the burden of proof is on the plaintiff to show 
not only that the defendant’s land is an accretion to lot 3, 
but that the same was surveyed and sold without authority 
of law and in violation of his rights. That a mistake was 
made in the original plat of the government surveys there 
is no doubt, but the plaintiff has sustained no loss by such . 
mistake and therefore is not in a position to complain. It 
is evident that justice has been done in the premises and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Samue. H, STEELE ET AL., APPELLANTS, V. ARCHIBALD 
F. Coon ET AL., APPELLEES. 


[FILED OcToBER 15, 1889.] 


1. Fraudulent Conveyances: ConcEALMENT: Non- Pursuit. 
“A deed not fraudulent at first, may become so afterwards 
by being concealed, or not pursued, by which means creditors 
have been drawn into lend their money.” (Hildreth v. Sands, 2 
Johns. Ch., 35.) 


: DEED FRAUDULENT THROUGH LACHES. Upon the facts 
stated in the opinion, held, that the first set of conveyances 
therein referred to, though not fraudulent at first, beeame so 
afterwards by being withheld from the reeords. 


2. 
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Held, also, that the second deed of the farm thcrein re- 
ferred to should be upheld to the extent of the money actually 
advanced and paid by R. C. to A. F.C. 


: CONSIDERATION. Held, further, that the deed cf the 
homestead from R. C. to A. F. C., under the facts and circum- 
stances of the case, could not be deemed a consideration to the 
extent of the value of thesame for the conveyance of the farm 
by A. F.C. 


4. 


There being no evidence of the value of the 
estate in remainder to be vested in the heirs of the holder of 
the general title to said homestead, upon the death of the sur- 
vivor, as between husband and wife, the same will not be con- 
sidered as adding to the other consideration for the conveyance 
of the farm. 


APPEAL from the district court for Butler county. 
Heard below before Norvat, J. 


S. H. Steele, R. S. Norval, and J. W. MeLoud, for ap- 
pellants: 


The consideration is inadequate and Mrs. Coon is not a 
bona fide purchaser. (Savage v. Hazard, 11 Neb., 323; 
Case v. Sawtelle, Id., 51.) Even though he pay a full con- 
sideration, the law will not protect a purchaser if the sale 
was made to hinder or defraud creditors. (Wake v. Griffin, 
9 Neb., 52; Gragg v. Martin, 12 Allen [Mass.],498; Bunn 
v. Ahl, 29 Pa. St., 387; Root v. Reynolds, 32 Vt.,139; Blen- 
nerhassett v. Sherman, 105 U.S.,117.) In order that posses- 
sion by grantor after conveyance may be innocent, there 
must be a recording of the deed or notice to a third party 
before he deals with the grantor (Bogard v. Gardley, 4 
Sm. & M. [Miss.], 302; Harney v. Pack, Id., 229; Hil- 
liard v. Cagle, 46 Miss., 341); and a grantee by his long 
laches in failing to record is estopped from claiming the 
land as against the grantor’s creditors (Wait, Fraud. Conv., 
secs. 235-6, 305; Neslin v. Wells, 104 U. S., 483; Gill v. 
Griffith, 2 Md. Ch. Dec., 281; Coates v. Gerlach, 44 Pa. St., 
43; 1 Story, Eq. Jur., (13 Ed.), sec. 389; 2 Herman, Es- 
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toppel, secs. 953, 968, 976; 2 Pomeroy, Eq. Jur., secs. 
810, 811.) Transactions between husband and wife to the 
prejudice of creditors are closely scrutinized and their bona 
fides must be established. (Aultman v. Obermeyer, 6 Neb., 
260; Bank v. Bartlett, 8 Id., 329; Lipscomb v. Lyon, 19 
Id., 511;, Thompson v. Loenig, 13 Id., 386; Seitz »v. 
Mitchell, 94 U. 8., 580.) A deed not at first fraudulent, 
may become so by concealment or non-pursuit. (Hungerford 
v. Earle, 2 Vernon [Eng. Ch.], 260; Hildreth v. Sunds, 
2 Johns. Ch., 36; Scrivenor v. Serivenor, 7 B. Mon. [Ky.], 
374; Bank v. Housman, 6 Paige [N. Y.], 526.) There is 
a presumption against appellees which they must overcome 
by affirmative proof. (Koch v. Rhodes, 10 Neb., 447; Roy 
v, McPherson, 11 Id., 200; Hoagland ». Wilson, 15 Td., 
320.) It is the policy of the law to discourage secret liens. 
(Edminster v. Higgina, 6 Neb., 265; Ansley v. Passahro, 22 
Id., 662.) 


J. C. Robberts, and A. J. Evans, for appellees: 


A conveyance, though voluntary, to a relative, is good 
if grantor at the time is able to secure his creditors (8 
Washburn, R. P., 356; Stewart v. Rogers, 25 Ta., 395; 
Sparkman v. Place, 5 Ben. [U. 8. C. C.], 184); subse- 
quent embarrassment does not make it fraudulent (Ly- 
man v. Cessford, 15 Ia., 229); and one must show that he 
was a creditor at the time, to obtain relief against a fraud- 
ulent conveyance. (Stone v. Meyers, 9 Minn., 294.) This 
case differs from those cited by counsel for appellants on 
the doctrine of concealment and non-pursuit, in that the 
transfer was for a valuable consideration and the grantor 
was not in debt. Silence, without fraud or knowledge of 
its effect, will not constitute estoppel. (Picard v. Sears, 6 
A. & E. [Eng. Q. B.], 469, [S. C. 2 Nev. & P., 488]; 
Malloney v. Horan, 49 N. Y., 111; Anthony v. Stephens, 
46 Ga., 241; Cady v. Gwen, 34 Vt., 598; Banking Co. v, 
Duncan, 86 N. Y., 221; McGovern v. Knoz, 21 O.8., 
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547; Herman Estoppel, secs. 974, 975.) Parties under dis- 
ability are not estopped unless they have been guilty of 
fraud. (Bigelow, Estoppel, 486; Kane v. Herrington, 50 
Tll., 282; Schnell v. Chicago, 38 Ill., 382; Davidson v. 
Young, Id., 146; Rogers v. Higgins, 48 Id., 211; Schwartz 
v. Saunders, 46 Id.,18; Miles v. Lingerman, 24 Ind., 385; 
M’ Coon v. Smith, 3 Hill [N. Y.], 147.) If the one doing 
the act could not have given a deed to the land, his act 
cannot create an estate by estoppel. (Herman, Estoppel, 
sec. 967 ; Lowell v. Daniels, 2 Gray [Mass.], 169; Beaup- 
land v. McKean, 28 Pa. St., 124; Ackley v. Dygert, 33 
Barb. [N. Y.], 176 ; Allen v. Allen, 45 Pa. St., 473.) 


Cons, J. 


This cause was appealed from the judgment of the dis- 
trict court of Butler county, by the First National Bank 
of Seward, Samuel H. Steele, and David Belsley, who ex- 
hibited their creditors’ bills, in the court below, against 
Archibald F, Coon and Rebecca, his wife, Frank R. Coon, 
a minor, and J. G. Ross, setting up that on August 22, 
1884, Archibald F, Coon was the owner of the southwest 
quarter of section 30, township 15 north, range 3 east, of 
the sixth principal meridian, of record, in his name, in 
said county ; that with William H. Westover and J. Rob- 
ert Williams he executed his promissory note to said bank 
for $1,500, due October 22, 1884, with ten per cent inter- 
est; that credit for said loan was given them on the faith 
of said Coon being the owner of said real property; that on 
November 17, 1885, said bank recovered judgment on said 
note against the makers, in the district court of Seward 
county, Nebraska, for the sum of $1,660 and $9.53 costs, 
with interest thereon at ten per cent per annum from the 
date of judgment, which remains unpaid; that on June 29, 
1886, a transcript of said judgment was filed in the dis- 
trict court of Butler county, and execution was issued 
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against said Coon which was duly served and returned 
“nulla bona,” but was levied upon said land. ‘That on 
June 24, 1878, the government of the United States pat- 
ented said land to said Coon; that on October 18, 1884, 
said Coon, and his wife Rebecca, without consideration and 
with intent to defraud the First National Bank of Seward, 
and other creditors, pretended to convey said land to Jacob 
G. Ross, with like intent on his part, who, without consid- 
eration and for like purposes, pretended to convey said land 
to Rebecca Coon and Frank R. Coon; that at the time of 
such fraudulent conveyances Archibald F. Coon was in- 
debted to various creditors $6,000, and the judgment debt- 
ors, Westover and Williams, were entirely insolvent, the 
latter being out of the state and a fugitive from justice ; 
that Archibald F. Coon has no other property except said 
Jand, which, if free of incumbrance, and with an unclouded 
title, is worth about $8,000, out of which said judgment 
can be made, but which, by reason of said fraudulent con- 
veyances, could not be sold to satisfy the same; with prayer 
that the conveyances be set aside, and for general and com- 
plete relief. 

The bill of Samuel H. Steele represents his judgment 
(by proceedings in attachment, commenced October 25, 
1884) against Archibald F. Coon and William H. West- 
over for the sum of $1,535.66, with interest at ten per 
cent per annum, rendered in the district court of Butler 
county, December 8, 1884, and levied upon the same prop- 
erty, with prayer for like relief. 

That of David Belsley represents his judgment against 
Archibald F. Coon and William H. Westover for the sum. 
' of $1,264.30, on note made by the parties Angust 12, 
1884, for $990, with interest at ten per cent per annum, 
rendered in the district court of Butler county June 6, 
1887, with prayer for like relief. 

The record of the judgment of Sumner & Co., on note 


of Westover, Williams & Coon, dated April 22, 1884, for 
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$2,000, at ten per cent interest, in district court of Butler 
county June 6, 1887, for the sum of $2,633.33 and $24.83 
costs, was filed in the case as a lien against the real estate 
in the creditors’ bills herein. 

The defendants answered, setting up that on October, 
13, 1884, A. F. Coon and Rebecca, as husband and wife, 
executed and delivered certain deeds of conveyance of said 

_land to J. G. Ross at the special instance and request of 
Rebecca; that the same were made in good faith and for 
the valuable consideration of $4,000, and on March 27, 
1883, the land was deeded by Rebecca Coon and said Ross 
to Rebecea Coon and Frank R. Coon joiutly; that Re- 
becca Coon unintentionally failed to have her deeds recorded 
and the same became lost without the intention of delaying 
or defrauding the creditors of A. F. Coon, or aiding him 
to contract future indebtedness; that at the time of said 
conveyances to Ross and by him to Rebecca and Frank R. 
Coon, defendant A. F. Coon was not indebted to any per- 
son or persons, and did not after that time become indebted 
on his own account, or that of either of the defendants, or 
of any other person in whom he was pecuniarily interested ; 
and all of the debts contracted after the execution of said 
conveyances were security debts for others from which the 
defendant A. F, Coon neither received nor was promised 
nor expected any consideration for himself or any other 
person; and the judgment which the plaintiff recovered 
and holds against him is a security debt for which these 
defendants nor either of them received any consideration 
whatever ; that the debt so contracted to the plaintiffs, as 
well as all other debts which A. F. Coon may now owe as 
security for others, were contracted without the knowledge 
or consent of the co-defendants or either of them. It is 
further set up that at the time A. F. Coon first conveyed the 
land to Ross, Rebecca Coon was his wife, and the convey- 
ances were made for the express purpose of being recon- 
veyed to the wife and her son, Frank R. Coon. At the 
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time and prior thereto Rebecca Coon was the owner of lots 
one, four, and five in block forty-seven, in David City, 
which were of the value of $1,600, purchased by her of 
one Rolph, with her own money from her father’s estate, 
in the month of June, 1881; that as part censideration .or 
the land in controversy, on March 27, 1883, she conveyed 
said town lots to Ross to be conveyed to A. F. Coon, which 
was executed on the same day; that as a further consider- 
ation for the land she paid A. F. Coon, on the same day, 
the sum of $850. And as a further consideration she dis- 
charged and released A. F. Coon from an obligation and 
debt which was owing by him to her of $1,700, contracted 
as follows in cash: 


Ln thé Pear L867 sccswssmokeveurerdvexaredsciendesiczevenadss $500 
Me BT Distance Aida eoudhsaatdde vaient dapuceadeyeayte 100 
fe L816 cccswesaicedcevicsuces stave enseaee¥ereeeed nae 100 
ef L880. se ccdcesidcaeweveesssciey dates svoncveseed dee 500 
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which sums were received from her father’s estate and were 
loaned by her to A. F. Coon, under an agreement between 
them at said times that the same should be repaid. 

It is also set up that the deeds and conveyances made on 
the 13th of October, 1884, by the defendant’s conveying 
the land in controversy were so made in lieu and place of 
those of March 27, 1883, which had become lost. Defend- 
ants deny all allegations of fraud, and deny that A. F. 
Coon was the owner of the land in controversy at the time 
of signing the note on which the plaintiffs’ judgments are 
based, or that the land at that time was standing in his 
name; with prayer for complete discharge from the com- 
plaints of the petitioner’s bill. 

The First National Bank of Seward made reply deny- 
ing the allegations of the defendant’s answer, except that 
the deeds mentioned were executed March 27, 1883, and 
that those of October 13, 1884, were in lieu of those of 
March 27, 1883, and that defendant Coon was a surety 
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on the note .taken by plaintiff on which the judgment is 
based; and avers that the defendants, by reason of their 
failure to place on record in Butler county, Nebraska, the 
deeds alleged to have been made March 27, 1883, until 
long after contracting the indebtedness to plaintiff, which 
was contracted upon the responsibility of A. F. Coon, and 
upon the fact that the title to the land mentioned stood in 
his name, upon which the plaintiff relied that he was the 
owner thereof, and liad no means of knowledge that A. F. 
Coon had ever made the deeds of date March 27, 1883, 
as stated in the answer—that by reason of the fraudulent 
acts of the defendants in negligently and carelessly with- 
holding from the records the deed of March 27, 1883, the 
defendants are estopped from claiming any rights whatever 
under said deeds or any interest in said land as against the 
plaintiff. 

The answer of defendants to the bills of Steele and 
Belsley were of the same tenor and defense as that stated 
in the case of the bank; that of the minor defendant, 
Frank R. Coon, was by guardian ad litem. 

There was a stipulation by the parties in the court below 
that the several cases of The First National Bank of 
Seward, Samuel H. Steele, David Belsley, and Sumner & 
Co. against Archibald F. Coon and others shall be econ- 
solidated for the purposes of trial and the final determi- 
nation of the rights of the several parties as of the 14th of 
Jnly, 1887; that in the cases of Sumner & Co. and Belsley 
the defendants shall answer as of that date to the same 
effect as in the cases of the bank and of Steele, and replies 
in all cases shall.be to the effect of that in the case of the 
bank ; and that the parties in each case may severally object 
to all testimony offered as to competency and relevancy the 
same as if taken separately, with other special provisions 
as to the equal terms in the several cases upon which the 
merits of each shall be considered and adjudicated; not 
deemed necessary to further set out; the agreement to be 

38 
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filed and treated as a part of the record of the consolidated 
case as a general stipulation, dated February 9, 1888. 

There was a trial to the court under the terms of this 
stipulation, with findings for all the defendants and judg- 
ment that the consolidated case and the several actions upon 
which it is fornded be dismissed at the cost of the plaint- 
iffs, and that the title to the land in the petitions described 
be forever quicted and settled in the defendants, Rebecca 
Coon and Frank R. Coon, jointly. 

It appears from the bill of exceptions that on the 27th 
day of March, 1883, and for a long time prior, the defend- 
ants, Archibald F. Coon and Rebecca Coon, were husband 
and wife, and that the defendant Frank Coon was their 
infant and only child. Archibald F. Coon was the owner 
of a farm adjoining David City, consisting of about one 
hundred and sixty acres of improved land of the value of 
five thousand two hundred and eighty-five dollars. Re- 
becca Coon was the owner of a homestead in David City 
consisting of three city lots on which were a dwelling 
house and appurtenances, which were used and occupied by 
all of the above named defendants as their family home- 
stead. The occupation of Archibald F. Coon was that of 
United States postmaster at David City, and he was not 
indebted. Rebecca Coon, after her intermarriage with 
Archibald, had received from her father, during his life, 
and from his administrators, after his death, at sundry 
times, and in various amounts, the aggregate sum of about 
four thousand dollars. About eighteen hundred and fifty 
dollars of this money she had at sundry times, and in differ- 
ent amounts, loaned to her husband, the said Archibald, 
sixteen hundred and fifty dollars of which she had invested — 
_ in the purchase of the homestead in David City, occupied 
by the family, as above stated, and about five hundred 
dollars of which she had then in possession. It also ap- 
pears that at the said date Archibald F. Coon and Rebecca 
Coon executed a deed to the defendant J. G. Ross, of the 
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farm above referred to, and Ross executed a decd of the 
same property to Rebebca Coon and Frank Coon, the niaor. 
At the same time Rebecca Coon and Archibald F. Coon 
executed to said J. G. Ross a deed of the homestead, alove 

. referred to, and Ross executed a deed of the homesteal! to 
Archibald F. Coon. These deeds were all placed, by the 
attorney who drafted them, into the hands of Reb :cca 
Cvoon. They were none of them ever recorded. 

On the 12th day of August, 1884, Archibald F. Cc on, 
together with one J. Robert Williams, and as surety for 
him, executed and delivered to the Platte Valley Bankr a 
promissory note for the sum of nine hundred and ninaty 
dollars, due the first day of September, next thereafter. 
On the Ist day of October, 1884, he, together with said J. 
Robert Williams, and one W. H. Westover, and as surety 
tor them, executed and delivered to Samuel H. Steele, a 
promissory note for two thousand dollars, due thirty days 
from said date. On the 22d day of April, 1884, he, to. 
gether with Westover and Williams, and as surety for them, 
executed and delivered to Sumner & Co. a promissory note 
for two thousand dollars, due thirty days from said date, 
and on the 22d day of August, 1884, he, together with said 
J. Robert Williams and W. H. Westover, and as surety 
for them, executed and delivered to the First National 
Bank of Seward a promissory note for fifteen hundred 
dollars, due on the 22d day of October, 1884. These notea 
were afterwards reduced to judgment by the respective hold- 
ers thereof as against the said Archibald F. Coon, and which 
judgments are sought to be enforced by the respective cred- 
itor’s bills in this action. (The note to the Platte Valley 
Bank passed into the hands and became the property of 
the plaintiff, David Belsley.) 

It further appears that some time between the first and 
thirteenth days of October, 1884, the said J. Robert 
Williams and W. H. Westover, who were engaged in busi- 
ness as copartners under the firm name and style of 
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Westover & Williams, failed in business, became and were 
insolvent, and one of them absconded. Thereupon some 
of the said creditors began to press the said Archibald F. 
Coon for payment. 

It further appears that on the 13th day of October, 1884, 
Archibald F. Coon and Rebecca Coon executed another 
deed to J. G. Ross of the said farm, and Ross executed an- 
other deed of the same property to Rebecca Coon and 
Frank Coon. At the same time Rebecca Coon and Archi- 
bald F. Coon executed to said J. G. Ross another deed of 
the homestead and Ross executed another deed of the home- 
stead to Archibald F. Coon. All of these last mentioned 
deeds were immediately placed upon record. After the re- 
cording of the above conveyances Archibald F. Coon had 
no property standing in his name out of which the said 
judgments or any of them could be made or collected. 

It is one, though not the principal, ground of contention, 
on the part of the defendants, that the case turns upon the 
* consideration of the conveyances made on the 27th day of 
March, 1883, and that as at that time the defendant, 
Archibald F. Coon, was not indebted to any one, and es- 
pecially not indebted to any or either of the plaintiffs, and 
did not purpose or contemplate entering upon or engaging 
in any hazardous enterprise, and especially not those which 
resulted in the indebtedness upon which plaintiffs’ judg- 
ments were rendered, the conveyance of the farm made 
on that day, even if voluntary and without consideration, 
was not nor could have been fraudulent. The other and 
principal ground is applicable to both sets of convey- 
ances, that Rebecca Coon was a bona fide creditor to the 
extent of about nineteen hundred dollars for money actu- 
ally loaned to him by her, which she had received from 
her father and from her father’s estate; that this indebt- 
edness, together with five hundred dollars which she then 
‘had in hand, derived also from her father’s estate, and 
which she paid to Archibald F. Coon on the day of the 
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execution of the first set of deeds, and the homestead, which 
was worth and had actually cost her sixteen hundred and 
fifty dollars, and was conveyed to Archibald F. Coon, as 
for that sum as a consideration, constituted a full and fair 
consideration for the conveyance of the farm from Archi- 
bald F. Coon to Rebecca Coon’ and Frank Coon; so that 
as to the last set of conveyances, although at the date of 
their execution Archibald F. Coon had incurred the obli- 
gation upon which the several plaintiffs’ judgments were 
afterwards rendered, as none of the liens had then attached, 
the conveyance of the farm was free from fraud either in 
fact or in law. 

Neither of the conveyances of the farm can be upheld as 
a voluntary conveyance. The second conveyance, for the 
obvious reason that at its date the grantor, Archibald F, 
Coon, had already incurred the obligations upon and for 
which the several judgments of the plaintiffs were after- 
wards rendered against him; and the first conveyance, for 
the reason that the deed was in law concealed and not pur- 
sued in not being placed upon record, in the due and ordinary 
course of business in like transactions, nor until after the 
incurring of the obligations by the grantor which are now 
sought to be enforced against said farm—indeed never was 
recorded. 

“A deed not fraudulent at first, may become so after- 
wards by being concealed or not pursued, by which means 
creditors have been drawn in to lend their money.” (Hil- 
dreth v. Sands, 2 Johns. Ch., 35.) “A deed concealed from 
the public, the grantor remaining in possession and-acquir- 
ing credit on the strength of his supposed ownership of 
the property, is fraudulent.” (Barker v. Barker’s Assignee, 
2 Woods [U. S. C. C.], 87.) In addition to cases cited in 
the brief of counsel for appellants see also Sexton v. 
Wheaton, 8 Wheat. [U. S.], 229; Worsley v. DeMattos, 1 
Burr. [Eng. K. B.], 467; Leukner v. Freeman, Freem. 
[Eng. Ch.], 236.) 
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But the conveyance of the farm made on the 13th day 
of October, 1884, will be upheld to the extent of the actual 
consideration which passed therefor between the Cvons, 
husband and wife. 

In the case of Aultman, Taylor & Co. v. Obermeyer, 6 
Neb., 260, this court, in the opinion, said: “ Trausactions 
between husband and wife, in relation to the transfer of 
property from one to the other, by reason of which credit- 
ors are prevented from collecting their just dues, will be 
scrutinized very closely, and the bona fides of such transac- 
tions will have to be established beyond question in order 
to be sustained by a court of equity.” Said case was cited 
and the above from the opinion quoted in the opinion in 
the case of First National Bank v. Bartlett, 8 Neb., 319, 
and to the quotation is added “The reason is, that there is 
such a community of interest between husband and wife, that 
such transfers are often resorted to for the purpose of with- 
drawing the debtor’s property from the reach of his credit- 
ors, and preserving it for his own use. Therefore, in a 
contest between the wife and the creditors of her husband, 
there is a presumption against her which she must over- 
come by affirmative proof.” The above was reiterated in 
the case of Thompson v. Loenig, 13 Id., 386, and again in 
that of Lipscomb v. Lyon, 19 Id, 511. 

But admitting the presumption to be against Mrs. Coon 
and subjecting the facts of the case, as shown by the bill 
of exceptions, to the severest scrutiny and closest examina- 
tion, it appears that she has invested in the farm about 
twenty-four hundred dollars in money derived from her 
father, and from his estate, in the farm in question, and 
that she did this in good faith. True, this investment was 
consummated by the first conveyance, which was never re- 
corded, but this was not a voluntary conveyance, but made 
upon a good and valuable, if not upon a full, consideration. 
The failure to record the deed was not intentional on the part 
of the grantee, although there is some evidence tending to 
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prove that she kept the deed off of the records lest a knowl- 
edge of the conveyance might cause uneasiness on the part 
of the bondsmen of Archibald F', Coon as postmaster. This 
evidence is sufficiently rebutted. But be that as it may, 
although the first deed was not recorded until after the 
incurriug of the obligations by Archibald F. Coon, upon 
which plaintiffs’ judgments were rendered, Mrs. Coon was 
placed in no worse condition than though it had never 
been made; and it having been lost or accidentally destroye:!, 
there was no fraud on her part in receiving a new con- 
veyance to replace it to the extent of the money which 
she had actually advanced or paid to her husband as a 
consideration therefor. How was it on the part of Archi- 
bald F. Coon at the date of the last conveyance? He had 
become obligated to the plaintiffs to pay them large sums 
of money; he had also received from his wife a much 
larger sum. None of the former had become liens upon 
the farm; the latter, by reason of the last conveyance, was, 
to say the least of it, an equitable lien upon the farm. It 
was, therefore, as I conceive, no fraud against the plaintiffs 
for him to pay or secure the money received from and due 
to his wife by a reconveyance of the farm. 

In speaking of the amount of the consideration a'= 
vanced and paid to Archibald F. Coon by Rebecca Coon 
for the conveyance of the farm, I do not include the value 
of the homestead. The former as the husband of the lat- 
ter, aid being in the actual possession of this property, 
they, together as one family, residing upon and occupying 
it as a homestead, although the general title was in the wife, 
had an indefeasible estate in it; and while I do not say 
that the conveyance of such general title by her to him was 
no consideration for the conveyance of the farm by him to 
her, it is obvious that the general value of the homestead 
as property in the market furnishes no measure or index 
of the value of a conveyance of such general title from the 
wife to the husband, Before such conveyance, as well as 
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after, no conveyance of the homestead to a third person, 
without the assent and signatures of both husband and 
wife, would be effective or binding upon either, nor would 
any incumbrance sought to be created or suffered, and 
upon the death of either, at least a life estate therein wil! 
vest in the survivor. I therefore conclude that while, 
under the facts and circumstances of this case, the legal 
title of the farm passed to Rebecca Coon and Frank Coon 
by virtue of the deed of October 13, 1884, they took and 
hold such title subject to the equities and liens of the 
plaiutiffs, or those of them whose claims or judgments 
became liens against the property of Archibald F. Coon 
prior, in point of time, to the extent of the fair market 
value of said farm over and above the sum of $2,400. 

The decree of the district court is reversed and a decree 
will be entered in this court for the plaintiffs, establishing 
their several and respective liens upon the said farm in the 
order of their several and respective priorities, as herein- 
after stated, subject nevertheless to the prior lien and title 
of the said Rebecea Coon and Frank Coon to the sum, 
amount, and value of $2,400 thereon. 

The several and respective amounts and priorities of 
said liens are fixed and declared as follows: 

1. Rebecea Coon and Frank Coon, amount, $2,400. 
Date, March 27, 1883, 

2. Samuel H. Steele, amount, $1,548.11. Date, October 
26, 1884. 

3. First National Bank of Seward, amount, $1,669.53. 
Date, November 17, 1885. 

4. David Belsley, amount, $1,264.30. Date, June 6, 
187. 

5. Sumner & Co., amount, $2,658.16. Date, June 6, 
1887. 

For the purposes of such decree the value of said farm 
is found and fixed at $5,285. 

Upeu the payment by the defendants, Rebecca Coon and 
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Frank R. Coon, to the clerk of this court, within six months 
from the date of the entry of this decree herein, of the sum 
of $2,885, with interest thereon from the date of said decree 
at seven per cent, and the costs of this action in both courts, 
to be distributed to the plaintiffs according to the priorities of 
their several and respective liens, the said farm will be fully 
and entirely discharged of and from said liens and each and 
all of them. 
DECREE ACCORDINGLY. 


THE other Judges concur, 


State oF NEBRASKA V. JAMISON BALL, 
[FILED OcTOBER 16, 1889. ] 


1. Liquors: Girr: Srarurory CONSTRUCTION: INDICTMENT. 
Where an indictment for the violation of section 11 of chapter 
50 of the Compited Statutes contains the charge that the person 
accused did on a certain day sell and give away intoxicating 
liquors, it was held that the words “ give away’? did not charge 
the offense of giving away upon a pretext under the provisions 
of the section, and that they were mere surplusage and to he ig- 
nored by the court to which the indictment was returned; also, 
that the language of the indictment did not necessarily charge 
the defendant with selling and giving away upon a pretext the 
particular liquor described in the indictment, and that the only 
office of the words ‘“‘ give away’ in the indictment was in snb- 
stance a charge of the delivery of the liquor sold. 


2. 


The mere giving away of intoxicating liquors 
when not upon a pretext or with any intention or purpose to 
violate the law is not necessarily a crime, without reference to 
the circumstances, condition, or necessity under which the gift 
was made, : 


Exceptions from Gage county, BroaDy, J., presiding. 
Filed under the provisions of sec. 515 of the Criminal 
Code. 
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Hugh J. Dobbs, for plaintiff in error, cited: State v. 
Pischel, 16 Neb., 491; Kruger v. State,1 Neb., 371; 1 Bish. 
Cr. Proc. (8d Ed.), secs. 440, 478, 480; State v. Freeman, 
8 Towa, 428; State v. Ansaleme, 15 Id., 44; McKinney v. 
State, 25 Wis., 378; State v. Coffey, 41 Tex., 46. 


Rickards & Prout, for defendant in error, cited: State v. 
Pischel, 16 Neb., 491; 1 Bish. Cr. Proce. (8d Ed.), sec. 432. 


Reese, Cu. J. 


At the February term, 1889, of the district court of 
Gage county an indictment was returned by the grand 
jury against Jamison Ball, the material averments of 
which were as follows: “That Jamison Ball, late of the 
county aforesaid, on the 28th day of November, in the year 
of our Lord one thousand eight hundred and eighty-eight, 
in the county of Gage and state of Nebraska aforesaid, then 
and there being, did then and there knowingly, willfully, 
and unlawfully sell and give away to one Syd L. Ellis 
intoxicating drinks or liquors, to-wit, about one gill of 
whisky, without having first obtained a license to sell in- 
toxicating drinks or liquors and given a bond to the state 
of Nebraska as is required by Jaw.” 

To this indictment a motion to quash was filed by the 
accused, the ground thereof being that it was vague, uncer- 
tain, and indefinite, and that more than one offense was 
attempted to be charged therein. The motion was sus- 
tained and the indictment quashed, to which the county 
attorney excepted and brings the case to this court for re- 
view under the provisions of sec. 515 of the Criminal 
Code. The case calls for a construction of section 11 of 
chapter 50 of the Compiled Statutes, entitled “ Liquors.” 
The section is as follows: 

“All persons who shall sell or give away, upon any pre- 
text, malt, spirituous, or vinous liquors, or any intoxicat- 
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ing drinks, without having first complied with the provi- 
sions of this act, and obtained a license as herein set forth, 
shall for each offense be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined not less than 
one hundred dollars, nor more than five hundred dollars, 
or be imprisoned not to exceed one month in the county 
jail, and shall be liable in all respects to the public, and to 
individuals, the same as he would have been had he given 
bonds and obtained license as herein provided: Provided, 
That any person or persons shall be allowed to sell wine 
made from grapes grown or raised by said person or per- 
sons on land belonging to or occupied by said person or 
persons in the state of Nebraska, the same to be sold in 
quantities not less than one gallon, without procuring the 
license provided for in this chapter.” 

It is contended by counsel representing the district court 
that the indictment is bad for duplicity, in that it sufh- 
ciently charges the accused with a violation of the section 
both in selling and in giving away the liquor described ; 
that it is a crime to give away as well as to sell the liquors 
named in the indictment, and both being charged, the in- 
dictment is bad; that if the words “give away” were 
eliminated, the indictment for selling in violation of law 
would remain; and that if the word “sell” were stricken 
out, the crime of giving away would be as fully charged. 
It is also coutended that as the indictment stands the sell- 
ing and giving away are both charged with reference to the 
same liqnors and therefore the indictment is indefinite, un- 
certain, and ambiguous, as both charges cannot be true of 
the same act. 

Upon the other hand it is contended by the county at- 
torney that the words “and give away” must be treated 
as surplusage, ar | that the indictment charges only the 
crime of selling, the giving not having been alleged to have 
been upon a pretext and no such pretext being described 
in the indictment. 
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The section under consideration was evidently intended 
to prohibit the sade of intoxicating liquors by those having 
uv license to engage in the traffic. This is the primary 
object of the law. ‘ In order to make the prohibition ef- 
fective the legislature saw proper to provide against its 
evasion by subterfuge or pretext in giving away —as by 
the sale of articles of no value accompanied by a gift of 
the liquor or by any ostensible or colorable transaction 
by which the liquor could be disposed of without a sale 

-and yet constitute the principal element of the sale or 
barter. 

Webster in his Unabridged Dictionary defines the word 
pretext as “ostensible reason or motion assigned or as- 
sumed as a color or cover for the real reason or motive; 
false appearance ; pretense.” 

It was evidently not the intention of the legislature to 
make the simple act of giving away intoxicating liquors a 
crime without reference to the circumstances, necessities, or 
conditions attending tie giving ; and therefore the giving of 
intoxicating liquors when wholly unaccompanied by an in- 
tention to evade the law is not necessarily a crime. We 
are strengthened in this view by reference to section 31 of 
the same chapter, which makes it a crime for any person to 
treat another or to give away any liquor, beer, wine, or 
iutoxicating beverages whatever, purchased and to be drunk 
in any saloon or other public place where such liquors or 
beverages are kept for sale. If it had been the intention 
of the legislature to make the giving away of intoxicating 
liquors a crime in all cases, then the enactment of the sec- 
tion above referred to would have been wholly useless, as 
the offense would have been completely covered by section 
11 above quoted. Ifthe giving “was upon any pretext” 
for the purpose of evading the law, the pretext under 
which it was given would have to be set out substantially 
in the indictment. The indictment in this case, therefore, 
did not charge the crime of “giving away” under the 
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provisions of the section quoted, and did not charge a vio- 
Jation of the law in that particular. 

We think also that the contention of counsel for the 
district court, that the indictment was vague and uncertain 
as charging both the selling and giving away, within the 
meaning of the statute, of the same article of intoxicating 
liquors, cannot be maintained. As we have seen, in order 
to constitute a crime the giving must be upon some pre- 
text for the purpose of evading the law, and the term 
“give away” does not import such an act. This being 
true, the allegation of the indictment can charge nothing 
more than the sale and delivery of the liquor to the 
person named. That it might have been better pleading 
to charge in direct terms the sale and delivery of the liq- 
uor is perhaps true (although the term sale probably in- 
cludes both), yet we cannot see that more than this was 
charged. 

This being true, the learned district court erred in his 
ruling upon the motion to quash. As no further proceed- 
ing can be had upon this indictment, the case will not be 
remanded. , 

JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


L. F. Grimes ET Au. v. C. K. CHAMBERLAIN ET AL. 
[FILED OcTOBER 16, 1889.] 


1, Practice: DismissaL WiTHoUT PResuDIcE. An action may be 
dismissed without prejudice to a future action by a plaintiff 
before the final submission of the case to the jury or court where 
the trial is to the court (sec. 430 of the Civil Code); and such 
dismissal may be made at the option of the plaintiff without 
leave of the court. It is a right specially given by statute 
which the court has no power to refuse. An entry of dismissal 
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terminates the jurisdiction of the court over the cause of action 
presented by such plaintiff, except for the purpose of entering 
the order of dismissal and renderiug judgment for costs. 


2. Supreme Court: JuRispIcTIon. The supreme court, in the 
exercise of its appellate jurisdiction, has no authority to rein- 
state a cause in the district court which bas been there volun- 
tarily dismissed by the plaintiff. Where it is claimed that a 
dismissal was obtained by fraud, an application to reinstate 
must be made in the court where the cause was pending at the 
time the dismissal was entered. ; 

An order of the district court refusing to dismiss 

@ cause upon the motion of a defendaut is not a final order which 

can be reviewed upon error to the supreme court. 


3. 


Error to the district court for Johnson county. Tried 
below before APPELGET, J. 


S. P. Davidson, for plaintiff in error: 


The agreement between Wright and Chamberlain, under 
which the latter’s interest in the suit arose, was champer- 
tous and void. (Backus v. Byron, 4 Mich., 535; Barker v. 
Barker, 14 Wis., 181*; Allard v. Lamirande, 29 Wis., 502; 
Wildey v. Orane, 63 Mich., 720; Crim. Code, sec. 159; 
Key v. Vattier,1 O., 142; Poev. Davis, 29 Ala., 676; Lath- 
rop v. Bank, 9 Mete. [Mass.], 489; Lytle v. State, 17 Ark., 
663, 679; McDonald v. R. Co., 29 Ia., 170-4; Boardman 
v. Thompson, 25 Id., 487; Ackert v. Barker, 131 Mass., 
436; Belding v. Smythe, 138 Id., 530-2; Miller v. Larson, 
19 Wis., 463.) There is nothing in this case upon which 
a lien for fees could attach. (Comp. Stats., ch. 7, sec. 8; 
Lavender v. Atkins, 20 Neb., 206.) _ 


A, M. Appelget, and C.K. Chamberlain, for defendants 
in error. No brief filed. 


ReExEsE, Cu. J. 


This action was instituted in the district court of John- 
son county in the name of William R. Wright and Sytha 
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Phillips, formerly Sytha Wright, as the heir at law and 
widow of Henry R. Wright (the said William R. Wright 
being the sole heir), as plaintiffs, and against L. F. Grimes, 
as defendant, to quiet the title to certain real estate described 
in the petition. The petition was filed on the 8th day of 
December, 1888, and on the 7th day. of January, 1889, 
Grimes filed a demurrer to said petition. On the 4th day 
of May, 1889, defendant in error, Chamberlain, filed his 
petition by which he sought to be made a party defendant 
in the action, alleging that he had an interest in the subject- 
matter of the suit and a legal estate in the land in dispute 
and adverse to both plaintiff and defendant. On the 6th 
day of May the plaintiffs, William R. Wright and Sytha 
E. Phillips, filed a “motion for dismissal of the action,” 
which, omitting the formal parts, was as follows: “The 
above suit having been commenced by reason of induce- 
ments held out to us and before we were fully advised 
of our riglits in the premises, we therefore of our own 
motion dismiss the above entitled cause and ask that the 
court enter an order herein dismissing the same.” This 
instrument was signed by the parties themselves, and not 
by an attorney for them. It bore date January Ist, 1889. 
On the 18th day of May the application of Chamberlain 
to be made a party defendant was argued and submitted 
to the court; and on the 22d day of the same month 
defendant Grimes, by his attorney, filed his motion to 
dismiss the case, assigning as grounds therefor the fol- 
lowing: 

1. Said plaintiffs were induced to institute said cause be- 
fore they fully understood whether such suit was necessary 
or not aud before they understood the facts. 

2. Said plaintiffs, before any answer was filed in said 
cause, asked that said cause be dismissed. 

3. Said plaintiffs still ask for a dismissal of said cause. 

4, Defendant Chamberlain has no such interest in this 
controversy as should be litigated in this suit. 
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5. All other parties in this suit ask that this cause be 
dismissed. 

The petition and numerous exhibits attached to said mo- 
tion, including the dismissal filed: by the plaintiff, were re- 
ferred to as a part of itand for the purpose of that hearing 
were included in it. On the same day A. M. Appelget 
filed his petition for leave to intervene, alleging that he was 
a duly authorized attorney of the district court, and as 
such was employed by and on behalf of the plaintiffs in 
the action at the time of the commencement of the suit; 
that prior to the filing of the dismissal of the suit by 
plaintiffs, which was filed without the knowledge of the 
said attorney, the applicant filed, in connection with C. K. 
Chamberlain, also an attorney for plaintiff in said cause, 
his lien as attorney for services rendered plaintiff, in the 
sum of $2,000, and gave notice to the attorneys of the de- 
fendant in writing of the filing thereof; that no part of 
the said $2,000 had been paid, and that he had an interest 
in the subject-matter in litigation to the extent of the said 
lien and adverse to both plaintiff and defendant. He 
therefore asked to be made a party defendant and to be per- 
mitted to defend as against defendant Grimes and prosecute 
the suit as against the plaintiff. On the same day, to-wit, 
May 22, 1889, the following order was made in the case, 
being the only one shown by this transcript: 

“And now on this 22d day of May, A. D. 1889, this 
cause coming on further to be heard upon the application 
of defendant A. M. Appelget to be made a party defend- 
ant, and after the introduction of the proofs and the argu- 
ments of counsel, it is considered and ordered that said 
application of said A. M. Appelget to be made a party 
be and the same is sustained and he is made a party de- 
fendant, to which defendant Grimes excepts. And the 
court, having had the cause under advisement, upon the 
application of Clarence K. Chamberlain to be made a 
party defendant, and being advised in the premises, it is 
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considered and ordered that said application be sustained, 
and said Clarence K. Chamberlain be made a party de- 
fendant, to which defendant Grimes excepts, and is allowed 
forty days from the rising of court to reduce exceptions to 
writing, and defendants Appelget and Chamberlain allowed 
thirty days in which to plead. And thereupon this cause 
coming on further to be heard, upon the motion ot d:fend- 
ant Grimes to dismiss this cause, and after the introduction 
of the evidence and argument of counsel, it is considered 
and adjudged that said motion be and the same is hereby 
overruled and denied, to which defendant Grimes excepts, 
and is allowed forty days from rising of court to reduce 
his exceptions to writing.” 

For the purpose of a review plaintiff in error, who was 
defendant in the district court, brings the case here by pro- 
ceedings in error. 

Since the filing of the case in this court William R. 
Wriglit presents his motion, by which he “moves the court 
for an order declaring his dismissal of the action in the 
district court to be fraudulent and void, and striking the 
same from the files in the case, or that the cause be re- 
manded to the district court for action in the premises.” 
Certain affidavits and other exhibits attached to the tran- 
script are referred to in support of his motion. “ He further 
tenders to the said Grimes the sum of $210, being the sum 
paid by said Grimes and refused by reason of the fraudu- 
lent representation of said Grimes, as more fully set out in 
said exhibits. He asks to be restored to his rights in the 
premises as fully as though said papers purporting to be 
a dismissal had not been executed or filed.” 

The defendants in error, Chamberlain and Appelget, also 
tiled their motion to dismiss the proceedings in error, as- 
signing as a ground for such motion that neither the rul- 
ing of the court upon the motion of plaintiff in error to 
dismiss the action in the court below, nor its ruling upon 
the application of Chamberlain and Appelget to be made 

39 
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parties defendant, was a final order which could be reviewed 
by proceedings in error, and asking that the cause be re- 
manded to the district court for further proceedings. 

The cause is submitted upon these motions and gener- 
ally. 

As we view the case, there is no question presented by 
the motion of Wright which can be decided by this court. 

Section 430 of the Civil Code provides that “An action 
may be dismissed without prejudice to future action; first, 
by the plaintiff, before the final submission of the case to 
the jury, or to the court, where the trial is by the court.” 
As is shown by the dates hereinbefore given on which the 
various proceedings were had, the dismissal of the case 
was made by Wright and Phillips pending the demurrer, 
and before answer filed. By the filing of his dismissal in 
the district court his case was at an end, and in so far as 
he was concerned the court could do nothing more than 
render judgment against him for costs. 

This court, in the exercise of its appellate jurisdiction, 
can take no action on this motion to have his dismissal de- 
celared fraudulent or to remand the case. He did not bring 
it here and he cannot cause it to be remanded. The court 
therefore declines to enter upon an investigation of the 
manner in which the dismissal was procured or to under- 
take to settle any questions growing out of it. His rem- 
edy is in the district court. 

The next question presented is upon the motion of de- 
fendants in error, Chamberlain and Appelget, to dismiss 
the proceeding in error, the contention being that neither 
the ruling of the court upon the motion of plaintiff in 
error to dismiss, nor upon the application of defendant in 
error to intervene, was a -final order from which error 
would lie. 

- By sec. 581 of the Civil Code a final order which may 
be reviewed upon error is defined, and is said to be “An 
order affecting a substantial right in an action when such 
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order in effect determines the action and prevents a judg- 
ment and an order affecting a substantial right made in a 
special proceeding, or upon a summary application in an 
action after judgment.” 

In view of the many decisions of this court construing 
this section it would seem hardly necessary to enter upon 
its consideration here, The order made was not final be- 
cause, whether right or wrong, the case remains upon the 
docket of the district court for further hearing. The order 
does not prevent a judgment or determinea right. It can- 
not therefore be reviewed upon error until after a final 
judgment is rendered in the case which remains in the dis- 
trict court. 

The motion to dismiss the procecding in error is sus- 
tained. 

JUDGMENT ACCORDINGLY. 


THE other Judgés concur. 


_J. M. Eckman v. M. Hamonp. 
(FILED OcTOBER 16, 1889.] 


1. Attachment: Unpeetakina: Parties. An undertaking in 
attachment signed by the sureties alone and not signed by the 
plaintiff in the action is not void. And where. an attachment 
is wrongfully issued a suit can be maintained on such under- 
taking, without making the attachment plaintiff a party to the 
action. 


2. 


: DIssOLUTION. Where service of summons is had upon 
an attachment defendant, and he appears to the action, he can- 
not maintain a suit upon the attachment undertaking upon the 
ground that the attachment was wrongfully issued, without 
having cbtained a judgment of the court in which the attach- 
ment proceeding was pending discharging the attachment. 
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Error to the district court for Pawnee county. Tried 
below before APPELGET, J. 


Story & Story, for plaintiff in error: 


The law requiring an undertaking forms a part of the 
contract. (Cutler v. Roberts, 7 Neb., 13.) The undertak- 
ing must be executed by one or more sureties. (Code, 926.) 
If plaintiff in attachment were not required to sign the 
undertaking but did so, his signature would be null; 
whereas when he does sign, he is held liable as prin- 
cipal. (Raymond v. Green, 12 Neb., 215; Tessier v. Crow- 
ley, 17 Neb., 207.) The undertaking must therefore be 
executed by attaching plaintiff as principal, unless the 
surety waive that requirement. (Gregory v. Cameron, 7 
Neb., 419 ; Bollman v. Pasewalk, 22 Neb., 761.) Where 
attachment defendant appears, no action upon the undertak- 
ing lies unless attachment has been dissolved. (McReady 

.v. Rogers, 1 Neb., 124; Pixley v. Reed, 26 Minn., 80; 
Nolle v. Thompson, 3 Mete. [Ky.], 121; Sloan v. Me- 
Cracken, 7 Lea [‘Tenn.]}, 626 ; State v. Beldsmeier, 56 Mo., 
226; Bump v. Betts, 19 Wend. [N. Y.], 421; Alexander 
v. Jacoby, 23 O. 8., 358.) 


C. M. Corlet, for defendant in error: 


Suit must be brought on the bond alone, unless the at- 
tachment be malicious. (Tallant v. Gas Light Co., 36 Ia., 
262.) Right of action accrues on the bond, as attachment 
defendant is disturbed in the possession of his property. 
(Campbell v. Chamberlain, 10 Ia., 337.) 


Reese, Cu. J. 


This is a proceeding in error to the district court of 
Pawnee county. 
It appears from the record that an attachment was insti- 
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tuted against defendant in error by the Bank of Burchard 
and an undertaking in attachment was filed, signed by 
plaintiff in error alone. 

A proceeding in garnishment was instituted and the gar- 
nishee was summoned to appear in court and answer as to 
property, moneys, or credits held by him belonging to the 
defendant in the action. He was the county clerk of Paw- 
nee county, and in his answer disclosed that he held no 
property or money belonging to the defendant in the ac- 
tion, but as county clerk he had possession of a county 
warrant, which was issued to defenclant and would be for 
delivery in a short time. A motion was filed to dissolve 
the attachment on the ground that the facts stated in the 
affidavit were untrue. This motion was filed prior to the 
answer of the garnishee, but the court declined to act 
upon it until after the answer of said garnishee had been 
taken. When the garnishee disclosed the fact that he was 
in possession of the county warrant as county clerk he 
was discharged and no order made against him. The 
cause then came on for trial, when judgment was rendered 
in favor of the bank but no order at any time was made 
with reference to the attachment proceeding. This action 
was brought upon the attachment undertaking. 

A number of questions are presented by the briefs of 
plaintiff in error, but we will notice but two. The first of 
which is that the suit could not be maintained against him 
for the reason that the undertaking in attachment was 
not signed by the plaintiff in the action and was therefore 
void, : 

Sec. 926 of the Civil Code, under which the undertaking 
in attachment was filed, is as follows: “ When the ground 
of attachment is that the defendant is a foreign corpora- 
tion, or a non-resident of the state, the order of attach- 
ment may be issued without an undertaking, but in all 
other cases the order of attachment shall not be issued 
by the justice until there has been executed in his office, by 
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one or more sufficient sureties of the plaintiff, to be ap- 
proved by the justice, an undertaking not exceeding 
double the amount of the plaintiff’s claim, to the effect that 
the plaintiff shall pay the defendant all damages which he 
may sustain by reason of the attachment, if the order be 
wrongfully obtained.” 

It will be seen by reference to this section that there is 
no requirement that the undertaking should be signed by 
the plaintiff in the case, but that an undertaking not ex- 
ceeding double the amount of the plaintiff’s claim, executed 
by one or more sufficient sureties of the plaintiff, must 
be filed: in the office of the justice. The undertaking, there- 
fore, was not void. 

The next contention of plaintiff in error which it is 
deemed necessary to notice is, that the suit could not be 
maintained upon the undertaking in attachment without 
the attachment having been discharged as wrongfully is- 
sued, by the court in which the attachment proceedings 
were pending. 

This question was presented to the district court by in- 
structions to the trial jury asked by plaintiff in error and 
which were refused. We think the law is pretty well set- 
tled, that where an attachment proceeding is instituted 
against a party upon whom service of summons is made 
and who appears or might have appeared in the action in 
order to maintain an action upon an attachment bond, it is 
necessary that he allege in his petition and prove upon the 
trial that the attachment has been discharged. (See Max- 
well’s Practice in Justices’. Courts, 334; also Maxwell on 
Pleading and Practice, 497; Drake on Attachment, °sec. 
162a.) The decision of a court in an attachment proceeding 
upon a motion to discharge the attachment being a final 
order, which either party might have reviewed by proper 
proceeding in error, it was necessary that a judginent be 
had upon the motion. This was not done and the action 
cannot, therefore, be maintained. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


THE other Judges concur. 


City or Sewarp v. CATHERINE KLENK. 
[FILep OcTOBER 16, 1889.] 


Bill of Exceptions: Famurr To SERVE IN Timy. A jury trial 
was had in the district court at the March term thereof, 1888, 
the verdict being returned on the 7th day of the month. Within 
three days thereafter plaintiff in error filed a motion for a new 
trial. On the 30th of April the court adjourned sine die, with- 
out having passed upon the motion for a new trial. The next 
regular term convened on the 28th day of May, the same year. 
On the 30th day of July the motion for a new trial was argued 
and submitted to the court and on August 6 it was overruled. 
On the 26th day of September a bill of exceptions was served 
op defendant in error, who returned it October 11 without sug- 
gestion of amendment, and on the same day filed a protest with 
the jadge against the allowance of the bill. On motion to quash 
it was held, that the bill was not served upon defendant in error 
within the time required by sec. 311 of the Civil Code, and the 
motion was sustained. 


Morton to quash bill of exceptions. 

D. C. McKillip, and E. P. Smith, for the motion. 
R. S. Norval, and R. P. Anderson, contra. 

Cases cited by counsel are referred to in opinion. 


REEsE, Cu. J. 


This is a motion filed by defendant in error to quash 
the bill of exceptions, the principal ground being that the 
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bill of exceptions was not reduced to writing and served 
apon defendant in error within the time required by law. 
Tt appears from the record that the cause was tried to a 
jury at the regular March, 1888, term of the district court 
and a verdict, was rendered in favor of defendant in error 
on the 7th day of that month. On the 9th day, and within 
three days after the return of the verdict, plaintiff in error 
filed its motion for a new trial. No order was asked by 
plaintiff in error, nor was any made by the court, allowing 
time, in addition to that fixed by law, within which to per- 
fect a bill of exceptions. The court adjourned sine die on 
the 30th day of April without ruling upon the motion for 
a new trial, The next regular term of the district court 
convened on the 28th day of the following May, and con- 
tinued by adjournment from time to time until the 17th 
day of September, when it again adjourned sine die. Dur- 
ing that term, and on the 30th day of July, the motion 
for a new trial was argued and submitted to the court, and 
on the 6th day of August was overruled and judgment 
was rendered on the verdict. On the 26th day of Septem- 
ber plaintiff in error submitted to defendant in error for 
examination and amendment the proposed bill of excep- 
tions, which is now on file in this court. The bill of 
exceptions was retained by counsel for defendant in error 
until the 11th day of October, when it was returned to 
the attorneys for plaintiff in error, and a protest against 
the allowance of the bill on account of its having been 
:erved too late was filed with the judge. This, it may be 
observed, was fifteen days after the receipt of the bill. The 
bill was received by the attorney for defendant in error 
one hundred and forty-nine days after the final adjourn- 
ment of the March term of court. Under the rule stated 
in Donovan v. Sherwin, 16 Neb., 129, construing section 
311 of the Civil Code, it is apparent thai the bill of ex- 
ceptions was not served upon counsel for defendant in 
error within the time required by that section. The only 
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remaining question then is, Did the attorneys for defend- 
ant in error, by holding the bill of exceptions more than 
the ten days in which they were entitled to examine it, 
waive this objection to the bill? 

In the examination of this question it must be borne in 
mind that the bill was not served upon defendant in error 
until after the expiration of the time fixed by law for such 
service, for it is said in Donovan v. Sherwin that “the 
bill is to be prepared by the party excepting at the trial 
term or within forty days thereafter.” An order of the 
court continuing “causes, motions, and matters pending” 
at the adjournment could not dispense with the provisions 
of the law as to the time within which bills of exceptions 
are to be served. As has been heretofore said by this 
court, prior to the passage of our present law for the al- 
lowance of bills of exceptions, all exceptions must be re- 
duced to writing at the time of the trial and during the 
term and prior to its final adjournment. (Munroe v. Elburt, 
1 Neb., 174.) The time thus fixed was extended by the 
present provisions of the Code to fifteen days after the term 
and provision was made for such extension for eighty days 
by order of the court or judge. But there is no provision 
in the statute which would justify the conclusion that any 
longer time was intended. While it has always seemed to 
the writer that the proper rule for the legislature to have 
adopted was that the time should begin to run after the 
overruling of a motion for a new trial instead of after a 
verdict, yet that matter is, of course, for the legislature 
and not for the court. We must accept the law as we find 
it. It is insisted by plaintiff in error that this case is ex- 
actly parallel with the case of Dodge v. Runnels, 20 Neb., 
33. Upon a re examination of the doctrine of that case 
the writer is not entirely satisfied that it is wholly consist- 
ent with the rulings of the court in other cases and with 
the statutes. But that case is distinguished from others by 
reason of the fact that when the time arrived for the rul- 
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ing of the district court in the motion for a new trial, the 
attorneys for the defendant in error filed a remittitur of 
$449.99 damages, whereupon the motion for a new trial 
was overruled and the case is made to turn upon that con- 
cession by the attorneys for the plaintiff in the case that 
the verdict was, to that extent at least, wrong. While this 
distinction is clearly made in the opinion, yet it is the belief 
of the writer that the decision of that branch of the case was 
not in harmony with the statute and the prior decisions of 
this court, and should asimilar case arise it should be over- 
ruled. But this distinction does not arise in this case, as 
no such concession has ever been made by defendant in 
error and it will, therefore, not be discussed. The cases 
cited by plaintiff will be noticed in the order of their oc- 
currence in the reports. 

Wineland v. Cochran, 8 Neb., 528, was where a trial 
was had to the district court in an equity case and after 
the submission of the evidence the cause was taken under 
advisement by the court until the next term, when the 
finding was announced and decree entered. It was held that 
the trial continued until a decision was rendered. In that 
case the then Chief Justice, MAXWELL, in delivering the 
opinion of the court said: 

“Tn actions at Jaw, where a trial is had and a verdict 
rendered in the case, it has been held that exceptions must 
be reduced to writing and signed during the term in which 
the trial is had, even though a motion for a new trial be 
made aud continued to the next term. The reason is that 
there is a finding in the case, and the party objecting to 
that finding must take the necessary steps to preserve his 
exceptions in case the motion for a new trial is overruled. 
But these reasons do not apply in cases whiere no decision 
is made at the term at which the trial was had. In such 
case the trial may be said to continne unti! a decision is 
rendered ;” thereby recognizing the rule here stated. 

Tn Scott v. Waldeck, 11 Id., 525, it was held that “excep- 
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tions must be reduced to writing at the term at which the 
verdict was rendered or within the time fixed by statute there- 
for.” The reason for the rule being that “the statute fixes 
the time within which the exceptions are to be reduced to 
writing and limits it to forty days after the trial term.” 
But it was held in that case “by the court” that where one 
of the errors assigned was that the verdict was not sup- 
ported by the evidence, the court would examine the testi- 
mony for the purpose of determining that fact, and a bill 
of exceptions signed by the judge at the term at which the 
motion for anew trial was overruled and which contained 
all the evidence would be considered for that purpose 
alone. 

Deck v. Smith, 12 Id., 205, was where a judgment was 
rendered in February, 1880. Court adjourned sine die on 
the 21st day of the following March, giving forty days to the 
losing party in which to reduce his exceptions to writing. 
The bill was prepared, and on April 24 served on the 
attorney for the other party, who permitted it to remain 
in his office until the 7th day of June and proposed no 
amendment. On the 8th day of June the bill was pre- 
sented to the judge, who signed it. The bill of exceptions 
was saved upon the ground that there were no laches upon 
the part of the party desiring the bill and that he served it 
upon the defendant in error within the time fixed by the 
order of the court and that the defendant in error retained 
it in his office not only for the ten days, but for a much 
longer time, when he returned it to the party seeking the 
settling of the bill. The court says in the opinion: “He 
cannot close his office or place the bill where it will be over- 
looked and forgotten, and then plead his own neglect to 
deprive the party excepting, of his rights.” 

Fitzgerald v. Hollingsworth, 13 Neb., 199, is very similar 
in its facts. The bill of exceptions, with the exception of 

‘an exhibit, was properly served within the time fixed by 
the trial court, but was retained by the counsel upon whom 
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it was served about 100 days, when it was returned to the 
plaintiff in error. The court in the opinion says: ‘As the 
delay in signing the bill was caused by the neglect of the 
defendant’s attorneys, the motion must be overruled.” 

In Phe Omaha, etc., Railroad Co. v. Redick, 14 Neb., 
55, the cause was tried to the district court without the 
intervention of a jury on the Ist day of March, 1882, 
and a decision was rendered on the [Oth of that month, 
when a motion for a new trial was filed within legal 
time and taken under advisement by the court. On the 
7th of April the court adjourned sine die. At the next 
term of the court and on the 10th of July the decision was 
rendered overruling the motion for a new trial, and time 
was given in which to settle the bill of exceptions, when 
court again adjourned sine die on the 11th of July. On 
the 21st the bill of exceptions was submitted to the de-— 
fendant in error for correction; he proposed various amend- 
ments and they were returned with and incorporated into the 
bill, which was signed by the judge without objection. The 
court said: “When a party without objection proposes 
amendments to a bill of exceptions, thereby treating the 
same as valid and making no objection to the same being 
signed by the judge, le will waive all objection to the time 
within which the bill was presented to him for examination 
and amendment.” The bill of exceptions was sustained. 

Smith v, Kaiser, 17 Id., 184, was substantially to the 
same effect. 

Morehead v. Adams, 18 Id., 571, is not in point upon 
the question now under consideration. In all the cases 
referred to, with one exception, the party presenting the bill 
of exceptions to the defendant in error was within the time 
allowed by law and the order of the court, and in that case 
it was held that the objection was waived. Therule, there- 
fore, seems to be that when a hill of excepiions is served 
within the time required by law, the party upon whom it 
is served cannot retain it until after the expiration of the 
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time in which it should be signed and thus by his own act 
deprive the opposite party of the bill; and that if a bill 
is served after the time within which it should have been 
served, the failure to serve in time may be waived; and 
that accepting the bill and offering amendments will be 
held to be such waiver. 

This being true, plaintiff in error having served the bill 
after the expiration of the time within which it could have 
been legally served, and not being in such condition as to be 
deprived of avy existing rights and no amendment having 
been offered or other act done which would amount to a 
waiver, the mere fact that the bill was not returned within 
ten days after its receipt (when received out of time) would 
not be a waiver of the default on the part of plaintiff in 
error, The bill of exceptions, having been signed after the 
adjournment of the term at which the motion for a new 
trial was overruled, cannot be retained for any purpose. 

The motion is therefore sustained.* 


MoTiIoN SUSTAINED. 


THE other Judges concur. 


Grorce E. Emery Et Au. v. J. E. Coppey, 
[FILED OcToRER 16, 1889.] 


Contract: RATIFICATION BY SILENCE: ATTORNEY: COMPENS,- 
TION. Prior to the year 1884 plaintiff’ intestate was the owner 
of school Jands in Gage county and paid taxes thereon. In Jan- 
uary of that year defendant in error notified plaintiffs that he 
was proceeding to recover the amount of taxes paid upon school 
lands under the provisions of an act of the legislature passed 


* Modified May 13, 1890, so as to allow bill of exceptions to be re- 
tained, to apply to the question of the sufficiency of the evidence to 
sustain the verdict and judgment, only. 
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before that time, for a contingent fee of one-half of what he 
could recover, and offering to make an effort to recover the 
amount due plaintiffs in error if they so desired. Receiving 
no answer to his letter he soon thereafter addressed them again 
to substantially the same effect. They telesraphed him to pro- 
ceed, providing he would do so fora fee of ten per cent upon the 
amount recovered. He answered by telegraph, declining their 
offer, but soou thereafter wrote them a letter saying that he 
was not in a position to dictate terms, and that he had included 
their claim with others in his hands for collection, and had pre- 
sented it to the county board. Subsequent to that time he fre- 
quently notified them of the proceedings which he was taking 
and fiually of his success in recovering the money from the 
county. No objections were made by them to his action, al- 
though they were at all times advised of the efforts being made 
by him ia their behalf. In an action instituted by him for one- 
half of the amount recovered of the county it was held, that the 
evidence fully justified the finding of the district court, that 
he was entitled to ten per cent of the amount recovered, and a 
judgment to that effect was affirmed. 


Error to the district court for Gage county. ‘Tried 
below before Broapy, J. 


Hazlett & Bates, for plaintiffs in error: 


Defendant in error not only did not accept but even 
declined the only offer made by the Crosses. The testi- 
mony shows that Ellis, through whom defendant claims the 
Crosses became indebted to him, was not a general agent 
and was not authorized to employ counsel. There is no 
precedent ‘or rule of law under the facts by which defend- 
ant could become entitled to the possession of the warrant. 


J. E. Cobbey, pro se: 


The attorney’s lien allowed by our statute is paramount 
to the rights of the parties. (Boyer v. Clark, 3 Neb., 168; 
Griggs v. White, 5 Id., 467; Reynolds v. Reynolds, 10 Id., 
574; Asninwall », Sabin, 22 1d., 73; Yan Hiten'v. State, 
24 Id., 734.) Such lien covers a sum awarded to the client 
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other than, as well as, a judgment. (Weeks, Attorneys, sec. 
384.) If money comes into an attorney’s hands, he may 
retain it to the amount of his claim. (Id., 368.) The pros- 
ecution of the claims was no small task, and deserves com- 
pensation. The silence of the Crosses was a ratification of 
their attorney’s acts. (Weeks, sec. 247.) A right to pos- 
session is sufficient to maintain replevin (Saunders v. Jor- 
dan, 54 Miss., 428; Corbitt v. Heisey, 15 Ta., 296; Parli- 
man v. Young, 2 Dak., 175; Prater v. Frazier, 6 Eng. 
[Ark.], 249); so also isa special property. (Rich v. Ryder, 
105 Mass., 306.) Cross never had possession of the war- 
rant and its return cannot be awarded to him, The plea of 
title in defendant must be for the entire interest. (Af{clIlvaine 
v. Holland, 5 Har. [Del.], 10.) 


Reese, Ca. J. 


This is a proceeding in error to the district court of 
Gage county. 

The action was in replevin against the county clerk of 
said county for the possession of a county warrant for the 
sum of $426.27 in favor of the estate of Hugh M. Cross, 
deceased, held by the clerk for delivery to the executors of 
said estate as due it upon a claim previously allowed, and 
which had been duly signed by the county clerk and the 
chairman of the county board. After the institution of 
the suit the executors of the estate of Cross appeared and 
made application to be made defendants and filed their an- 
swer, claiming the possession of the warrant as against both 
the clerk and defendant in error. The clerk disclaimed all 
interest in the property, and the contest in the district 
court was between defendant in error and the Crosses, each 
claiming the right to the possession of the warrant. A 
trial was had to the district court without the intervention 
of ajury, which resulted in a finding that “At the com- 
mencement of this suit the plaintiff, J. E. Cobbey, was en- 
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titled to the warrant replevied, and that such right of pos- 
session is of the value of $43.86, and that the value of the 
property replevied is of the value of $438.67; that defend- 
ants areentitled to said property subject to plaintiffs right 
of possession ; the right of defendant is of the value of 
$394.81.” , 

By the issues presented to the district court the question 
as to the right of defendant in error to maintain replevin 
as against the clerk is eliminated from the case, and the 
only question presented is whether or not the executors of 
the estate of Cross were indebted to defendant in error in 
any sum for services alleged to have been rendered in pro- 
curing the allowance of the claim against the county and 
the issuance of the warrant, as it must probably be conceded 
that if such indebtedness did exist, defendant in error 
would be entitled to an attorney’s lien under the provisions 
of section 8, chapter 7, Compiled Statutes of 1887, as 
against the Crosses, who are the real plaintiffs in error. 

There is no proof in the record that there was any ex- 
press contract of employment made between the parties in 
direct terms; but it was contended by defendant in error 
upon the trial—and is so contended here—that from the 
correspondence between the parties, and the action subse- 
quently taken by them, a contract is implied, and that un- 
der such implied contract defendant in error performed the 
services (which were actually rendered by him) and for 
which plaintiff in error is legally bound to pay. 

It appears from the evidence that on the 26th day of 
July, 1884, defendant in error wrote plaintiffs a letter call- 

_ing their attention to the fact that the legislature of this 
state had passed an act providing for the repayment by the. 
counties of a portion 6f the taxes paid upon school lands 
within the state, and of which plaintiffs’ testator had con- 
siderable quantity in Gage county, and offering to collect 
from the county the amount due plaintiffs in error for a 
contingent fee of one-half. To this letter no response was 
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made by plaintiffs in error, and on the 9th of the follow- 
ing January he wrote again, calling attention to the matter, 
and saying that he proposed filing other claims against the 
county on the following Tuesday, and that if plaintiffs de- 
sired him to include their claim to telegraph him. In re- 
sponse to this letter the following dispatch was sent by 
plaintiffs in error and received by defendant: “Jerseyville, 
Ill., January 12, 1885.—J.E. Cobbey, Beatrice, Nebraska: 
Go on, provided your fees shall not exceed 10 per cent of 
the amount collected. A. W. Cross.” To this defendant 
replied by telegraph: “January 12, 1885.— Cannot take 
the claim on your terms. J. E. Cobbey.” No commu- 
nication, either verbal or written, was afterward made by 
plaintiffs in error to defendant in error. 

On the 18th day of January, 1885, defendant again ad- 
dressed a letter to plaintiffs in error declining to accept 
their proposition, saying that he had made his application 
to the county board and that they had taken his demand 
for special levy under advisement, but that he might yet 
get their claim in by stipulation if so desired, and if it was 
their wish to have it included to telegraph him. Again, 
on the 27th day of January he wrote them that at the last 
moment before filing the claims for his other clients he had 
included theirs, and that the commissioners, after consider- 
ing the matter for some days, had made an estimate of one- 
half mill to meet the claims so filed; that he did not like 
to leave their claim unprovided for lest it should be lost 
and so put it in, fearing they might not have received his 
letter. In this letter he says: “I think I should have the 
same fee from you as from the others, but am not now in 
position to dictate terms as I was. Send me your receipts 
at once as they must be filed with the commissioners. I 
will prepare affidavits for you.” 

Again, on the 17th of April of the same year he ad- 
dressed them a letter saying that he had called at the bank 
to get tax receipts from it, and that he had been told 

‘ 40 . 
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that plaintiffs in error talked of sending theirs, and as he 
had not received them he suggested that if they would 
profit by work already done they should send them at once. 
This suggestion was also repeated on a postal card of April 
30th. On May 10th he again wrote them in regard to 
the claim, saying that the levy of taxes was exhausted be- 
fore their claim was reached, but that he would have an- 
other levy made and would get it in in time, though it 
would cause a delay of nearly two years. On the 20th 
day of April, 1886, he again wrote them, informing them 
that the claim had been allowed for the sum of $4-6.27, 
and that under their agreement the fees would be $213.13, 
and asking direction as to how the matter should be closed 
up, whether by sending them the warrant and they send- 
ing him the money or whether he should deduct the fecs 
out of the warrant when collected, which would be some 
little time in the future. On the 8th day of July, 1887, 
he wrote them that he had finally succeeded in getting the 
matter closed up and that the warrant was ready for deliv- 
ery, but that the clerk claimed that he had a lien on it for. 
$7 for recording done for them, and refused to let him 
have it; and that he had instituted an action for its pos- 
session. He again stated his demand for fees to be $213. 

None of these letters were answered by plaintiffs in er- 
ror, although they were all received by them and are 
attached to their deposition as exhibits. 

By this it conclusively appears that defendant in error 
was instructed by plaintiffs in error to proceed with the 
demand against the county, but upon condition that he 
would transact the business for ten per cent of the amount 
actually received by him. He at first declined to enter 
into this agreement, but in his letter of January 27, 1885, 
a part of which we have hereinbefore quoted, he clearly 
gave them to understand that he was proceeding in the 
case in their behalf and was uot in a position to insist upon 


the full fee which he had previously demanded ; that no 
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objection was made to this by plaintiffs in error and that 
they allowed him to proceed to the final settlement of the 
business, knowing that they had directed him to do so upon 
the terms contained in their dispatch. Had they not been 
willing for him to so proceed it was their duty to have no- 
tified him at once upon being informed of his action. 

This evidence was amply sufficient to sustain the find- 
ing of the district court and to warrant the rendition of the 
judgment entered. It was clearly insufficient to sustain 
a finding and judgment in favor of defendant in error for 
the full sum of $213 claimed by him, but there was ample 
proof of the proposition made by plaintiffs in error and 
of its final acceptance by defendant in error and the ren- 
dering of the services by him with their knowledge and 
consent under such acceptance. : 

After having submitted the proposition made by them, 
and having been informed that the defendant in error was 
proceeding to the transaction of the business in their behalf, 
if they did not desire his services they should have notified 
him that the offer contained in their dispatch had been 
withdrawn and that they did not desire him to proceed. 
Instead of doing so, however, they silently permitted him 
to go on, knowing at all times what he was doing, for he 
kept them fully apprised of the facts, and, as the sequel 
shows, were quite willing to receive the benefit of his labor. 

The finding and judgment of the district court was right. 
and is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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Marsuaut A. THuRMAN v. STATE oF NEBRASKA. 
[FiLep OcToBER 16, 1889.] 


Jurors: CoMPETENCY: CHALLENGE. Plaintiff in error was placed 
on trial upon an indictment for shooting one P. with the intent 
to kill him; a juror was called who, upon his voir dire examina- 
tion, testified that he had such an opinion as to the guilt or in- 
nocence of the accused as would take considerable of evidence’ 
to remove; that if what he had heard was true, he was prej- 
udiced; that he could not say whether he could sit as a@ fair 
and impartial juror and render an impartial verdict upon the 
evidence and law or not; that he had formed a pretty strong 
opinion about the case. It was held, that the juror was incom- — 
petent and that the decision of the district court in overruling 
a challenge to him for cause was prejudicial error. Held, also, 
that the fact that the juror was peremptorily challenged by 
plaintiff in error, did not cure the error and that he was entitled 
to a new trial. : 


Error to the district court for Johnsov county, Tried 
below before APPELGET, J. 


D. F. Osgood, for plaintiff in error. 
William Leese, Attorney General, fox defendant in error. 
REESE, Cu. J. 


This isa proceeding in error to the district court of. 
Johnson county. 

Plaintiff in error was convicted by said court of shooting 
one Thomas B. Parker, with the intent to kill.. A jury 
trial was had which resulted in a verdict of guilty. And 
after a motion for a new trial had been filed and over- 
ruled, defendant was sentenced to imprisonment in the 

penitentiary. He now brings the case to this court, alleg- 


lenge for cause, to some of the jurors, a failure of the 
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evidence to sustain the verdict, and the ruling of the court 
in refusing certain instructions asked by him to be given 
to the jury. 

It is not deemed necessary to notice all of the questions 
presented by plaintiff in error, as those omitted will not 
probably arise upon another trial; and therefore our in- 
vestigations will be confined to the first assignment of error 
hereinbefore referred to. 

A Mr. Young was called as a juror, and from his voir 
dire examination we extract the following : 

By Mr. Osgood: You stated you had talked with per- 
sons who claimed to know the facts; did they tell you | 
what they claimed to be the facts in this case ? 

A. I know all about it; I live up near there; about 
three miles from this party. 

Q. You have an opinion from what you have heard and 
know as to the guilt or innocence of the defendant. 

A. Yes. 

Q. And such an opinion as would take considerable ev- 
idence to remove, would it not? 

A. Yes. 

Q. You are-prejudiced at the present time? 

A. If it is true what I heard. 

Defendant challenges for cause. 

Re-examination by the court: Did you ever talk with 
any one who pretended to know the facts in this case? 

A. I was introduced to Parker one day and spoke to 
him and told him he had a close call. 

Q. Did he delineate any of the facts or the transaction 
to you? 

A. No, sir. 

Q. You didn’t say any more than that about it? 

A. No, sir. 

Q. He is the only man you talked with who pretended 
to know the facts about it? 

A. There was a lot of neighbors— 
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Q. All you know is simply neighborhood talk? 

A. Yes, 

-Q. Notwithstanding the opinion you have formed could 
you sit as a fair and impartial juror and render a fair and 
impartial verdict upon the evidence and law as adduced in 
court ? 

A. I cannot hardly say whether I could or not. 

Q. Don’t you know whether you think you could or 
not? 

A. I have formed a pretty strong opinion about the 
case. 

Q. How far do you live from the party vilicks that mat- 
ter happened ? 

A. About three miles aa a half, I think. 

Q. Do you think you could render a fair and impartial 
verdict upon the law and the evidence? 

A. I don’t know but what I could. 

Challenge overruled ; defendant excepts. 

By section 11 of article 1 of our constitution it is pro- 
vided that in all criminal prosecutions the accused shall 
have a public trial by an impartial jury of the county in 
which the offense is committed; and by sec. 468 of the 
Criminal Code it is provided that “If a juror shall state 
that he has formed or expressed an opinion as to the guilt 
or innocence of the accused, the court shall thereupon pro- 
ceed to examine on oath such juror as to the grounds of such 
opinion; and if it shall appear to have been founded upon 
reading newspapér statements, communications, comments, 
or reports, or upon rumor or hearsay and not upon couver- 
sations with witnesses of the transaction, or reading reports 
of their testimony or hearing them testify, and the juror 
shall say on oath that he feels able, notwithstanding such 
opinion, to render an impartial verdict upon the law and 
the evidence, the court, if satisfied that such juror is cepa 
tial and will render such verdict, may in its taueees ad- 
mit such juror as competent to serve in such case.” By 


vo 
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this it appears that’ the discretion of the district court must 
be founded upon the statement of the juror that he fecls 
able, notwithstanding his opinion, to render a fair and im- 
partial verdict in the cause about to be tried. In other 
words, if he has formed the opinion referred to he is an 
incompetent juror unless he states upon oath that he can 
render a fair and impartial verdict. 

It must appear at a glance that the juror did not bring 
himself within this rule. His answers were no doubt can- 
did and truthful. "Te resided in the neighborhood in 
which the alleged assault was made. He stated that he 
knew all about it; that he had formed an opinion as to 
the guilt or innocence of the defendant which it would 
take considerable of evidence to remove. And that if the 
statements which he had heard were true, he was preju- 
diced at the time of hisexamination. He had been intro- 
duced to the man upon whom the assault was alleged to 
have been made, and stated to him that he had had a “close 
‘call.’ His answer to the question as to whether he had 
talked with any who pretended to know the facts seems to 
have been cut short by another question. He simply says 
there were a lot of neighbors; that what he knew was 
neighborhood talk ; that he could not hardly say whether 
he could render a fair and impartial verdict from the evi- 
dence and law or not; that he had formed a pretty strong 
opinion about the case, but did not know but what he could 
render a fair and impartial verdict. It will be observed 
that no single answer of this juror brings him within the 
rule laid down by the section from which the above quo- 
tation is made. 

This subject received a pretty full examination in Curry 
v. The State, 4 Neb., 545, and according to the rule there 
stated, which need not be further elaborated here, the jury- 
man was clearely incompetent, and the decision of the dis- 
trict court in overruling the challenge of the plaintiff in 
error for cause, was error. 
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The juror was then challenged peremptorily by plaintiff 
in error and did not sit in the case. It is contended by 
the attorney general that as there were no objections made 
to the jurors who did sit in the case, ancl so far as appears 
by the record plaintiff in error was tried by an impartial 
jury, even were there error in the decision of the district 
court it would be without prejudice, and that the constitu- 
tional requirement above referred to has been literally ful- 
filled and therefore the judgment should not be reversed. 

By sec. 467 of the Criminal Code, every person ar- 
raigned for the crime with which plaintiff in error was 
charged shall be admitted to a pcremptory challenge of 
eight jurors. 

A peremptory challenge is one which may be exercised 
by the accused upon his own volition, and for which he 
need not give any reason and which is not subject to the 
control of the court. 

Plaintiff in error exhausted all his peremptory challenges 
upon the trial, one of which was to the juror hereinbefore 
mentioned. By being compelled to dispose of this juror upon 
his peremptory challenge, he was in fact limited to seven. 
Our statute provides no method of challenging jurors 
peremptorily in excess of the number provided by the sec- 
tion above referred to. It would be unwise perhaps for a 
party placed upon trial, charged with a crime, to make ob- 
jections to jurors which must necessarily be futile and 
which could have no other effect than that of, in some de- 
gree at least, prejudicing the minds of the jurors against 
his cause. The law does not require the performance of 
an unnecessary act. It guarantees to an accused in the first 
instance a trial by a fair and impartial jury, and to this 
he is clearly entitled. There are some cases which hold 
to the doctrine contended for by the attorney general, but 
we have examined them and they do not meet with our 
approval. 

In the case of Holt v. The State,9 Texas Court of Ap- 
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peals, 571, this rule is adopted and is followed in Loggins 
v. The State, 12 Id.,65. These two cases are followed in 
Spies v. The People, 122 Ill., 1; but that decision is founded 
solely upon the other two. The rule can also be found in 
1 Thompson on Trials, section 120, but in its support the 
cases above referred to alone are cited. 

In Ourry v. The State, 5 Neb., 412, Judge LAKE in writ- 
ing the opinion of the court upon this question, in referring 
to.a juror, says: “But he was retained against the chal- 
lenge of the accused, who was compelled to resort to one 
of his peremptory challenges for his removal. In this 
there was error to the prejudice of the prisoner.” 

To the same effect is State v. Brown, 15 Kan., 400. 

A moment’s reflection must satisfy the mind that this is 
and must be the correct rule. Suppose eight jurors were 
called, each of whom upon his voir dire examination 
showed himself incompetent and subject to challenge for 
cause, and was so challenged, but that the trial court for 
reasons satisfactory to itself overruled the challenge in each 
case and the eight incompetent jurors were held, the 
accused would be compelled to resort to his peremptory 
challenges in order to remove them. No provision is 
made by law or the constitution for any other challenges 
or objections to the jurors than those named. Jurors 
might then be called who, to the knowledge of the accused, 
were prejudiced against him and even might deny preju- 
dice or bias or the formation of opinion (as the writer 
has seen done) for the express purpose of being retained 
upon the jury in order that a conviction might be secured. 
Could it be said that the constitutional provisions, that an 
accused should have a fair and impartial trial, had been 
complied with? Most certainly not. And it is for the 
purpose of guarding against this very contingency that the 
peremptory challenge is retained by our law. The ruling 
of the district court was therefore prejudicial, and for that 
reason the verdict must be set aside. 
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The judgment of the district court is 1eversed and the 
cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


The other Judges concur. 


JoHn H. DuNDAS, ADMINISTRATOR, ETC., V. JOHN L, 
CARSON ET Af, ADMINISTRATORS, ETC. 


[Frvep OcToBER 16, 1889. } 


Administrators: MAy MAINTAIN EJecTMENT. Under section 
202 of chapter 23 of Compiled Statutes, held, that an adminis- 
trator of an intestate’s estate may maintain an action of eject- 
ment for the recovery and possession of real property for the 
necessary purposes of administration. 


Error to the district court for Nemaha county. Tried 
below before Broapy, J. 


W. H. Kelligar, for plaintiff in error: 


Under statutes like ours the courts of various states have 
held that an administrator might maintain ejectment. (Mi- 
ler v. Hoberg, 22 Minn., 249; Edwards'v. Evans, 16 Wis., 
197; Jones v, Bills'ein, 28 Id., 227; Streeter v. Paton, 7 
Mich., 351; Kline v. Moulton, 11 Id., 370; Marvin v. Schil- 
ling, 12 Id.,361; Campau v. Cumpau, 19 Id., 125; 25 Id., 
130; Meeks v. Hahn, 20 Cal., 620; Chapuun v. Hollister, 
42 Id., 462; Meeks v. Kirby, 47 Id.,169; McRea v. Har- 
aszthy, 51 Id.,146; Page v. Tucker, 54 Id.,121; Golding 
v. Golding, 24 Ala., 129; McRaev. McDonald, 57 Id., 423.) 


G. W. Covell, and R. W. Patrick, for defendants in error: 


As a general rule an executor or administrator repre- 
sents the personal estate only, and cannot maintain eject- 
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ment. (Brown v. Strickland, 32 Me., 174; Burdyne v. 
Mackey, 7 Mo., 374; Heirs of Ludlow v. Johnson, 3 O., 
553; Hathaway v. Valentine, 14 Mass., 501; Humphreys v. 
Taylor, 5 Or., 260; Morrill v. Menifee, 5 Ark., 629; Sedg. 
& W., Title, sec. 207.) Upon the death of an ancestor the 
title to realty vests at once in the heirs or devisees. (Schouler, 
Ex’rs & Adm’rs, sec. 212; Drinkwater v. Drinkwater, 4 
Mass., 355; Lucy v. Lucy,55 N. H.,9; Laidley v. Kline, 
8 W. Va., 218; Hawkins v. Kimball, 57 Ind., 42; Mopike 
v. Wells, 54 Miss., 186; Lemoyne v. Quincy, 70 IIl., 399; 
Sheldon v. Rice, 30 Mich., 296.) An administrator has no 
. concern with the realty save for the benefit of creditors. 
(G'adson v. Whitney, 9 Ia., 267; Crocker v. Smith, 32 Me., 
244.) Plaintiff in ejectment must show legal title to lands 
claimed (Morton v. Green, 2 Neb., 451); and must recover 
on the strength of his own title (Butler v. Davis, 5 Neb., 
5 1); and must have a legal estate in and be entitled to the 
possession of the premises. (Dale v. Hunneman, 12 Neb., 
221; Tyler, Kject., 36; Wright v. Douglas, 3 Barb. [N. Y.], 
554; Wiliams v. Hartshorn, 30 Ala., 211; Armstrong v. 
Pierson, 4 G. Greene [Ja.], 45; Lathrop v. Emig. Co., 41 
Ia., 547; Warren v. Tobey, 32 Mich., 45; Lannay v. Wil- 
son, 30 Md., 536; Fenn v. Holme, 21 How. [U. S.], 481.) 
The administrator’s authority is a mere naked power. 
(Floyd v. Herring, 64 N. C., 409; Womble v. George, Id., 
759.) The Montana court held that an administrator, un- 
der a statute authorizing him to take possession of all evi- 
dence of title, to make an inventory of the realty, could not 
maintain ejectment. (Carrhart v. Land Co., 1 Mont., 245.) 


Coss, J. 


This cause is brought to this court on error to review 
the judgment of the district court of Nemaha county. 

The plaintiff in error, John H. Dundas, administrator 
of the estate of Peter B. Borst, on November 4, 1885, com- 
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menced an action in the court below, alleging that his de- 
cedent died intestate in Page county, in the state of Vir- 
ginia, April 24, 1882; that his estate was insolvent, and 
was duly administered in accordance with the lea loci, and 
that plaintiff was on September 5, 1884, duly appointed 
and qualified as administrator of said estate in the county 
court of Nemaha county; that as such administrator he 
has a legal estate in and is entitled to the possession of the 
N. W. fractional 4 of section 4, township 4 north, range 
14 east, in Nemaha county; that John L. Carson, as ad- 
ministrator of the estate of Mat(..cw A. Handley, deceased, 
McFarland Campbell, and Albert Gillen, who were made 
defendants, since the Ist day of March, 1879, have unlaw- 
fully and wrongfully kept the plaintiff out of possession ; 
that while unlawfully in possession of the premises the 
defendants have received the rents and profits thereof from 
March 1, 1879, to the commencement of this suit, amount- 
ing to $1,000, applying the same to their own use, to the 
damage of the plaintiff of $1,000, for which the plaintiff 
prays judgment of possession and damages; that the plaint- 
iff has a legal estate in and is entitled to the possession of 
the N, E. fractional 4 of section 4, township 4 north, range 
14 east, in Nemaha county, and that the defendants, since 
the Ist day of March, 1876, have unlawfully and wrong- 
fully kept the plaintiff out of possession; that while un- 
Jawfully in possession of the last described premises the 
defendants have received the rents and profits thereof from 
March 1, 1876, to the commencement of this suit, amounting 
to $1,500, applying the same to their own use, to the dam- 
age of the plaintiff $1,500, for which the plaintiff prays 
judgment of possession and damages. Mesne process was 
issued against the defendants November 4, 1885, and was 
served on John L. Carson, administrator, and on Albert 
Gillen, and returned according to law. 

On December 7, 1885, the defendants, Carson and Gil- 
len, filed demurrer3 to the petition, because the court had 
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no jurisdiction of the subject of the action, and the plaint- 
iff no legal capacity to sue the defendants, as administrator, 
or otherwise; because there is a defect of parties plaintiff 
and a defect of parties defendant; because different causes 
of action are improperly joined, and because sufficient facts 
are not stated to constitute a cause of action against either de- 
fendant. Subsequently, on March 29, 1886, on motion and 
application of the heirs at law of Matthew Handley, de- 
ceased, to be admitted and made parties defendant, to-wit, 
John M. Handley, Margaret Harmon, Joseph Handley, Cas- 
sander Bennett, William Millsops, Mary M. Millsops, Rus- 
sell Millsops, Robert Millsops, Joseph Millsops, John Mill- , 
sops, Samuel Millsops, Emily Millsops, Sarah A. Millsops, 
Julia Hays, Franklin L. Handley, George W. Handley, 
John Handley, Archibald Handley, Strander Handley, 
Mary Handley, Mrs. Joseph Stiles, William Handley, Jo- 
seph Carpenter, Harvey Handley, Mary Jackson, and Eliza 
Young, were each and all made parties defendant with leave 
to answer. : 

On March 31, following, they demurred to the petition 
as follows: 

1. That it does not state facts sufficient to constitute a 
cause of action against defendants. 

2. That the plaintiff has no legal capacity to sue herein. 

3. That this court has no jurisdiction of the action. 

Upon the argument of the demurrers to the petition they 
were sustained by the court and judgment against the 
plaintiff for costs, to which exceptions were duly taken, 
and errors were assigned ; 

First — That the court erred in distainine the demurrer. 

Second — In rendering judgment against the plaintiff. 

It is admitted by the pleadings, in the issne in the court 
below, that the allegations of the petition are to be taken 
as true; that the plaintiff in error is the administrator, un- 
der the laws of Nebraska, of the estate of Peter B. Borst, 
late of Page county, Virginia, who died intestate and in- 
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solvent on the 24th of April, 1882, and whose personal 
estate was found insufficient to pay his debts, after admin- 
istration, under the lex loci. It is not doubted that as 
such administrator the plaintiff in error has a legal estate 
in and is entitled to the possession of the real estate in the 
petition described. 

But it is denied by the defendants that the court below 
had jurisdiction of the plaintiff’s action at law, in the na- 
ture of ejectment, for the recovery of his intestate’s real 
estate, or that the plaintiff could maintain such an action, 
~ or that a sufficient cause of action had been set up. 

It is not to be disputed that at common law the defend- 
ants’ arguments would prevail; that the title to the real 
estate would descend at once to the heirs and next of kin, 
and the right of possession follow, subject to any paramount 
lien for the debts of the deceased which might exist, and 
that the administrator could have no concern with it. 

But that rule of the common law has been changed in 
this state by the statute providing for the settlement of the 
estates of deceased persons: “That if the goods, chattels, 
rights, and credits in the hands of the executor or admin- 
istrator shall not be sufficient to pay the debts of the 
deceased and the expenses of administration, the whole 
of his real estate, except the widow’s dower, or so much 
thereof as may be necessary, may be sold for that purpose 
by the executor or administrator, after obtaining license 
therefor, in the manner provided by law.” (Sec. 201, ch. 
23, Comp. Stats. 1887.) The succeeding section of the 
law (202) further provides that “ the executor or adminis- 
trator shall have a right to the possession of all the real 
as well as personal estate of the deceased, and may receive 
the rents, issues, and profits of the real estate nntil the es- 
tate shall have been settled, or until delivered over, by or- 
der of the probate court, to the heirs or devisees, and shall 
keep in good tenaniabie repair all houses, buildings, and 
fences thereon which are under his control.” Taking the 
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provisions of these sections, as to the powers and duties of 
execnitors and administrators, their intent and meaning can- 
not readily be mistaken, nor can they be consistently mis- 
construed that such right and title as the deceased had, in 
his lifetime and at his death, his administrator shall not 
have, as to all the real as well as personal estate, in order to 
“receive the rents, issues, and profits,” and keep in “ ten- 
antable repair all houses, buildings, and fences thereon,” 
as required by this section. These duties could not always 
be exercised, as in the present instance, without the right 
of recovery and possession of the real estate under this 
law. If the title of any one of the defendants be superior, 
or valuable, or colorable, they are not barred from setting 
it up on the trial of the general issue. 

This view of the case is supported by the decisions of 
the courts of other states where the same statutory provi- 
sions are found. In California, during administration of 
an estate, and until distribution, the executor or adminis- 
trator is entitled to the possession of the real property, and 
may recover it from the heir or devisee. (Page v. Tucker, 
54 Cal., 121.) In Michigan the statutory right of the 
administrator, before final scttlement, to the possession and 
to the rents and profits of the real property may be en- 
forced by ejectment. (Kline v. Moulion, 11 Mich., 370.) 
The same prevails in Minnesota. In the case of Miller v. 
Hoberg, reported in 22 Minn., 249, the court held that, 
under sec. 6, chap. 52, of the statutes of that state, (which 
is precisely the same as sec. 203 of our statute, above 
quoted,) “The plaintiff’s legal capacity to sue depends on his 
character as administrator, and not on his right to recover 
for the cause alleged in the complaint. His right to the 
possession, if he has any, is sole, and exclusive of the right 
of the heirs, and is not a joint right. * * * The heirs 
have the right to the possession as against every one but 
the administrator or his tenants. He has the right to the 
possession as against the heirs, or any other persons, until 
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the estate is settled, or until delivered over by order of the 
probate court, and the right to sue follows as a neccssary 
consequence.” In Alabama an administrator has such a 
right to the possession of land of his intestate that he may 
bring ejectment without reference to the solvency of the 
estate, and it was held where the plaintiff brought an action 
as an individual that the complaint might be amended to 
sue as an administrator. (McRae v. McDonald, 57 Ala., 
423; Agee v. Williams, 30 Id., 636.) In the state of 
Florida an administrator may maintain ejectment to recover 
possession of the real estate of his intestate. (Sanchez v. 
Hart, 17 Fla., 507.) In the state of Wisconsin, under sec. 
7 of chap. 100 of the Rev. Stat. of that state, identical 
with sec. 202 of our statute quoted, the supreme court held 
“that an administrator was entitled to maintain ejectment 
for lands of the estate he represented, if he saw fit.” (dd- 
wards v. Evans, 16 Wis., 197; Jones v. Billstein, 28 Id., 
227.) 

Section 2904 of the Comp. Statutes of Michigan is in 
like terms of sec. 202, in this case, and was frequently 
reviewed by the supreme court of that state. In Marvin 
v. Schilling, 12 Mich., 361, the court said: “In Streeter v. 
Paton [7 Id., 341] we had occasion to consider the effect 
of this statute on the rights of the heir, and came to the 
conclusion that the statute did not interfere with the de- 
scent of the real estate to the heir, and his right to take 
possession, or bring ejectment therefor against any one, 
except the administrator or some one in possession under 
him, and that the object of the statute was to permit the 
personal representative of the deceased to take possession 
of the real estate and hold it until it should be sold by 
him under a license of the probate court, or the final set- 
tlement of the estate if he thought proper to do so, unless 
ordered to deliver it over to the heir by the probate court.” 

Again, in cousidering the same question, in Campau’s 
case, 19 Id., 116, the court said: “It is a mere statute 
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power given to him [the administrator] only for the ben- 
efit of creditors, and properly to be exercised only as he 
shall find the exigencies of the estate may require. Doubt- 
less if he should refuse to exercise the powers when the 
condition of the estate required it, he might, at the instance 
of creditors, be compelled to do so, or be removed.” 

While the legal construction of section 202 of chap- 
ter 23 has not heretofore been brought to this court for 
consideration, the authorities cited, and that construction 
given to the same provision in other states; may be regarded 
as asettlement of the question here—of the legal authority 
of the administrator of an insolvent estate to maintain 
ejectment, for the purposes of administration, against all 
occupying claimants of the real estate of which his intes- 
tate died seized. 

The demurrer is upon the grounds that the plaintiff has 
no legal capacity to sue; that the court is without jurisdic- 
tion; that there is a defect of parties in the omission of 
heirs of the intestate; and that the facts stated do not con- 
stitute a cause of action. 

There is nothing in these grounds, if the views ex- 
pressed and adopted in this opinion are correct, and there- 
fore the demurrer in the court below should have been 
overruled. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


THE other Judges concur. 


41 
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E. F. Davis v. GEorGE R. Scott. 
[FILED OcToBER 16, 1889.] 


Insolvency: PREFERENCES: CHATTEL MorTGAGE: ATTACHMENT. 
A debtor in failing circumstances gave his promissory notes to 
certain creditors and a chattel mortgage upon all his goods to 
secure the same. On the next day the sheriff levied certain at- 
tachments upon the goods thus mortgaged and took possession. 
An assignee of the mortgagee thereupon brought an action of 
replevin and recovered possession of the property. The trial 
court having found in favor of the mortgagee, held, that as the 
evidence established the good faith of the transaction, and the 
lien of the mortgage being prior to the attachments, the assignee 
was entitled to the possession of the property; at least until his 
claim was satisfied. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


J. E. Cobbey, for plaintiff in error : 


The burden was on plaintiff below to show the good 
faith of the transaction. (Fitzgerald v. Meyers, 25 Neb.,77.) 
“There are no preponderating equities in favor of either 
party ” and the lien of the mortgages does not attach until 
‘delivery, which does not take place until acceptance. (Bank 
w. Morse, 73 Ta.,174.) The attachment was an equitable 
lien covering the surplus, to which mortgagees had no 
right. (Lininger v. Herron, 18 Neb., 450; 23 Id., 97.) 


Hazlett & Bates, and Pemberton & Bush, for defendant 


in error: 


Every point made by plaintiff in error was decided 
against him on the former hearing. The bona fides of 
mortgage and indebtedness was a question of fact which 
the court below passed upon. The surplus was applied to 
satisfy the claims of parties who had garnished the mort- 
gagees, , 
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MAXWELL, J. 


This case was before this court in 1887, the judgment of 
the district court being reversed because of an erroneous 
instruction and the cause remanded for further proceed- 
ings. (Davis v. Scott, 22 Neb.,154.) On the second trial 
a jury was waived and the cause submitted to the court on 
the evidence in the former bill of exceptions. The court 
found for the defendant and rendered judgment accord- 
ingly. 

The facts briefly are these: The firm of R. N. Town- 
send & Co., being pressed by certain creditors represented 
by the plaintiff, undertook to defeat such creditors by pre- 
ferring other creditors, and accordingly gave the latter 
seven notes, due in thirty days, secured by a chattel mort- 
gage on the firm property. On the next day the plaintiff 
levied attachments upon the mortgaged property and took 
possession. Soon after this levy the defendant in error, as 
the assignee of the above chattel mortgage, brought an ac- 
' tion in replevin and regained the possession of the goods. 
That this mortgage was given to secure bona fide debts 
seems to be fully established,.and in this state, under the 
holdings of this court, a creditor in failing circumstances 
may prefer his creditors. Justice would be subserved by 
requiring an equitable distribution of the property between 
all creditors in such cases, and a change in the law on that 
subject is worthy of the consideration of the legislature. 
But the common law in regard to preferences is in full 
force in this state, and as that law recognizes the right of a 
failing debtor to prefer his creditors, error cannot be as- 
signed because of such preference. The mortgagee, there- 
fore, being a bona fide creditor and having a prior lien to 
that of the attaching creditors, was entitled to the pos- 
' session of the property until a sufficient amount had been 
sold to satisfy his claims. It also appears that certain pro- 
ceedings in garnishment were instituted against the mort- 
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gagee, and that the surplus over the amount required to 
pay the mortgagee has been applied in such proceedings. 
The plaintiff, no doubt, has a right to contest the right of 
other creditors to such surplus, and if the liens held by him 
are prior to theirs, secure it; but that question is not be- 
fore the court. 

There is no error apparent in the record and the judg- 
ment is affirmed. 

JUDGMENT AFFIRMED. 


THE other Judges concur. 


ABIJAH RICHARDSON, APPELLANT, V. JAMES A. CAMP- 
BELL, APPELLEE. 


[FILED OCTOBER 16, 1889.] 


1, Negotiable Instruments: INTEREsT. A promissory note 
was given to be due five years after date with interest from 
maturity at twelve per cent; coupon notes were given for the 
interest on said note. .When the note was given, the highest 
rate of interest allowed by statute was twelve per cent, but 
before it became due the maximum rate had been reduced to 
ten percent. Held, That the holder was entitled to the con- 
tract rate of interest. 


2. Coupons: InTHREST. Where the interest provided for in a 
promissory note is the maximum rate allowed hy law, and is 
represented by coupon notes providing that interest shall be al- 
lowed thereon after maturity at the maximum rate, no interest 
will be allowed on such coupons, 


APPEAL from the district court for Johnson county. 
Heard below before Broapy, J. 


L. C. Chapman, for appellant: 


All money paid te protect the title was added to and 


barred only with the debt itself. . (Southard v. Dorrington, 
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18 Neb., 122; Schoenheit v. Nelson, 16 Id., 237; Miller v. 
Hurford, 11 Id., 385.) The principle is also applied to 
the case of a mortgagee purchasing an outstanding title. 
(Comstock v. Michael, 17 Neb., 300.) Taxes are not debts 
in the ordinary sense of the term. (Nebraska City v. Gas 
Co., 9 Neb., 3389; Millett v. Early, 16 Id., 268.) Land 
taxes in this state are a perpetual lien, even though.a sup- 
posed tax title may fail. (Gen. Stats., ch. 66, sec. 118; 
Merriam v. Hemple, 17 Neb., 347.) The rights of the 
parties must be determined by the legal rate of interest at 
the time of making the contract. (Bond v. Dolby, 17 Neb., 
494; Kellogg v. Lavender, 15 Id., 262.) There is a sub- 
stantial difference between this case and Mathews v. Too- 
good, 25 Neb., 99. As to attorneys’ fees: Tuwle v. Shelly, 
19 Neb., 638; Hand v. Phillips, 18 Id., 595. 


8. P. Davidson, for appellee: 


The ruling of the trial court allowing Richardson the 
face of the principal note and ten per cent to date of decree, 
with face only of four interest notes, is in conformity with 
final holding in Mathews v. Toogood, 25 Neb., 99. The 
statute of limitations bars all recovery for taxes claimed 
to have been paid by plaintiff. 


MAXWELL, J. 


On February 11, 1888, the plaintiff filed a petition in 
the district court of Johnson county and afterwards, on 
May 10, 1888, filed an amended petition stating his cause 
of action to be: That on February 29, 1876, James A. 
Campbell, defendant, executed for value and delivered to 
Ann M. Shephard five promissory notes, one for $600, due 
five years after date, and four other notes for $60 each, 
due in two, three, four, and five years after date; that on 
the same date defendant, James A. Campbell, duly exe- 
cuted unto said Shephard a mortgage on N, 4 of section 20, 
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T. 4, R. 12, to secure said notes, which mortgage was duly 
recorded ; that by a stipulation in said mortgage, in case 
of foreclosure an attorney’s fee of ten per cent on recovery, 
which was agreed to be a reasonable fee, should be paid 
by defendant and included in the decree; that by stipu- 
lation contained in said mortgage, if the land was sold 
for taxes said mortgagee might redeem the same and 
pay taxes and add the same to the debt secured by thie 
mortgage with agent’s fees of ten per cent; that before 
any of said notes became due the same were indorsed by 
said Shephard to plaintiff, who has ever since been the 
owner and holder thereof; that default has been made in 
the payment of said notes ; that default has been made in 
payment of taxes on said land; that plaintiff has advanced 
and paid out of his own funds the money necessary to re- 
deem said land from tax sales, and in the purchase of an 
outstanding tax title against said Jand; that all said in- 
debtedness for said notes and for taxes paid, and for out- 
standing title purchased, is due and unpaid. The plaintiff 
prays that said mortgage may be foreclosed, the land sold 
and proceeds applied to the payment of said indebtedness, 
costs, and attorney’s fees. 

_ On July 13, 1888, James A. Campbell filed his separate 
answer, setting up a defense as follows: He admits the ex- 
ecution of the notes and mortgage, but avers that they 
were given on a usurious contract for a loan of $600, at 
the rate of twenty per cent, entered into between P. D. 
Cheney and Ann M. Shephard, by B. F. Perkins, their 
agent; and this defendant denies that plaintiff purchased 
said notes before due; denies each allegation in the peti- 
tion not admitted or answered. For a second defense de- 
nies that plaintiff has redeemed said land for taxes men- 
tioned, or that he has paid the taxes or any part thereof; 
alleges that the tax deed was fraudulent and void because 
no seal was attached to it; that the land was sold for tax 


S0.G 4.07 taxes 
of 1875 only when other taxes were due; that all claims 
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for taxes paid are barred by the statute of limitations as 
well as all claim upou said notes and mortgage. 

The plaintiff filed a reply which need not be noticed. 

The court rendered judgment for plaintiff for $1,305 
upon the notes sued on, being interest at the rate of ten 
per cent on the principal note, also the face of the interest 
notes without interest, also for $379.40 upon three tax sale 
certificates, being the amount of their face less fifty cents 
and interest thereon at seven per cent from their date, be- 
ing a total of $1,684.40 due plaintiff; also an attorney’s 
fee of $95. In all other respects the court found for the 
defendant. 

The defendant Campbell excepts to finding on tax sale 
certificates, and the attorney’s fee. Plaintiff excepts to 
findings and appeal. 

In Southard v. Dorrington, 10 Neb., 122, it was held 
that “When the payment of taxes assessed on real estate 
is necessary to protect the security, the mortgagee may pay 
the same and have the amount paid added ty the mortgage 
debt as expenses necessarily incurred in protecting the se- 
curity. (Godfrey v. Watson, 3 Atk., 517; Mix v. Hotch- 
kiss, 14 Conn., 32; Williams v. Hilton, 35 Me., 547; Page 
v. Foster, 7 N. H., 392; Kortright v. Cady, 23 Barb., 497; 
Brown v Simons, 3 Am. Law Reg. [N. 8.], 154 (44 N. H., 
475); [Johnson v. Payne, 11 Neb., 269].) But the courts 
look with jealousy upon the demands of the mortgagee 
beyond the payment of his debt as increasing the diffi- 
culties in the way of the right to redeem. But where the 
land is liable te taxation, and taxes, if legally assessed, 
would be a lawful charge upon the same; and there are 
no special circumstances showing the tax to be unjust or 
inequitable, a court of equity will not declare such tax 
void because some of the formalities necessary to make a 
tax deed valid have not been complied with.” 

It is impossible from the record before us to say that the 
purchase of the tax title in question was necessary to pro- 
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tect the plaintiff’s security, and therefore, so far as appears, 
there was no error of the court below in rejecting the same. 
The principal note in the case is as follows: 


“$600. TEcuMSEH, NEB., Feb’y 29, 1876. 

“ Wive years after date, for value received, I promise to 
pay to the order of Mrs. Ann M. Shephard, six hundred 
dollars, payable at the office of P. D. Cheney, in Jersey- 
ville, Il)., without interest before maturity, with twelve per 
cept per annum after maturity. James A. CAMPBELL.” 


Twelve per cent was the highest rate of interest permis- 
sible under our statute when the note was made, but before 
it became due the statute had been changed, reducing the 
rate to 10 per cent by agreement and 7 per cent where there 
was no contract to pay a higher rate. ‘The promise in the 
note is considered as an agreement to pay 12 per cent 
interest after maturity ; and the contract being lawful when 
made, the courts will enforce the same, notwithstanding the 
subsequent change of the statute when the note became due. 

In Kellogg v. Lavender, 15 Neb., 256, in a carefully con- 
sidered opinion by Judge Coss, it was held that in case 
of contract for a particular rate of interest that rate con- 
tinued after the note became due, as well as before. ‘This 
rule is subject to the limitation that the rate agreed upon 
be within the statute. 

The coupon notes are in the following form: 


© $60. Trecumsen, Nes., Feb’y 29, 1876. 
“Five years after date, for value received, I promise to 
pay to the order of Ann M. Shephard, sixty dollars, pay- 
able at the office of P. D. Cheney, in Jerseyville, Il. 
without interest before maturity, and twelve per cent per 
annum after maturity. James A, CAMPBELL.” 


These notes were attached to the principal note, and are, 
in fact, coupons. Had they been separated and sold as 
independent notes to a bona, fide purchaser for valne be- 
fore maturity, there is but little doubt that such purchaser 
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would have been entitled to interest after the notes became 
due, but being mere coupons for the payment of interest 
they cannot, under the former holdings of this court, draw 
interest. (Mathews v. Toogood, 23 Neb., 536; Mathews v. 
Toogood, 25 Neb., 99.) The reasons for this rule are very 
fully set forth by Chief Justice REEsE in the cases above 
cited, and the rule thus established will necessarily be ad- 
hered to, and if changed it should be done by the legisla- 
ture. The decree will therefore be affirmed as modified. 


DECREE AFFIRMED. 


Tue other Judges concur. 


SPRINGFIELD Fire & MaRINE INSURANCE COMPANY 
v. J. W. WINN ET AL. 


(FILED OcToBER 16, 1889.] 


1. Insurance: PERJURY: FORFEITURE. A was the owner of a 
general stock of merchandise and insured the same with the 
plaintiff in error, with leave to make concurrent insurance 
thereon so that the aggregate amount thereof should not exceed 
$7,000. Insurance in various companies was effected for this 
amount. Some time afterwards the stock was burned, there be- 
ing a total loss, and notice thereof was dnly given. The proof 
tended to show that the amount of goods destroyed exceeded 
$7,000, and that there was no fraud by the insured in any mat- 
ter affecting the risk prior to the loss. In making his proof of 
loss, however, the insured increased the amount of his claim 
about $1,700 in excess of the actual loss, and changed the bills 
of purchase made for some time before the loss to conform to 
the proof thereof. Held, That as the rights of the parties were 
fixed by the contract of insurance and Joss, @ provision in the 
policy that ‘‘all fraud or attempts at fraud, by false swearing or 
otherwise, shall forfeit all claim on this company and shall bea 
complete bar te any recovery for loss under this policy,” as it 
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did not affect the risk, was not cause for declaring the policy 


void. 


2. Instruction, held, to be based on the testimony and properly 
given. 


Error to the district court for Johnson county. Tried 
below before CHAPMAN, J. 


8S. P. Davidson, and Harwood, Ames & Kelly, for plaint- 
iff in error: 


Even if Winn’s claim be true, that the exaggeration was 
made to secure a more favorable settlement, the policy is 
void for breach of condition. (Sleeper v. Ins. Co., 56 N. 
H., 401; Weide v. Ins. Co., 1 Dill. [U. 8. C. C.J, 441; Geib 
v. Ins. Co., Id., 443; Ferriss v. Ins. Co.. 1 Hill [N. Y:], 
71; Wall v. Ins. Co., 51 Me., 32; Regnier v. Ins. Co., 12 
La. [O. 8.], 336; Lewis v. Ins. Co., 63 Ia., 193; Smith v. 
Ins. Co., 1 Hannay [N. B.], 311; Longley v. Ins. Co., 3 
Russ. & Ches. [N. 8.], 516; Sibley v. Ins. Co., 9 Biss. 
[U. 8. C. C.], 31; Leach v. Ins. Co., 58 N. H., 245; Han- 
sen v. Ins. Co., 57 Ia., 741; Afullin v. Ins. Co., 58 Vt., 
113; Claflin v. Ins. Co., 110 U.8., 81; Moore v. Ins. Co., 
28 Gratt. [Va.], 508.) The court, in its instruction, lost 
sight of the distinction between a waiver before forfeiture 
and one after the contract was void; for the conditions of 
a void contract cannot be waived. (Underwood v. Ins. Co., 
57 N. Y., 500; Blossom v. Ins. Co., 64 N. Y., 162; Brink 
v. Ins. Co, 70 N. Y., 593; Ripley v. Ins. Co. 30 N. 
Y., 164; Phania Ins. Co. v. Stevenson, 78 Ky., 150; Ins. 
Co. v. Fay, 22 Mich., 467;. Ins. Co. v. Watson, 23 Id., 
487; Smith v. Ins. Co., 3 Hill [N. Y.], 508 ; Neely v. Ins. 
Co., 7 Id., 49; Diehl v. Ins. Co., 58 Pa. St., 443.) A pre- 
ponderancs, only, of evidence was required: (Search v. 
Miller, 9 Neb., 26; Marz v. Kilpatrick, 25 Id., 170.) 


A. M. Appelget, and C. K. Chamberlain, for defendant 


inl error: 
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A clear preponderance of testimony was required in this 
case, first, because of the imputation of the crime of arson 
(Eilts v. Buzzell, 60 Me., 209; Knowles v. Seribner, 57 Id., 
497); second, because of the defense of fraud. (Ah/man 
v. Meyer, 19 Neb., 63; Clemens v. Brillhart, 17 Id., 337; 
Clark v. Tennant, 5 Id., 549.) Admitting that the first 
proofs were incorrect, they do not show fraud, the burden 
of proving which is upon the party pleading it. (2 Wood, 
Fire Ins., 1004, and cases cited; Marion v. Ins. Co., 35 
Mo., 148; Franklin Ins. Co. v. Updegraf, 43 Pa. St, 
350.) The perjury must be on a matter affecting the risk 
(Claflin v. Ins. Co. 101 U.S., 81; Little v. Ins. Co., 123 
Mass., 380; Ins. Co. v. Weides, 14 Wall. [U. S.], 375); 
and must be with fraudulent intent (Parker v. Ins. Co., 
34 Wis., 363; Jones v. Ins, Co., 36 N. J. Law, 29); and 
these are questions of fact for the jury. (Ins. Co, v. Fay, 
22 Mich., 467; Ins. Co. v. Weides, supra; Helbing v. Ins. 
Co., 54 Cal., 156.) Corrections in proofs of loss may be 
made at any time before trial. (2 Wood, Fire Ins., 995 f; 
McMaster v. Ins. Co., 55 N. Y., 222.) Findings similar to 
the one in this case have been sustained by various courts. 
(Gerhauser v. Ins. Co., 7 Nev., 174; Unger v. Ins. Co., 4 
Daly [N. Y.], 96; Moore v. Ins. Co., 29 Me., 97; Jones 
v. Ins. Co., supra; Britton v. Ins. Co., 4 F. & F., 905; 
Planters’ Ins. Co. v. Deford, 38 Md., 382; Bonham v. Ins. 
Co., 25 Ia., 328; Clark v. Ins. Co., 36 Cal., 168; Wolf v. 
Ins. Co., 43 Barb. [N. Y.], 406; Sims v. Ins. Co., 47 Mo., 
54; Williams v. Ins. Co., 61 Me., 67.) A denial of lia- 
bility on other grounds than want of notice is a waiver of 
notice. (2 Wood, Fire Ins., 981, 982, 940 N.; Franklin v. 
Coates, 14 Md., 285; Rogers v. Ins. Co., 6 Paige Ch. 
[N. Y.], 583; McBride v. Ins. Co., 30 Wis., 562; Lycom- 
ing Ins Co. v. Dunmore, 75 Ill., 14.) An examination of 
the assured under oath, concerning the loss, is a waiver of 
proof. (2 Wood, Fire Ins., 951.) A party desiring to 
rescind on ground of fraud, must place the other party in 
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statu quo (Clark v. Tennant, 5 Neb., 549; Bank v. Yocum, 
11 Neb., 328; Kerr, Fraud & Mis., 52); and this princi- 
ple has been applied to forfeiture of fire policies. (Fish- 
beck v. Ins. Co., 54 Cal., 422.) 


MaxwELL, J. 


On the 26th day of May, 1886, the plaintiff in error is- 
sued to the defendant in error a policy of insurance, 
against loss or damage by fire for one year, upon the gen- 
eral stock of merchandise carried by the latter as retail 
merchants in their store at Elk Creek, Neb. The policy 
contained permission for four thousand dollars concurrent 
insurance and a clause limiting the company’s liability in 
case of loss to its pro rata share of the total loss with other 
companies insuring; and afterwards, on the 29th day of 
October, 1886, the amount of concurrent insurance per- 
mitted was increased to six thousand dollars. The policy 
contained the usual provision requiring notice and prelim- 
inary proofs in case of loss, and the submission by the 
insured of their books, papers, vouchers, ete., to the in- 
spection of the underwriters, and the submission of them- 
selves to examination under oath if required by the latter. 
It also contained a clause in the following words: “All 
fraud or attempt at fraud, by false swearing or otherwise, 
shall forfeit all claim on this company, and shall be a com- 
plete bar to any recovery for loss under this policy.” 

Concurrent insurance amounting in the aggregate, to- 
gether with the policy in suit, to seven thousand dollars 
was procured, and was in force when on the 21st day of 
December, 1886, a fire occurred, entirely destroyiug the 
property insured. One 8. F. Holmes was the local agent 
of the companies and had notice of the fire at the time of its 
occurrence, and no formal notice seems to have been given 
to or required by the insurers, but Winn, who was appar- 
ently the sole owner of the property insured, and of the 
business connected therewith—Nail, who represented the 
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“Co.,” being a nominal partner only—testified that at the 
suggestion of one Dale, who was an adjuster of one of the 
companies interested, he came to Lincoln, two or three 
weeks after the fire, and submitted his books, or a part 
of them, to Dale and to Wm. Fulton, the adjuster of thie 
plaintiff in error. 

Upon inspection of the books, discrepancies were found 
therein which, it is claimed, aroused the suspicions of both 
Dale and Fulton, who represented all the interested com- 
panies directly and indirectly, to such a degree that they 
expressly declined to pay the loss or recognize any liability 
under the policies until their suspicions should be removed 
by subsequent investigation. ‘The parties separated with 
an understanding’ that there was to be a future meeting 
at Atchison, Kansas, at which Winn was requested to fur- 
nish copies of papers, vouchers, invoices, ete., and make 
fuller and more satisfactory proof of the amount and value 
of the property burned. Fulton attended at the time and 
place appointed for this meeting, but Winn then professed 
to be unprepared to comply with what had been required 
of him, and the matter was again postponed, to be taken 
up again at some future time at Plattsburg, Missouri. 

On or about the 21st day of March, 1887, Fulton met 
Winn at Plattsburg, at which time and place the latter 
made a statement under oath showing that according to an 
inventory made February 1, 1886, witness then had on 
hand, of the stock insured, $8,245.35, and that he had 
afterwards purchased goods to the amount in value of 
$8,028.43. From the aggregate of these two sums the 
amount of sales was given, to be deducted so-as to show 
the value of the goods burned. The items of the several 
purchases purporting to give dates, amounts, and names 
of persons and firms from whom purchased were included 
in this sworn statement. There was a verdict and judg- 
ment for the plaintiff below, from which the cause is 
‘brought into this court by petition in error. 
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The proof clearly shows that at the time of the fire the 
defendant in error had in his store at Elk Creek property 
covered by the policies in this case of greater value than 
$7,000, and that a notice of the loss was given to a local 
agent of the insurance company immediately after the fire 
and that the adjusters of the insurance companies appeared 
to endeavor to adjust the loss. Up to this point no fraud 
is claimed, and had the proof of loss conformed to the 
facts no objection would be made by the insurance com- 
panies, so far as we can see, to the payment of the loss. 
The fraud which is claimed to vitiate the policies is as fol- 
lows: The defendant in error in making out his first proof 
of loss increased the amount of a number of the bills of 
goods purchased by him for some months before the fire, 
in the aggregate about $1,700. This proof was duly 
sworn to and cannot be justified, and probably would sub- 
ject the affiant to a prosecution for perjury; but does it 
forfeit the insurance? If so, why? So far as the testi- 
mony shows the design was not to defraud the companies, 
but to exaggerate the loss and thereby secure, if possible, 
prompt payment. This is reprehensible, but if no one is - 
defrauded thereby it is difficult to perceive any just ground. 
upon which to base a forfeiture. Such exaggeration may 
furnish a just cause for suspicion that the property burned 
was not of the value claimed for it; but that question is 
one of fact to be submitted to a jury, who are the judges 
of the credibility of the witnesses. 

This is a new question in this state, and we desire to es- 
tablish a rule which, while it will protect insurance com- 
panies in their just rights, will also shield theinsured from 
the confiscation of their property upon fanciful or insuffi- 
cient grounds. In Marion v. Great Republic Ins. Co., 35 
Mo., 148, a case in many respects resembling this, the pol- 
icy provided that “If there appear any fraud or false 
swearing, the insured shall forfeit all claim under this pol- 


icy.” At the trial, evidence was given tending to prove 
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that the statement of loss made to the defendant by the 
plaintiff was false in regard to the amount of the loss. 
An instruction that the company was not liable in such 
case was refused by the trial court, and the refusal to give 
the same assigned for error. The supreme court says: “The 
clause in the policy in respect to false swearing is to be 
viewed in connection with all the other partsof the policy and 
the general nature of the contract; and so viewing it, it is 
obvious that it was intended thereby to require the insured 
to give the insurer real and reliable information as to the 
_ amount of the loss, and that a mistake or unintentional 
error, or misstatement of an immaterial matter, in the 
sworn statement would not avoid the policy, but the false 
statement must be willfully made in respect to a material 
matter, and with the purpose to deceive the insurer. Now, 
this instruction requires that the false statement (that is, 
the statement made in ignorance of its truth) shall have 
been -knowingly made, but does not require that the jury 
shall find that it was in respect to a material matter, or 
made with an intention to deceive the defendant. It might 
probably be inferred that the matter was material ; but 
under that instruction, if given, the jury would have been 
required to find for the defendant, notwithstanding that 
the false statement was not intended to deceive the defend- 
ant and did not deceive it, and that the plaintiff derived 
and could derive no advantage from it, and the defendant 
received and could receive no detriment from it. (Hoffman 
v. Western Marine and Fire Ins. Co., 1 Lou., 216.) 

“No doubt an indictment for perjury might be sup- 
ported by proof of a swearing to the truth of matters of 
which the accused was ignorant (and which might in fact 
be true), but the prosecution for perjury is distinctly for 
the offense of false swearing, irrespective of the effect of 
the falsehood; whilst here the clause as to false swearing 
is a part of a contract between two persons and is impor- 
tant only in its effect, actual, presumed, or intended. It is 
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no part of the intention of the parties to punish one of 
them for an immoral or illegal act; but the provisions of 
the contract have reference only to their interests in respect 
to the subject-matter of the contract.” 

In Marchesseau v. Merchants Ins. Oo., 1 Rob. [La.], 488, 
the person insured swore that the property was worth 
$15,549, and the jury found it to be worth $8,000, and in 
Gerhauser v. N. B. Merchants Ins. Co., 7 Nev., 173, he 
swore that the value of the property destroyed was $6,000, 
but the jury found it to be but $3,000; yet in both of 
those cases verdicts in favor of the insured were sustained. 

To the same effect are Wolf v. Goodhue Ins. Co., 43 Barb., 
400; Williams v. Phenix Ins. Co., 61 Me., 67; Unger 
v. People’s Ins. Co., 4 Daly [N. Y.], 96; Wood on Fire 
Insurance, 1007-8. In all these cases the court held that 
the disparity between the value as sworn to by the insured 
and as found by the jury did not furnish evidence of 
fraud within the conditions of the policies, although it is 
evident in some of them that the insured must knowingly 

‘have overstated the value of the property destroyed. 

In Wolf v. Goodhue Ins. Co., supra, the defenses were 
that the insured set fire to the property himself, and that 
he was guilty of fraud and perjury in preparing the pre- 
liminary proofs, It was held that the fact that the jury 
found a sum much less than the amount claimed was no 
evidence that the jury found the issue of fraud against the 
plaintiff. In the case cited the proof of loss stated the 
value to be $3,041.36, while the jury found the value to 
be $675.06. 

In Unger v. People’s Ins. Co., supra, the insured swore . 
in the preliminary proof of loss that the cash value of the 
goods insured was $16,336.23 and that his loss of goods 
totally destroyed was $9,989.03, and $6,347.20 on prop- 
erty damaged. The referee found the value of. the goods 
totally destroyed to be $6,500, and the damage to other 
goods to be $2,600.15. Daly, J., in delivering the opin- 
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ion of the court, says: “The fact that the plaintiffs in their 
preliminary proofs and in their testimony on the trial 
swore that the loss was about $3,489.03 more than the 
referee found ito be, is not even evidence of false swearing 
or fraud.” Fraud is a question for the jury to determine 
from the evidence. To constitute fraud as against the in- 
surance companies there must have been misrepresentations 
before the fire, in regard to a material fact or material facts 
by reason of which the policies were fraudulently procured 
or other matter of a fraudulent nature which would com- 
pel the companies in case of loss to pay for property which 
was not destroyed or not in existence. But if there is no 
fraud up to the time of the loss and the rights of the parties 
were thereby fixed, it is the duty of the insurer, upon due 
notice and proof thereof, unless these are waived, to per- 
form its contract by paying the insured what is justly due, 
and a willful misrepresentation by the insured as to the 
amount of his loss, provided the actual amount of the same 
is in excess of the policy, will not cause a forfeiture thereof. 

A contract of insurance, like any other, is made to be 
performed. A loss is liable to occur when least expected. 
The insurer has received and retains the consideration for 
the contract, and unless there are good and sufficient rea- 
sons for exemption, should perform the same; and any 
matter which did not affect the risk should not be permit- 
ted to work a forfeiture. There is some objection to the 
final proof of loss—that it was not served in time, and it 
is claimed that an instruction on that point is erroneous, as 
not based on the evidence. 

There is sufficient in the evidence from which the jury 

_were justified in finding such waiver and the jury were 
properly instructed. Jt is apparent that justice has been 
done and there is no error in the record. The judgment is 
therefore affirmed. 
JUDGMENT AFFIRMED. 
THE other Judges concur. 
42, 
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JoHN WiLHELMsON v. Mattaew R. BENTLEY ET AL. 
ry 


[FILED OcroBER 16, 1889.] 


Usury: InsJuNcTION: PAYMENT AS CONDITION OF RELIEF: 
PLEADING. A brought an action against B for the cancellation 
of certain notes and to enjoin the transfer of the same upon the 
ground that they were tainted with usury. On the trial the 
court found usury in the contract aud ordered the cancellation of 
two of said uotes and enjoined the transfer thereof. ‘This decree 
was afterwards affirmed by the supreme court. Afterwards the 
mortgagee applied to the court to so modify the decree as to re- 
quire the mortgagor as a condition of relief to pay the amount 
which was found tobe due. Held, That as the granting of such 
relief had not been sought in the original action and would re- 
quire a reconstruction of the pleadings, it would be denied. 


Motion to modify decree. 


J. 8. Gilham, and Case & McNeny, for the motion: 


Proceedings to enforce usurious contracts are usually en- 
Joined only if payment is made of amount due. (High, Inj., 
sec. 1116; Pom., Eq. Jur., sec. 937; Fanning v. Dunham, 
5 Johns. Ch., 122, 146; Hiseman v. Gallagher, 24 Neb., 
79.) The statute corresponding to ours was not enforced 
by the New York courts (Livingston v. Harris, 11 Wend. 
[N. Y.], 329); nor favored by the Minnesota court. 


G. R. Chaney, contra: 


Under the New York usury statute, of which ours is a 
modification, tender is not essential to relief in equity. 
(Livingston v. Harris, 11 Wend. [N. Y.], 335; Gerwig v. 
Shetterly, 64 Barb. [N. Y.], 626; Bissell v. Kellogg, 60 Id., 
631; Allerton v. Belden, 49 N. Y., 376.) A like construc- 
tion was made by the Minnesota court of a similar statute. 
(Scott v. Austin, 36 Minn., 460 (dissenting opinion); Exley 
v. Berryhill, 37 Minn., 182.) Fanning v. Dunham was 
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decided before the enactment of the New York statute in 
question. Pomeroy and High wrote without reference to 
a statute like ours. 


MaxweELtu, J. 


This case was before this court at the January, 1888, 
term thereof, and an opinion filed therein, which is re- 
ported in 25 Nebraska Reports, 473, in which the facts are 
stated. 

The defendants now move to modify the decree by re- 
quiring the plaintiffs to pay into the court for their use and 
benefit the sum of $335, with interest thereon; otherwise 
that the injunction be dissolved. An examination of the 
case will show that the court found that the contract was 
tainted with usury and that the amount thereof was repre- 
sented by two of said notes. The court thereupon ordered 
the first and second notes canceled and enjoined the collec- 
tion of the same, but dissolved the injunction as to the 
others. 

‘Where a party goes into a court of equity to seek relief 
from a contract which is deemed to be usurious, he must 
_ propose to do equity by offering to pay what is justly due. 
(Hiseman v. Gallagher, 24 Neb., 79); and had the notes 
all been duein this case when the action was brought, and 
the defendants, by appropriate allegations in their cross- 
petition, set up the necessary facts to entitle them to’ re- 
lief—the payment of the amount justly due— there is 
but little doubt that the relief would have been adapted to 
the facts pleaded and proved. No such relief, however, 
was sought in this case, the object of the action being merely 
to enjoin the transfer of certain notes and thereby prevent 
the defense of usury being pleaded in the action. The 
right of action to foreclose for the notes not canceled and 
enjoined still remains, and the property may be applied in 
satisfaction of the amount still due and unpaid, and we can- 
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not, without requiring a reconstruction of the pleadings, 
modify the decree. The motion to modify is therefore over- 


ruled. : 
MorTioNn OVERRULED. 


THE other Judges concur. 


Louis Fink v. REPUBLICAN VALLEY R. R. Co. 
[FILED OcTOBER 23, 1889.] 


Railroads: EMINENT DoMAIN: DAmaGxEs, There is no question 
of law presented for decision, the only contention of plaintiff in 
error being that the verdict of the jury was not supported by 
theevidence. The oral evidence submitted to the jury was con- 
flicting, and the action being for damages to real estate by rea- 
son of the construction of a railroad thereon, the jury were sent 
to examine the premises. It was held, upon an examination of 
the evidence, that the verdict could not be set aside as unsup- 
ported thereby. ? 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Pemberton & Bush, for plaintiff in error. 
Marquett & Deweese, for defendant in error. 


ReeEsk, Cu. J. 


This is a proceeding in error to the district court of 
Gage county. 

The action in that court was an appeal from thé award 
of appraisers duly appointed by the county court of that 
county to assess the damages sustained by plaintiff in error 
by reason of the construction of the railroad of defendant 
in error through his land, A jury trial was had, result- 
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ing in a verdict and judgment in favor of the plaintiff in 
error for the sum of $173.22. From this judgment he 
brings error, alleging that the verdict was not supported 
by the evidence submitted, the amount found due being too 
small, 

We have carefully examined the oral evidence submitted 
to the jury and find sufficient to justify a finding that there 
were four acres of plaintiff’s land taken by the railroad 
company, including about one acre and a half which was 
cut off from his farm, and rendered substantially useless by 
being separated therefrom by the railroad track. The value 
placed upon this four acres of ground by the witnesses on 
behalf of plaintiff in error was from $40 to $50 per acre, 
those fixing it at $50 being plaintiff in error, L. H. Fink, 
Aaron Horn, Albert Howell, John Loible, and those put- 
ting it at $40 per acre were H. Lacey, Fennis Lefevre, and 
J.J. Scribner. On the part of defendant in error, E. Cut- 
shaw testified that the land was worth from $30 to $35 
per acre; G. B. James, from $35 to $40; James F. Col- 
grove and G. M. Murdock, $35 per acre. Some of the 
witnesses introduced by plaintiff in error testified that the 
portion of the farm immediately injured by the construc- 
tion of the railroad was a very desirable building spot and 
the most suitable of any of the land included in the farm 
for the erection of a residence, and by the destruction of. 
this ground as such building spot the whole farm was dam- 
aged to the extent of $10 per acre, there being 160 acres 
in the farm; while, upon the other hand, the witnesses 
introduced by defendant in error testified that the farm 
was not in any way injured except to the extent of the 
value of the land actually taken and used by the railroad 
and the small portion of the corner separated from the re- 
mainder of. the farm by the construction of the track. By 
order of the court the jury were sent out to the farm and 
viewed the land. This was after the construction of the 
railroad. 
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While it is true that a verdict for a much larger amount 
than that returned by the jury upon the trial would have 
been: sustained by the evidence, yet we are unable to see that 
it should be molested. AJ! presumptions are in favor of 
the conclusion reached by the jury, and their verdict cannot 
be set aside unless clearly and manifestly wrong. If they 
adopted the testimony of the witnesses on the part of de- 
fendant in error as a basis for their finding, we must be 
content therewith. 

Another difficulty under which we find ourselves placed 
is, that upon the trial certain plats were introduced in evi- 
dence and referred to by the witnesses in their examina- 
tion, almost all the testimony having been introduced with 
reference to them. Having been introduced in evidence 
they should have been made a part of the record of the 
case. But we are unable to find any of them attached to 
the bill of exceptions. 

The judgment of the district court must therefore be af- 


firmed. 
JUDGMENT AFFIRMED, 


THE other Judges concur. 


L. L. LInDSEY v. JAMES HEATON. 
[FILED OcroBER 23, 1889.] 


1. Contract: ORIGINAL UNDERTAKING. Theevidence examined, 
and held, to sustain the finding of the trial jury that a direct 
and unconditional promise had been made by plaintiff in error 
to pay for certain goods, furnished a third party prior to their 
delivery, and upon the faith of which the property was deliv- 
ered to the purchaser. 7 


2. 


: STATUTE OF FRAuDS. In such case the promise was not 
a conditional one to answer for the debt of another, but an origi- 
nal undertaking, which was not within the statute of frauds. 
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: CONSIDERATION. The promise, having been made prior 
to the delivery of any of the property sold, and such sale and 
delivery having been made upon the faith of the agreement of 
the promisor, it was sustained by sufficient consideration and 
the promisor was liable thereon. : 


3. 


Error to the district court for Lancaster county. 
Tried below before Fre.p, J. 


Billingsley & Woodward, for plaintiff in error:. 


Even had there been a promise to pay there was no con- 
sideration. (Nelson v. Boynton, 3 Metc. [ Mass. ], 396; Mor- 
rissey v. Kinsey, 16 Neb., 17; Langdon v. Richardson, 58 
Ta., 610; Easter v. White, 12 O.S., 219; Rose v. O’ Linn, 
10 Neb., 364.) As to the doctrine of original and collat- 
eral promises: Clopper v. Poland, 12 Neb., 70; Fitzgerald 
v. Morrissey, 14 Id., 201; Crawford v. Edison, 45 0.5, 
239; Birchell v. Neaster, 36 Id., 331. There is no privity 
of contract between the parties, as the evidence shows that 
the account was charged to Clark. (Browne, Statute of 
Frauds, secs. 173-4.) The case falls clearly within the 
statute of frauds. 


Hi. J. Whitmore, for defendant in error : 


The statute of frauds has no application to the facts of 
this case, and even if it had, the payment of $20 would be 
considered as part performance. The case is similar to 
Waters v. Shafer, 25 Neb., 225, which is one of the latest 
utterances of this court on the statute of frauds, 


ReeEsE, Cu. J. 


This is a proceeding in error to the district court of 
Lancaster county, It was alleged in the petition in that 
court that on the 13th day of May, 1887, defendant in 
error sold and delivered to plaintiff in error one burial 

case, robe, and box, and furnished certain livery and per- 
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formed certain labor under an oral contract between plaint- 
iff and defendant for which plaintiff in error agreed to pay 
to defendant in error the sum of $100, and upon which 
plaintiff in error had paid the sum of $20 and no more, 
leaving due and unpaid the sum of $80, for which, with 
interest, judgment was demanded. 

The answer consisted, first, of a general denial of all 
the allegations of the petition, except as to the payment of 
the $20. For a second defense it was alleged “That one 
John Clark purchased the property described in plaintiff’s 
petition from the plaintiff and not this defendant; that at 
the time said purchase was made as aforesaid the'said Clark 
was in theemploy of defendant, and that defendant, without 
any consideration whatever, agreed with plaintiff that he, 
defendant, would pay him, plaintiff, out of said Clark’s 
wages the sum of $30 per month, and no more, during the 
time that said Clark remained in defendant’s employ, until 
said $100 was duly paid to plaintiff; that immediately 
thereafter the said Clark left the employ of defendant and 
has not returned to the same; that at the time Clark left 
the employ of defendant as aforesaid defendant was in- 
debted to him, the said Clark, in the sum of $20, which 
sum was duly paid to plaintiff by this defendant in good 
faith, in furtherance of said arrangement with plaintiff as 
aforesaid and not on any contract between plaintiff and 
defendant as alleged in plaintiff’s petition. Defendant is 
ready and willing, and has at all times been ready and 
willing, to do and perform each and every undertaking 
made with plaintiff as aforesaid.” For a third defense it 
was alleged that the goods described in plaintiff’s petition 
were purchased “ by one John Clark, and not thisdefendant ; 
and that if defendant made any contract to pay for the 
same, it was a promise to pay the debt of the said John 
Clark and not defendant’s debt, and therefore the enforce- 
ment of payment of the same is avoided by the statute of 
frauds and perjuries.” 
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A jury trial was had which resulted in a verdict in favor 
of defendant in error for the sum of $90, and upon which 
judgment was duly rendered. 

It appears from the evidence that defendant in error was 
engaged in the undertaking business in the city of Lincoln, 
and that one Henrietta Ricks, who was a friend or ac- 
quaintance of the said John Clark, died in the city prior to 
the making of the contract and that Clark applied to de- 
fendant in error for a suitable burial case in which she 
might be transported to Louisville, Kentucky, for inter- 
ment; that defendant in error refused to furnish the 
burial case and other property required upon the credit of 
Clark alone; and that the name of plaintiff in error was 
suggested as security for the payment of the purchase price 
in case the goods were furnished. As to the contract 
between plaintiff in error and defendant in error the evi- 
dence submitted to the jury was conflicting, and the only 
question presented upon this part of the case is whether or 
not the evidence offered on behalf of defendant in error was 
sufficient to sustain the verdict, the jury being the judges 
of the weight of the testimony of the various witnesses. 
Defendant in error testified in substance that he received a 
telephone message from Hyatt’s barn to go to Lindsey’s 
saloon; that he went and a man in the back part of the room 
came and told him that a young woman by the name of 
Henrietta Ricks had died down on O street; that he went to 
the house and put her on the board, and was informed that 
it was the purpose to take the remains to Louisville, Ken- 
tucky, for burial; that he remarked that in order to do so 
the body would have to be embalmed and they said that 
they would come to his place of business and see about it; 
that he then went back to his store, having been informed 
in the meantime that Clark was irresponsible. We quote 
the following from the testimony: 

_ I did not do anything when I went down there but 
just put her on the board and went back to my place, and 
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John Clark and these two ladies came there. They se- 
lected a casket, I think $60 or $65, and a robe, all of the 
best ; I took Clark into the back room and asked him who 
was to pay for it; I said I wanted it secured before 
they went out of the house. He said Mr. “ Bud” Lindsey 
was to pay for it; I might go and see “ Bud.” I went to 
the saloon, but he was not in there and I came out and met 
him ten or twelve feet from the door and told him that 
Clark had been with me and the woman and selected an 
outfit. He asked me how much it amounted to; I said 
$100 it would be, the body being put in the box lined 
with zinc and delivered at the depot. He asked me the 
terms and I told him $50 cash and $50 in thirty days. He 
studied a minute and said if I would make it thirty, sixty 
and ninety days, equal payments—$334—“TI will pay it 
and charge it to him.” That is what he told me. I then 
went to the bank and asked about him. 

Q. What bank did you go to? 

A. I went to C. C. Boggs, cashier of the Lincoln Na- 
tional Bank. > 

Q. Then you furnished the goods ? 

A. I did. 

Q. One hundred dollars worth? 

A. Yes, sir. 

Q. State whether or not you have received any portion 
of that. 

A. [have. When the thirty days were out I took a 
bill to him for $33.30 or $33.35; I made it even money, I 
did not make it $334; I think $33.30. When the sixty 
days were out I took a bill and he did not pay that; did 
not say why, but would not. When the ninety days were 
out, then I presented the bill for $100. 

Q. Did he pay you at that time? 

A. No, sir. I kept after him then every time I saw 
him almost. He kept putting me off, saying he was awful 
hard up. I went once and told him I was going away 


SEPTEMBER TERM, 1889. 667 


Lindsey v. Heaton. 


and if he could not get it next week. I asked him what 
he was going to do and he said he did not have the money 
to spare and he could not do it. But just before I went 
to Denver he promised to let me have part of it any way. 
The day before I went to Denver he let me have a check 
for $20. 

The books of account of defendant in error which were 
introduced in evidence show that the charges were made 
to “John Clark and ‘Bud’ Lindsey.” The witness also 
testified that at the time the goods were furnished, there 
was not and had not been anything said by plaintiff in 
error about the price being taken out of the wages of Clark, 
who was in the employ of plaintiff in error, if Clark con- 
tinued to work there. The testimony of this witness was 
not changed in any material part by the cross-examina- 
tion, 

On the part of the defendant in error the deposition of 
Clark was taken and read in evidence, in which he testified 
substantially that the contract between defendant in error 
and plaintiff in error was that plaintiff in error would re- 
tain $20 per month out of his (Clark’s) wages during the 
time that he should work for plaintiff in error, but that he 
had not worked for plaintiff in error since the goods were 
furnished. The testimony of plaintiff in error was to the 
same effect. 

In support of the verdict of the jury it must be held 
that the testimony of defendant in error was sufficient to 
sustain it to the extent of the facts detailed in his evidence. 
The only question, therefore, remaining for decision is 
whether or not the promise of the plaintiff in error, if made 
as testified to by defendant in error, was within the statute 
of frauds. 

In this examination two questions are presented which 
may be stated to be: First, was the alleged promise an 
undertaking to pay the debt of another ; and if so, Second, 
was it supported by a sufficient consideration? 
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It must be conceded that if the promise was made at 
the time and under the circumstances as testified to by de- 
fendant in error, it was uot a promise to pay a debt then in 
existence and was therefore not a collateral, but an original 
undertaking. (1 Reed on Statute of Frauds, secs. 30 and 31.) 
The property had not been sold and was still in the store- 
house of defendant in error. There was no debt against 
Clark. It may be also stated as fundamental that if the 
_ eredit was given contemporaneously with or after, and upon 
the faith of, the promise of plaintiff in error to pay for the 
goods, the fact that the goods were delivered to or the ben- 
efit received by Clark would not bring the promise within 
the statute and it would be binding. (Id., sec. 87 et seq.) 
The question as to who was the party to whom the credit 
was given was for the jury. (Id., 89.) The property hav- 
ing been delivered upon the faith of the promise, would be 
a sufficient consideration to create the liability. No part of 
the property had been delivered to Clark, and if the testi- 
mony of defendant in error was true, of which the jury 
‘were the sole judges, such delivery would not have been 
made had it not been for the promise of plaintiff in error. 

Assuming, as we must, that-upon all these questions the 
jury found for defendant in error, the verdict was sustained 
by the evidence. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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Horace A. GREENWOOD vy. SaRAH A. CRaIG. 
[FILED OCTOBER 23, 1889." 


Bill of Exceptions. The decision of the district court was made 
March 9, 1889, the motion for a new trial being overruled on 
the same day. Court adjourned sine die on the 16th day of the 
same month withont granting an extension of time within 
which to prepare and serve a bill of exceptions. On the 18th 
day of April, and more than fifteen days after the final adjourn- 
ment of court, the bill of exceptions was served upon defend- 
ant in error, who refused to acknowledge service on account of 
the expiration of time. On the 22d day of May plaintiff in 
error notified defendant in error to appear forthwith before the 
judge of the district court before whom the case was tried and 
show cause against the allowance of the bill. On that day the 
judge refused ‘‘ to correct the record ’ so as to make it appear 
that the additional time was granted, but signed the bill, giving 
as a reason therefor that the attorney for plaintiff in error was 
laboring under the wrong impression that an extension had been 
granted. It was held, that the judge had no authority to sign 
the bill,and upon the motion of plaintiff in error the exceptions 
were quashed. 


‘Motion to quash bill of exceptions. 
T. D, Cobbey, for the motion. 


Pemberton & Bush, A. D.. McCandless, and Winter & 
Kaufman, contra, 


Reese, Cu. J. 


This case is submitted upon a motion to quash the bill 
of exceptions. The motion is based upon the following 
grounds. 

“First—Said bill of exceptions was not presented to 
adverse counsel within fifteen days from the rising of 
court, as by statute provided (no extension having been 
granted), 
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“Second—The said bill was not presented to the judge 
for his signature for more than sixty days after the rising 
of the court, court having adjourned sine die March 16, 
1889, and said bill was not presented to the district judge 
until May 22, when he signed and allowed the same over 
the protest of this defendant.” 

It appears from the record that the cause was tried in 
the district court and decided March 9, 1889, when a 
motion for a new trial was filed and overruled. Court 
adjourned sine die March 16, and no extension of time 
was granted in which to prepare the bill of exceptions. 

On the 18th day of April the bill of exceptions was 
served upon the attorney for defendant in error; but an 
acknowledgment of the service was refused and the bill of 
exceptions returned, the reason assigned for the refusal being 
that the statutory time in which to serve the same had ex- 
pired, and that no extension had heen granted by the court. 
On the 22d day of May the attorneys for plaintiff in error 
notified the defendant in error to appear before the Hon- 
orable J. H. Broady, the judge of the district court, before 
whom the case was tried, forthwith, to show cause, if any, 
why the bill of exceptions should not be allowed in the 
case, and why the records should not be amended to show 
that forty days were allowed in which to present the bill 
of exceptions. 

We are unable to find in the case any motion to have the 
record corrected, so as to show the facts suggested in the 
notice. But in the certificate of the judge the following 
appears: “The motion to correct entry overruled.” In 
addition to the words above quoted, the certificate is as fol- 
lows: 

“Tt appears from McCandless’ affidavit that he was under 
the wrong impression that he had forty days from rising 
of court to prepare this bill; and that he was under such 
wrong impression until the expiration of the fifteen days 
allowed by law. The time is extended forty days addi- 
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tional to the time heretofore limited to reduce exceptions 
to writing. 

“The above bill contains all the evidence and is hereby 
allowed and made part of the record. Plaintiff excepts, 

“ May 22, 1889. J. H. Broapy, Judge.” 

Attached to the bill of exceptions is an affidavit made by 
Mr. McCandless, the attorney for plaintiff in error, but it 
not having been made a part of the bill of exceptions it can- 
not be here considered. (Tessier v. Crowley, 16 Neb., 369.) 
However, had it been so preserved, it could not have been 
considered, for the reason that, as decided in Greenwood v. 
Cobbey, 24 Neb., 648, this court will not go back of the 
action of the judge of the district court and investigate as 
to the grounds upon which an extension was granted. 

The question here presented is as to the authority of the 
judge of the district court to make the extension at the time 
at which the order was made, the reason therefor being as 
stated in the certificate of the judge. 

By sec. 311 of the Civil Code it is provided that the 
party excepting must reduce his exceptions to writing 
within fifteen days, or in such time as the court may direct, 
not exceeding forty days from the adjournment of the 
court sine die, and submit the same to the adverse party or 
his attorney of record for examination and amendment if 
desired. The court not having extended the time during 
its session from fifteen to forty days, it then became neces- 
sary for plaintiff in error to prepare the bill within the 
time fixed by statute, to-wit, fifteen days from the final 
adjournment of the court. This he did not do. It is 
claimed by him in his brief that by the affidavit which he 
filed with the judge it is made to appear that he asked the 
extension of time; that the same was granted in open 
court, but that the presiding judge failed to cause it to be 
entered upon the record. Had this been so understood by 
the judge, and had the order granting the extension been 
made in open court, the record might have been so amended 
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as to show that fact. But after the submission of the affi- 
davit to the judge he refused to order a correction of the 
record. Whether this refusal was based upon the suppo- 
sition that the court only had jurisdiction to make the 
correction, or whether the judge was not satisfied from the 
evidence that the order had been orally announced in court, 
it is not necessary here to inquire; it is sufficient to say 
that the record does not show the extension of time, the 
judge preferring to sign the bill and make it a part of the 
record upon the grounds that the attorney for plaintiff in 
error was laboring under a wrong impression as to his 
rights. This under the statute is not a sufficient reason 
for granting the extension. As we have seen, court ad- 
journed March 16th; the fifteen days allowed by law for 
serving the bill of exceptions expired March 31st; the bill 
was presented to counsel for defendant in error on the 18th 
day of April, when he refused to acknowledge service ; it 
was allowed by the judge on the 22d day of May, which 
was thirty-four days after its return and sixty-seven days 
after the adjournment of court sine die. It must also be 
remembered that the extension was made after the bill had 
been served upon the attorney of plaintiff in error and 
on the date of its allowance, and that it was never served 
upon him after the extension of time was granted. Had 
the extension been lawful, it would then have been neces- 
sary to serve the bill of exceptions upon the attorney for 
plaintiff in error in order that he might make suggestions 
of amendment if necessary. But no such service was 
made. As has been frequently said, the whole matter of 
the extension of time for the settling of bills of exceptions 
is regulated by statute, and in order to procure the settling 
of a bill of exceptions parties desiring such settlement 
must bring themselves within the law upon that subject. 
As said in Bank v. Bartlett, 8 Neb., 319, the design of the 
law was to allow a fixed period for the presentation of bills 
of exceptions. And when the law is not complied with, 
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the signing of the bill will not legalize it if not signed 
according to the provisions of the statute. The motion to 
quash the bill is therefore sustained. 
MOTION SUSTAINED. 
THE other Judges concur. 


Curcaco, Buruineton & Quincy RarLRoap Com- 
PANY V. Macair SULLIVAN, ADMINISTRATRIX. 


[FILepD OcTOBER 23, 1889.] 


1. Master and Servant: NEGLIGENCE: FELLOW SERVANTS: 
Vicf-PRINCIPALS. In an action by an administratrix to re- 
cover damages for the death of the decedent, a charge to the 
jury that “if they believe from the evidence that the deceased, 
James Sullivan, came to his death through the wrongful act, 
default, or negligence of defendant or its servants or employes, 
and not through his own wrongful act or negligence, then they 
will find for plaintiff and assess her damages at such sum as 
they believe from the evidence she should recover, not exceeding 
the sum claimed in her petition,’’ is too broad and indefinite, 
and fails to distinguish between the acts of a vice-principal and 
fellow servant. 

2. Corporations: VIcE-PRINCIPAL. A person who is clothed by 
a corporation with: the control and management of a distinct 
department in which his duty is that of direction and snperin- 
tendence is a vice-principal. 


Error to the district court for Richardson county. 
Tried below before Broapy, J. 


T. M. Marquett, and J. W. Deweese, for plaintiff in error : 


. Under a similar state of facts it has been held in Mis- 
souri that a car repairer could not recover. (Renfro v. R. 
Co., 86 Mo., 8302; Cagney v. R. Co., 69 Id., 416; Smith v. 
R. Co., Id., 32.) An employe accepting, knowingly, the 
risks of a situation, cannot complain if subsequently in- 

43 
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jured by exposure to them. (Wharton on Negligence, 214.) 
That one is directed by a foreman to do what is his duty 
and is injured, does not render the company liable. (Fraker 
v. R. Co., 30 Minn., 103.) The carelessness of other serv- 
ants, including the foreman, is one of the risks assumed. 
( Valtez v. R.Co., 85 Tll., 500.) Ifa railroad employe knows 
that the work is being done in an unsafe manner, and 
still continues it without complaint, he cannot recover for 
injury. (1, B., ete., R. Co.v. Flanigan, 77 Ill., 365; Penn. 
Co. v. Lynch, 90 Id., 333; Dillon v. R. Co., 3 Dill. [U.S. 
C. C.J, 320; Hughes v. R. Co., 27 Minn., 137; Porter v. 
ET, ec., R. Co.,71 Mo., 67; O’Rorke v. R. Co., 18 Am. & 
Eng. R. R. Cases, 19.) Sullivan and the foreman were 
engaged directly in the same line of work and the master 
is not liable. (Laning v. R. Co., 49 N. Y., 524; Farwell 
v. R. Co., 4 Mete. [Mass.], 49; Lawler v. R. Co., 62 Me, 
463; Peterson v. R. Co., 67 Mich., 102; McBride v. R. Co., 
21 Pac. Rep., 687; Wilson v. Quarry Co., 42 N. W. Rep., 
360; Central R. Co. v. Kitchen, 9 8. E. Rep., 827; MeCos- 
ker v. R. Co., 84 N. Y., 77., If railroad employes disre- 
gard regulations in running trains and other employes are 
injured thereby, the negligence is that of fellow servants. 
(Rose v. R. Co., 58 N. Y., 221.) The master need not per- 
sonally oversee the work, and negligence by other servants 
is a risk of the employment. (Slater v. Jewett, 85 N. Y., 61; 
Gardner v. R. Co., 58 Mich., 584.) The rank of the serv- 
ants is of little consequence. (Cooley, Torts, 544*; Hal- 
lihan v. R. Co., 71 Mo., 113; Smith v. Potter, 46 Mich., 
258.) The foreman in this case was one of the workmen. 
(B. & M. R. Co. v. Crockett, 19 Neb., 146.) The case was 
thrown to the jury with no definite rule to guide them. 
(B. & O. BR. Co. v. Carr, 17 Atl. Rep., 1053.) 


Frank Martin, for defendant in error: 


The company is liable for the foreman’s negligence. (R. 
Co. v. Salmon, 14 Kas., 512; £., ete, R. Co. v. Fox, 31 
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Td., 586; R. Co. v. Lewis, 33 O.S8., 196; R. Co. v. La- 
valley, 36 Id., 221, C, ele, R. Co. v. Lundstrom, 16 Neb., 
262.) Sullivan was inexperienced and it was negligence for 
the company to place him, without warning, in a dangerous 
situation. (Parkhurst v. Johnson, 50 Mich., 70; Coombs v. 
Cordage Co., 102 Mass., 572 L., ete., R. Co. v. Collins, 
2 Duy. [Ky.],114.) The question of whether or not a sevy- 
ant is subordinate, is one of fact for the jury. (BR. Co: v. 
Lewis, supra.) In many of the cases cited by counsel for 
plaintiff in error great stvess is laid on the fact that the in- 
jured party was experienced and must have known of the 
dangers. 


MaxwELt, J. 


This action was brought by the defendant in error in the 
district court of Richardson county to recover damages for 
the death of James Sullivan, who was killed by the cars 
of the plaintiff in error through the alleged negligence of 
the railway company. 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff below (defendant in error) for the sum 
of $1,500, upon which judgment was rendered. It appears 
from the testimony that early in March, 1888, one James 
Sullivan entered into the employment of the plaintiff in 
error as car repairer at Falls City. It also appears that 
Sullivan was inexperienced in that business, and that he 
was placed by the master workman under the care of one 
McCarty to learn his duties, as McCarty had given the 
company notice that he intended to quit on April 1, and 
Sullivan was to take his place. The direct examination 
of McCarty is as follows: 


Q. Do you remember the time of his (Sullivan’s) death? 
A. Yes; sir. 

"Q. Do you know the cause of his death? 
A. Yes, sir, 
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Q. Tell the jury. 

A. Well, he was killed by the cars. He was crushed 
between two cars. 

Q. Whereabouts? 

A. On the east end.of the stock tele. 

Q. How many railroad tracks are there at the place you 
speak of? 

A. There are five or six, I don’t just remember which. 

Q. Beginning at the south side of the railroad. tracks, 
which one was it he was injured on? 

A. The second one. 

Q. The second one from the south? 

A. Yes, sir. 

Q. Tell the jury where he was and what he was doing 
when he was hurt. 

A. He was working between two cars. The cars were 
apart probably three feet on the east end of the stock track 
and the train came in on the passenger track and pulled up 
and set the cars in from the west end on the stock track. 
There were several spaces along on the track between the 
cars, I don’t remember just how many, and they struck 
them at that end and run the cars down, and he was at 
work in between the cars and it caught him right in across 
here somewhere. (Witness indicates.) 

Q. Were you along in there between the cars when he 
was hurt? 

A. No, sir; I was standing up. 

Q. How far apart were the cars—the one he was work- 
ing at and the one next him? 

A. About three feet. 

Q,. What was his business? 

A. Car repairer. 

. Q. How long had he been engaged at that: 

A. Ten, twelve, or fourteen days; I don’t know just 
how long? 

Q. What was he required to do? 
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A. He was required to do anything there was to do. 

Q. Was he the judge of what was to be done, or what 
was his situation ? 

A. No, sir; he was under my orders as Jong as I was 
there; I intended to quit the first of the month and the 
foreman told me to learn him all I could so he could take 
my place. 

Q. Had he any experience on railroads before that? 

A. Not to my knowledge. 

Q. When he was fixing that car where he was hurt, who 
had told him what to do; who had put him there? 

A. I had told him. 

Q. Now, what was the condition of the cars on that 
track west of where you were at work, so far as having 
brakes set?  &; 

A. I think the first car west of us—there were five or 
six west of us and then a space of five or six feet; and I 
think the cars didn’t have any of the brakes set, and I 
know the first car on the east end didn’t have the brakes 
set, because I set the brakes myself. 

Q. When you and he went to work there was there any 
connection between the track you were working on and 
any other track so a car could get in? 

A. No, sir; because the old main line was blocked. 
There was a train standing on it, as there wasn’t room in 
the yard to put it on the side track. 

Q. What do you know about the cars being set in on 
that track that caused the other cars to move? 

A. They struck them at the west end with the engine. 

Q. How did they set them in? 

A. The train came from Atchison, from the east, and 
pulled up over the Pacific track and backed the train right 
in. 
Q. Did they have to open any tracks? 

A. Yes; they had to open one switch. 
Q. How far was it from where you were at work? 
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A. A half mile I guess. 

Q. What do you know about them setting the cars in 
on that track? 

A. I don’t know; only they struck the cars at that end 
and the cars, not having the brakes set, run down the track 
and struck the cars next us, and they didn’t have the brakes 
on. 

Q. Do you know whether there was anyone on the cars 
that were set in at that time to set the brakes or stop the 
cars? 

A. No, sir; I think ‘not. When I got him out, and 
laid him down by the cars, I ran up along the track and I 
met a brakeman, but he was on the ground. 

Q. Which brakeman was it? 

A. I don’t know which one. 

Q. Where did he come from ? 

A. He was on that train. 

Q. A brakeman on the train that set the cars in on the 
track? 

A. Yes, sir; and he afterwards said he never would set 
cars in again without setting brakes. 

Q. How long was it, after he was injured, till he died? 

A. He got hurt somewhere between one and two o’clock 
and he died the next morning between eight and nine, I 
believe. 

Q. Do you know about his condition before that; 
whether he was a reasonably stout, hearty, young man? 

A. He was, as far as I know, and I knew him for sev- 
eral years. 

Q. Had you been there with him all that night? 

A. Yes, sir. 

Q. What had he to do when you were there in regard to 
any of the work, or anything to be done. 

A. He was to help do all the-work there was to be done. 

Q. Under whose directions ? 

A. The foreman’s, 
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Q. Who was the foreman? 

A. Culper was. 

Q. Was he there at night? 

A. No; he was under my charge at night. Mr. Culper 
told him to do whatever I would tell him, because I was 
to quit at the end of the month and he was to take my 
place. 

In the case of the C, M. & St. P. R. Co. v. Ross, 5 Sup. 
Court Reporter, 190, the question as to a vice-principal of 
a railway company was involved, and in a carefully pre- 
pared and elaborate opinion it was held in effect that one 
who is clothed by the corporation with the control and 
management of a distinct department, in which his duty 
is that of direction and superintendence, is a vice-prin- 
cipal. Justice Field, in his opinion in that case, said: 
“There is, in our judgment, a clear distinction to be made 
in their relation to their common principal, between servants 
of a corporation exercising no supervision over others en- 
gaged with them in the same employment and agents of 
the corporation, clothed with the control and management 
of a distinct department, in which their duty is entirely 
that of direction and superintendence. A conductor, hav- 
ing the entire control and management of a railway train, 
occupies a very different position from the brakeman, the 
porters, and other subordinates employed. He is in fact 
and should be treated as the personal representative of the 
corporation, for whose negligence it is responsible to sub- 
ordinate servants. This view of his relation to the cor- 
poration seems to us a reasonable and just one, and it will 
insure more care in the selection of such agents, and thus 
give greater security to the servants engaged under him in 
an employment requiring the utmost vigilance on their 
part, and prompt and unhesitating obedience to his orders. 
The rule which applies to such agents of one railway cor- 
poration must apply to all, and many corporations operate 
every day several trains over hundreds of miles at great 
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distances apart, each being under the control and direction 
of a conduttor specially appointed for its management. 
We know from the manner in which railways are oper- 
ated that, subject to the general rules and orders of the 
directors of the companies, the conductor has entire control 
and management of the train to which he is assigned. He 
directs when it shall start, at what speed it shall run, at 
what stations it shall stop, and for what length of time, 
and everything essential to its successful movements, and | 
all persons employed on it are subject to his orders. In 
no proper sense ot the term is he a fellow servant with the 
fireman, the brakemen, the porters, and the engineer. The 
latter are fellow servants in the running of the train under 
his direction, who, as to them and the train, stands in the 
place of and represents the corporation. 

“As observed by Mr. Wharton, in his valuable treatise 
on the law of Negligence: ‘It has sometimes been said that 
a corporation is obliged to act always by servants, and 
that it is unjust to impute to it personal negligence in cases 
where it is impossible for it to be negligent personally. 
But if this be true, it would relieve corporations from all 
liability to servants. The true view is, that, as corpora- 
tions can act only through superintending officers, the 
negligences of those officers, with respect to other servants, 
are the negligences of the corporation’ (sec. 232a).” 

The above case is reported in 17 Am. & Eng. R. R. Cases, 
501, and in a note it is said: “ No rule has yet been laid 
down which can be applied with entirely satisfactory result. 
Whether or not a foreman or superintendent has the power 
to employ and discharge those acting under him, has been 
’ in some cases proposed as the crucial test of whether hie is 
a vice-principal or not. (Chapman v. Erie R. Uo., 55 N. 
Y., 579; Kansas Pacific R. Co. v. Little, 19 Kas., 267; 
Stoddart v. St. Louis, etc., R. Co.,65 i 514; Hofnagle v. 
N.Y., etc., R. Co., 55 N. Y., 608 ; Cookv. Hannibal & st. Joe 
R. Co., 63 Mo., 397; Huntingdon & Broad Top R. Co. 
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v. Decker, 82 Pa. St., 119; S. C., 84 Pa. St., 419; Cum- 
berland & P. R. Co. v. State, 44 Md., 283; Kansas P. R. 
Co. v. Salmon, 11 Kas., 83; Chicago & Alton R. Co. v. 
May, 15 Am. & Eng. R.. R. Cases, 320.) 

“ But this test is unsatisfactory. It is, we believe, true 
that in every case where the power to employ and discharge 
exists, the relation established has been held to be not that 
of a fellow servant, but of vice-principal. The correlative 
of this proposition does not, however, obtain. There are 
many cases where the right to employ and discharge is 
absent, in which, notwithstanding, the relation of vice- 
principal has been held to be established and liability has 
been imposed upon the company accordingly. 

(2) It is in some cases held that servants who are en- 
gaged entirely in different branches of railroad employment 
are not to be regarded as fellow servants within the meaning 
of the law. Accordingly some authorities are to the effect 
that a company is liable for injuries to train hands occa- 
sioned by the negligence of a repairman upon the track and 
vice versa, * * (Nashville & D. R. Co. v. Jones, 9 Heisk., 
27; Ryan v. Chicago & N. W. &. Co:, 60 Ill., 171; Pitts- 
burg, Ft. W. & C. R. Co. v. Powers, 74 Ill., 341; Toledo, 
W. & W. R. Co. v. O Connor, 77 Ill., 391; Dick v. In- 
dianapolis, etc., R. Co., 8 Am. & Eng. R. R. Cases, 101.)” 

The cases relating to the subjects of vice-principal and 
fellow servants are involved in great conflict and confusion 
and it is impossible to harmonize them. Some of these 
cases seem to make distinctions without an essential differ- 
ence in the facts. The subject is very fully discussed in 
the 7 Am. & Eng. Encyclopzedia of Law, 838-844—and 
the general rule to be deduced from the later decisions is 
that it is not the rank of the employe but the nature of 
the duty with which he is clothed that is decisive, and in 
our view the classification made by the supreme court of 
the United States is correct and in consonance with our 
own decisions. 
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The above testimony of McCarty, therefore, if true— 
and that is a question for the jury —was sufficient to con- 
stitute him a vice-principal as to Sullivan under the rule 
stated by this court in C., St. P., M.& O. R. R. Co. v. Lund- 
strom, 16 Neb., 254; S.C & P. R. R. Co. v, Smith, 22 
Id., 780; B. & M. R. R. Co. v, Orockett, 19 Id., 145. 

The court, however, at the request of the attorncy for the 
defendant in error, gave the following instruction: “The 
jury are instructed that if they believe from the evidence that 
the deceased, James Sullivan, came to his death through the 
wrongful act, default, or negligence of defendant or its serv- 
ants or employes, and not through his own wrongful act 
or negligence, then they will find for plaintiff and assess 
her damages at such sum as they believe from the evidence 
she should recover, not exceeding the sum claimed in her 
petition.” 

This was duly excepted to and is now assigned for error. 
It will be observed that the instruction is entirely too 
broad and general in its terms and fails to distinguish the 
acts of a vice-principal from those of a fellow servant, and 
was well calculated to mislead the jury and fails to state 
the law correctly. The other questions in the case are 
questions of fact upon which, to some extent, there is a con- 
flict of testimony, and as there must be a new trial, they 
will not be discussed, 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 
Coss, J., concurs. 


REESE, Cu. J., dissenting. 


I do not agree to the conclusion reached by my associates, 
that the giving of the instruction quoted in the opinion of 
the majority was necessarily prejudicial error; and will 
briefly state my reasons for such dissent. 
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I think it is true that the instruction, if taken alone and 
without qualification, would be insufficient as not fully stat~ 
ing the rule of negligence as applicable to cases of this 
kind. It must be conceded that the negligence of the “‘ serv- 
ants and employes” of the defendant would be its own 
negligence, for it acts only through its servants and em- 
ployes, It can act in no other way. In addition to the 
instruction above referred to, the court, upon the request of 
defendant in error, gave instruction number four, and 
instruction number two given upon its own motion, both 
of which we here copy: 

“4, You are instructed that the negligence of the de- 
fendant that would make it liable must be the negligence 
of the company itself or some superior agent who stood 
in place of the company as between it and the deceased 
Sullivan; and if you find that a car repairer, as a fellow 
laborer, worked with Sullivan, who had more experience 
and on that account was showing Sullivan how to do the 
work, was negligent and this negligence caused or contrib- 
uted to the injury, the defendant would not be liable. 

“2. The law of negligence as applied to this case is given 
in the instruction given at the request of the parties, to 
such an extent that but little need be added. The defend- 
ant railroad company is liable for the negligence of its 
servants superior in employment to the deceased at the 
time of his death, if the negligence of such superior servant 
caused the injury complained of and there was no contribu- 
tory negligence on the part of deceased ; but the defendant 
would not be liable for negligence of a fellow servant of 
deceased. A fellow servant, within the meaning of this 
proposition, means an associate employe with the deceased, 
in the same line of employment with the deceased, and 
without authority over the deceased more than the deceased 
had over such fellow servant in the work in which deceased 
was engaged at the time of the injury. The authority of 
a fellow servant to instruct another fellow servant less ex- 
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perienced as to the duties and dangers of the employment 
of itself does not prevent their being fellow servants 
within the.meaning of the rule of law above mentioned.” 
It is a well established rule of law, and one which has 
been repeatedly recognized in this state, that the whole of 
the instructions given toa trial jury must be considered to- 
gether, and if none of them mistake the law as applicable 
to the case on trial and they are susceptible of being har- 
monized, when so considered, they could not mislead the 
jury and a new trial will not be granted. Stated differently, 
if an instruction only partially states the rule to be applied, 
it will not be held to constitute reversible error if the rule 
is fully and correctly stated in another portion of the charge, 
and the whole instruction, when thus considered together, 
' presents a correct and consistent statement of the law. 
(Parish v. The State, 14 Neb., 67; 8S. C & P. R. RB. Co. 
v. Finlayson, 16 Id., 584; Gray v. Farmer, 19 Id., 71.) 
Applying this well recognized rule to this case, I can see 
no difficulty growing out of the instructions. The first one 
instructed the jury that if they found that the injury was 
caused by negligence of defendant, its servants or employes, 
and not by that of the deceased, the plaintiffs in the action 
should recover, and by the others they were informed what 
servants and employcs were referred to and that all others 
should be excluded. I think this could work no prejudice. 
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JOHN KLOSTERMAN ET AL. V. GEORGE OLcortT. 


[FILED OcToBER 23, 1889.] 


Instructions. Where the court in instracting the jury as to the 
issues in the case stated them much more broadly than was 
warranted by the bond which was the foundation of the action, 
held, that the error was prejudicial and cause for a new trial. 


REHEARING of case reported in 25 Neb., 382. 


Marquett, Deweese & Hall, and S. H. Steele, for plaintiff 
in error: 


As to the first instruction, the error is not cured by a 
subsequent instruction committing the question to the jury ° 
(McPherson v. Wiswell, 19 Neb., 117); and the court made 
no statement to the jury of the issues as raised by the plead- 
ings, which was error. (Potter v. R. Co., 46 Ia., 399; 
Dassler v. Wisley, 32 Mo., 498; Mckinney v. Hartman, 4 
Ia. 153; Sandwich Mfg Co. v. Shiley, 15 Neb., 111.) 


O. P. Mason, Robert Ryan, and EF. W. Lewis, for de- 


fendant in error. 
MAxwELL, J. 


This action was brought before this court at the Janu- 
ary, 1889, term thereof and an opinion filed which is re- 
ported in 25 Neb., 382. A rehearing was afterwards 
granted and the cause again submitted. 

Particular objections are urged to the first instruction, 
which is as follows: “ This action is brought by the plaint- 
iff against the defendants upon a written contract entered 
into between the defendants and one Henry E. Lewis, by 
the terms of which defendants, in substance, agreed to pay 
to said Lewis, or his assigns, the amount due upon the sev- 
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eral promissory notes introduced in evidence upon this 
trial, within thirty days after their maturity, in the event 
the same were not paid by the makers thereof.” 

Inthe former opinion it is said: ‘We see no error in 
this instruction.” A more careful scrutiny of the bond 
which is the foundation of the action however convinces 
us that in this we erred. The condition of the bond is 
that “the said W. H. Westover and J. Robert Williams 
are about to sel/ to the said Henry E. Lewis, within the 
next two years, promissory notes secured by chattel or real 
estate mortgages, and to indorse such notes to the said 
Lewis, and have entered into an agreement as parties of 
the first part, with said Lewis as party of the second part, 
for good and sufficient consideration therein expressed, to 
guarantee to the said Lewis and his assigns payment within 
thirty days after maturity of each and every one of the 
said promissory notes so sold to said Lewis by them, and 
indorsed as aforesaid, with accrued interest, and to collect 
the said notes without expense or charge therefor to the 
said Lewis, or the assignees thereof.” 

It will be observed that the bond is to guarantee notes 
which Westover and Williams should sel/ to Lewis. This 
element is entirely left out of the instruction above given 
and it must have been prejudicial, as the right to recover is 
much more broadly stated than in the bond. 

One of the defenses in the case is usury and one of the 
questions for determination is whether or not the alleged 
sale of the notes was not a device to evade the usury laws. 
This error could not be cured by another instruction on 
behalf of the plaintiffs in error. 

The judgment of the district court is reversed and the 
case remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 
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1. Rape: EvipEncEe: SUFFICIENCY. To justify or sustain a ver- 
dict of guilty the proof must reach such degree of certainty as 
to exclude reasonable doubt. It is not sufficient to show that 
the accused may be guilty, but it must clearly appear that he 
is guilty of the specific offense charged. 


2. Proof held insufficient to snstain the verdict. 
3. Instruction set out in the opinion, held to be erroneous. 


Error to the district court for Burt county. Tried 
below before WAKELEY, J. 


George B. Lake, and H. Wade Gillis, for plaintiff in 


error: 


The evidence is insufficient to sustain the verdict, espe- 
cially as to intent to commit rape. (Thompson v. State, 43 
Tex., 583.) An assault with intent to persuade a woman to 
submit to intercourse is not an assault with intent to com- 
mit rape. (Pleasant v. State, 8 Eng.[ Ark.],372; Charles uv. 
State, 6 Id., 390; Thomas v. State, 16 Tex. App., 539; 
Peterson v. State, 14 Id., 162; Saddler v. State, 12 Id., 194; 
Krum v. State, 19 Neb., 732.) The testimony of those who 
had known plaintiff in error for many years, that they had 
never heard his reputation questioned, is the best evidence 
of good character. (Fiske v. State, 9 Neb., 66.) 


William Leese, Attorney General, for defendant in error. 


MaxweELL, J. 


The plaintiff in error was convicted in the district court 
of Burt county of an assault with intent to commit a rape 
on his daughter, Constance Johnson, and sentenced to im- 
prisonment in the penitentiary. The offense is alleged to 
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have been committed on the 24th of December, 1887, up- 
stairs at the house of the accused near Oakland, in Burt 
county, between five and six o’clock P. M. of that day. 
The complaining witness made no mention of the alleged 
assault to any person for several months after it was said 
to have occurred. There were no marks upon her person 
nor any evidence that an assault had been made, except her 
naked, unsupported statement made many months after the 
time above set forth. She claims to have called her sister 
Annie from the kitchen, a child nine years of age, to the 
door of her room and when she reached that point to have 
requested her to return to the kitchen. This witness, 
Annie, had evidently been instructed by some one in regard 
to her testimony, as she testifies with particularity to 
' certain dates that a child of tender years would not notice 
or remember unless instructed thereon. If the testimony 
of the prosecuting witness is true, her mother was in the 
room below, and a stove pipe extended from a stove in her 
mother’s room through the floor of the room upstairs in 
which she alleges she and her father were, but she made no 
outery. She also testifies that during the evening of that 
day she played on the organ and sang for the entertain- 
ment of company till about 11 o’clock P. M. 

The plaintiff in error testified in his own behalf and de- 
nies that he was upstairs at the time stated or that his 
daughter was there, or that he there, or at any other time 
or place, attempted to commit the offense charged. Being 
the evening before Christmas, a number of persons were at 
the house of the accused, who testify that he returned home 
about 5 P. M. of the day named, and that both he and 
his daughter were in the kitchen and were not upstairs at 
the time alleged. In addition to this a large number of 
neighbors and acquaintances of the plaintiff in error, who 
have known him intimately for years, testified that his 
character for virtue and morality was good. Upon such 
testimony as this it is difficult to see upon what ground the 
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jury could find a verdict of guilty. It is evident that they 
were misled or allowed their prejudices to influence their 
action. The evidence required to authorize and sustain a 
conviction is not that the accused may be guilty, but it 
must reach such degree of certainty as to exclude reasona- 
ble doubt. 

This rule neither courts nor juries have a right to disre- 
gat, Every person is presumed to be innocent until 
proved to be guilty, and the degree of proof of guilt must 
be such as to render it morally certain that the accused 
committed the offense charged. In other words, to justify 
the laying of the heavy hand of the law upon a person and 
brand him as a felon, and bring disgrace upon him and his 
kindred, the proof must be of such a character as clearly 
to establish his guilt; and if it falls below that it is not 
sufficient. In the case at bar, if we give the testimony of 
the prosecutrix its full force and effect, there is a failure of 
proof of the degree of force necessary to constitute the 
offense ; neither is there proof of such an attempt as is con- 
templated by the statute. 

In Hicks v. Com., 29 Central Law Journal, 305, the 
supreme court of Virginia, in considering an indictment 
charging the defendant with attempting to poison with in- 
tent to kill one A. by buying the poison and delivering it 
to one L. and soliciting her to administer it in coffee to A., 
says: “An attempt to commit a crime is compounded of 
two elements: (1) The attempt to commit it; and (2) adi- 
rect, ineffectual act done toward its commission (Code, 
sec. 8888; 2 Bish., Crim. Proc., sec. 71); or, as Wharton 
defines it, ‘An attempt is an intended, apparent, untinished 
crime.’ Therefore the act must reach far enough toward 
the accomplishment of the desired result to amount to the 
commencement of the consummation. It must not be 
merely preparatory. In other words, while it need not be 
the last proximate act to the consummation of the offense at- 
tempted to be perpetrated, it must approach sufficiently 

44 
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near to it to stand either as the first or some subsequent 
step in a direct movement toward the commission of the 
offense after the preparations.are made. (UAl’s Case, 6 
Gratt., 706; McDade v. People, 29 Mich., 50; Bouv. Law 
Dict., ‘Attempt.’) ” 

Thus it has been often held, under statutes similar te 
our own, that the purchase of a gun, with intent to com- 
mit murder, or the purchase of poison with the same in- 
tent, does not constitute an indictable offense, because the 
act done in either case is considered as only in the na- 
ture of a preliminary preparation, and as not advancing 
the conduct of the accused beyond the sphere of mere 
intent. ‘To make the act an indictable offense,” says 
Wharton, “it must be a cause, as distinguished from a 
condition ; and it must go so far that it would result in the 
crime, unless frustrated by extraneous circumstances,” (1 
‘“Whart., Crim. Law, sec. 181.) This is well illustrated by 
the case of People v. Murray, 14 Cal., 159. In that case 
the defendant was indicted for an attempt to contract an 
incestuous marriage with his niece. It was shown that af- 
ter declaring his intention to marry her he actually eloped 
with her, and sent for a magistrate to perform the cere- 
mony, and at the trial he was convicted. But on appeal 
the judgment was reversed, the appellate court holding 
that these were mere preparations, aud did not constitute 
an attempt within the meaning of the statute. In deliv- 
ering the unanimous opinion of the court, Field, C. J., 
said: “It [the evidence] shows very clearly the intention 
of the defendant; but something more than mere inten- 
tion is necessary to constitute the offense charged. Be- 
tween preparation for the attempt and the attempt itself 
there is a wide difference. The preparation consists in de- 
vising or arranging the means or measures necessary for 
the commission of the offense; the attempt is the direct 
movement towards the commission after the preparations 
are made, To illustrate: A party may purchase and load 
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a gun, with the declared intention to shoot his neighbor ; 
bot until some movement is made to use the weapon upon 
the person of his intended victim there is only preparation 
and not an attempt. For the preparation he may be held 
to keep the peace, but he is not chargeable with any intent 
to kill. So, in the present case, the declarations and elupe- 
meut and request for a magistrate were preparatory to the 
marriage, but until the officer was engaged, and the partics 
stood before him, ready to take the vows appropriate to the 
contract of marriage, it cannot be said in strictness [7. e., 
in a legal sense] that the attempt was made. The attempt 
contemplated by the statute must be manifested by acts 
which would end in the consummation of the particular 
offense, but for the intervention of circumstances inde- 
pendent of the will of the party.” 

The same principle was recognized by the supreme court 
of Pennsylvania in a recent case, and one which bears a 
striking resemblance to the case before us. There the de- 
fendant was indicted and convicted for an attempt to ad- 
minister poison, under a statute the provisions of which 
are substantially the same as those of our own statute. It 
was proved at the trial that the defendant, in a conversa- 
tion with the witness Neyer, stated his grievance against 
his intended victim, Waring, and his determination to be 
revenged, and then solicited Neyer to put poison in War- 
ing’s spring, so that he and his family would be poisoned, 
offering him a reward therefor. He also gave him direc- 
tions how to administer the poison, and gave him the 
poison to be administered. But the witness refused to 
have anything to do with it, and handed it back to- the 
defendant, and testified that he never intended to adminis- 
ter it. Upon these facts the supreme court held that all 
that occurred at the interview with the witness, and the 
legal inferences deducible therefrom, followed by no other 
act, were not sufficient to warrant a conviction for an at- 
tempt to commit the felony charged; that the act proved 
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did not approximate sufficiently near to the commission of 

‘murder to establish an attempt to commit it, within the 
meaning of the statute; and the judgment was accordingly 
reversed. ‘Merely soliciting one to do an act,” said the 
court, “is not attempt to do that act * * * Ina 
high moral sense, it may be true that solicitation is at- 
tempt; but in a legal sense it is not. (Stabler v. Com., 95 
Pa. St., 321.)” The court in its opinion also referred to 
the case of Reg. v. Williams, 1 Car. & K., 589; 1 Denison, 
Cr. Cas., 39, which was a prosecution under the third sec- 
tion of the act of 1 Vict., from which the Peunsylvania 
statute was substantially copied, and in that case “it was 
held that the delivery of poison to an agent, with directions 
to him to cause it to be administered to another, was .in- 
sufficient to establish an attempt to murder.” In that case 
the agent was actually given money for his services, and 
immediately proceeded with the poison to the house of the 
intended victims, but upon his arrival there he gave up the 
poison to them and told them all about it. ‘The prisoners 
were convicted, but at the ensuing term the case was 
considered by the fifteen judges, who held the conviction 
wrong. 

This we regard as a correct statement of the law, at least 
so far as a distinction is drawn between intention and at- 
tempt. The testimony of the prosecutrix therefore, if given 
its full effect, fails to show an attempt within the meaning 
of the statute to commit the offense charged. - Besides no 
sufficient reason is given by the prosecutrix for her failure 
to make complaint at an earlier period. Great delay in 
making complaint in a case of this kind is a strong circum- 
stance tending to show that the charge is a fabrication, 
made in many instances as a means to accomplish the per- 
sonal objects of the prosecutrix or other person, who may 
possess influence over her. In such cases the court should 
require sufficient testimony in corroboration to show thata 
crime was in fact committed. The offense charged when 
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in fact committed is of such a nature as to be well calcu- 
lated to shock the sensibilities of the woman attacked. It 
would seem to be well nigh impossible for her to treat it 
as a light and trifling matter which made so little impres- 
sion on her mind that immediately thereafter and for sev- 
eral hours she could play on a musical instrument and 
sing to those assembled at her father’s house. She evi- 
dently was free and unrestrained, yet her sensibilities were 
so little affected that for months she disclosed the alleged 
charge to no one. 

We cannot believe this to be true when an offense has 
actually been committed. An offense of this character, 
when clearly established, should be severely punished, but 
stale charges will be scrutinized very closely and the com- 
mission of the alleged crime must be fully established. 

There evidently is a secret history to this case not shown 
by the testimony, and there is not a very friendly feeling 
between the prosecutrix and her father, hence the unnat- 
ural charge. 

The court instructed the jury as follows: “If the as- 
sault was made, and with the intent to have sexual inter- 
course with the prosecutrix, the intent may have been to 
effect the purpose by prevailing upon her to submit, if this 
could be accomplished, or to carry out the purpose if nec- 
essary by force and violence, and against her will, and it 
is this latter mentioned purpose which must be shown be- 
yond a reasonable doubt to warrant a conviction. But if 
the assault and such intent have been proven to your sat- 
isfaction, beyond a reasonable doubt, it is your duty to find 
the prisoner guilty, however unpleasant it may be.” In 
this we think the court erred. 

The blending of the two propositions together, one of 
which would not authorize a conviction, and referring to 
such intent in the manner set forth must have misled the 
jury and is erroneous. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 


- SpaTe oF NEBRASKA, EX REL. GEORGE W. Farmer, 
v. Granp Isnanp & Wyomina CENTRAL RaIL- 
RoAD CoMPANY. 


{FILED OcTOBER 23, 1889. ] 


Railroads: EMINENT DoMAIN: DAMAGES: MANDAMUS. In a 
petition for a mandamus to compel a railway company to deposit 
with the county judge the amount of an award for damages 
assessed to the relator by reason of the location and operation of 
the defendant’s railway across his premises all the necessary 
facts were alleged to show that the right of way had been law- 
fully condemned and the award duly made, from which no ap- 
peal had been taken, but that the amount thereof had not been 
deposited with the county jndge as required by statute. Held, 
That an action by mandamus will lie to enforce the duty. 


ORIGINAL application for mandamus. 


Robert Ryan, for relator: 


Mandamus lies tocompel payment of damages for prop- 
erty taken by a municipal corporation. (People v. Lowell, 
9 Mich., 144; Higgins v. Chicago, 18 IIl., 279; Johnston 
v. Supervisors, 19 Johns. [N. Y.], 275; Treat v. Middle- 
ton, 8 Conn., 243; People v. Supervisors, 4 Barb., 64; 
Harrington v. Com’rs, 22 Pick. [Mass.], 263; State, ex rel. 
Van Vliet, v. Wilson, 17 Wis., 688; Justices v. Jefferson, 1 
Cold. [Tenn.], 419.) The distinction between a public 
and a private corporation is that the former does not and 
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the latter does need a franchise from the state to carry on 
its business. (Allegheny County v. Diamond Market, 123 
Pa. St., 164; Pittsburg’s Appeal, Id.,374.) The railway 
company takes by the same right as a municipal corpora- 
tion, and its exercise of the right is that of a trust. (State 
v. R. Co., 17 Neb., 659.) Mandamus is the proper rem- 
edy in this case and it is not necessary that no other action 
would lie. (State v. Stearns, 11 Neb., 107; State v. R. Co, 
22 Id., 331; Webster Telephone Case, 17 Id., 126; O., etc., 
R. Co. v. People, 121 Ill., 483; C., ete., R. Co. v. People, 
56 Id., 379. 


: 


Marquett & Deweese, for respondent: 


Mandamus does not lie where there is an adequate rem- 
edy at law. (High, Ex. Rem., sec. 283; Regina v. R. Co., 
6A. & E. (Q. B.J,N.S., 70.) Relator has three distinct 
remedies at law: to sue for the amount of the award ; to 
enjoin the operation of the road across his premises until 
payment; to sue in trespass for the unauthorized entry. 
(O., etc., R. Co. v. Menk, 4 Neb., 21.) The cases cited in 
relator’s brief apply to public corporations; where the 
writ of execution or an adequate remedy at law to collect 
money does not avail. (State, ex rel. Van Vliet, v. Wilson 
17 Wis., 694.) 


MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant to compel the depositing with the county judge of 
. certain money, to which the relator claims to be entitled 
for damages for right of way. 

The defendant demurred to the petition on three grounds, 
viz. : . 

First—That the relator has not legal capacity to sue. 

Second—That the petition fails to state a cause of action. 

Third—That he has a complete remedy at law. 
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The petition is as follows: “ Your relator, George W. 
Farmer, makes known that he is a resident and citizen of 
the state of Nebraska and has been such for the last four 
years. 

“That your relator is and has continuously for the last 
four years past been in the possession of the south half of the 
southeast quarter of the southwest quarter and lot seven, all 
of and in section six, in township twenty-two north, range 
twenty-five west, 6th principal meridian. That onthe 9th 
day of March, 1885, your relator filed upon said lands 
under and by virtue of the laws of the United States of 
America for a timber culture claim and has ever since re- 
mained in possession of the same, in all respects comply- 
ing with the federal laws in respect to such claims and 
fully intends to perfect the title in the relator by a full 
compliance with the laws of the United States prescribed 
for that purpose. 

“ Your relator further makes known that while this re- 
lator was in possession of said premises as aforesaid, to-wit, 
on or about the 15th day of July, 1886, the Grand Island 
& Wyoming Central Railroad Company, a corporation or- 
ganized and existing under and by virtue of the laws of 
the state of Nebra: xa, of its own wrong and without any 
right whatever entered upon said premises for the pur- 
pose of constructing its line of railroad and for general 
railroad purposes, and constructed its line of railroad and 
has ever since and now operates its line of railroad across 
and over said premises; and for the purpose of operating 
its said line of’ railroad said defendant for its use for depot 
grounds has appropriated through said premises a strip of 
land of a width not uniform, but of an area of about six 
acres, ; 

“Your relator says the whole of said appropriation, use, 
and occupation by said railroad company of a strip through 
_ above premises was without any compensation to your re- 
lator, and without any ad quod damnum proceedings what- 
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ever on the part of the said railroad company, the said 
railroad company doing said acts under the claim that it 
had the right to, and could justifiably by law deprive this 
relator of, the occupation, use, and possession of said strip 
without making compensation for the same and ‘without 
resort to any ad quod damnum proceedings whatever. 

“Your relator says that your relator demanded compensa- 
tion for the above appropriation, use, and occupation of said 
strip through said premises, which said railroad company ut- 
terly refused to make or recognize, whereupon your relator 
filed his petition for the appointment of six qualified commis- 
sioners with the county judge of Blaine county, Nebraska, 
(said land being situated in said Blaine county); that said 
commissioners were thereupon duly selected, appointed, 
and qualified, and after notice of the contemplated assess- 
ment of damages by said appraisers to the defendant, said 
appraisers assessed the damages sustained by your relator 
by reason of the premises at four hundred dollars, no part 
of which has been paid. ; 

“ Your relator says said appraisement was made by dis- 
interested freeholders in the manner prescribed by law and 
has never been appealed from, reversed, or modified in any 
manner, notwithstanding which the defendant still persists 
in and still occupies, uses, and holds said strip of land for 
railroad purposes. 

“Your relator herewith submits and hereto attaches a 
copy of the pleadings filed and proceedings had in ad quod 
damnum proceedings had at the instance of your relator, 
duly certified by the county judge of Blaine county, Ne- 
braska, as ‘Exhibit A,’ and makes the same a part of 
this information and petition with the same effect as though 
fully set out herein. 

“Your relator says that the duty to make said compen- 
sation results as a duty on the part of the defendant by 
reason of its assuming to act under the laws of the state 
of Nebraska governing railroad corporations, as the defend- 


698 SUPREME COURT OF NEBRASKA, 


Etate, ex rel. Farmer, v. G.I. & W. C. R. Co. 


ant does, and availing itself of the delegated right of emi- 
nent domain. 

“Wherefore your relator prays that this honorable court 
by mandamus require the defendant to pay the above 
award, with interest and incidental costs of the same, as a 
duty resulting from its exercise as a railroad corporation of 
the franchise of taking, using, and occupying real property 
for railroad purposes across your relator’s premises, and for 
such other relief as the plaintiff may be entitled to, and for 
costs.” 

Section 97a of chapter 16, Compiled Statutes, provides : 
“That either party shall have the right to appeal to the 
district court of the county where the lands are situated 
from the assessment of damages allowed and mentioned 
in section ninety-seven (97) of chapter sixteen (16) of the 
Compiled Statutes (1885) of Nebraska, at the time.and in 
the manner hereinafter specified and set forth.” 

Tf the allegations of the petition are true, the defendant’s 
railway is located and in operation across the relator’s 
premises, and the damages have been lawfully assessed, yet 
the defendant has not deposited the amount of the award 
with the county judge. This it is in duty bound to do. 

The relator is alleged to have possession of the land in 
question as a timber claim. He does not possess the legal 
title, nor until his right to the same is complete under the 
statute is he entitled to recover as owner of the fee, but 
for injury to his possession he is entitled to compensation 
now and presumably the damages awarded were for injury 
to it. 

The amount of the damages having been lawfully ascer- 
tained, it is unnecessary for the relator to bring an action 
against the defendant to recover the amount thereof as that 
has been duly ascertained. It being the duty of the defend- 
ant to deposit the amount of the award with the county 
judge, mandamus will lie to enforce the performance of 
that duty. 
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The petition, therefore, states a cause of action, and the 
demurrer is overruled. 

We will not issue a writ, however, until the facts are 
determined. The defendant has leave to answer within 
fifteen days from this date. 


JUDGMENT ACCORDINGLY, 


Tue other Judges concur. 


Herman Koernic, APPELLANT, v. Cuicago, BuRLING- 
Ton & Quincy R. Co., APPELLEE, 


(Fruzp OcTOBER 23, 1889.} 


1, Foreign Corporations: CANNoT Acquire Ricut of WAY 
INDIRECTLY. In an action to enjoin a railway company from 
laying a side-track across the plaintiff's lot it was alleged that 
the “ defendant was a foreign and non-resident railroad corpora- 
tion, organized and incorporated under the laws of Illinois,’ 
etc., which allegations the defendant in its answer and supple- 
mnental answer admitted to be true. Held, That under the issue 
made in the pleadings the defendant, unless it became a corpo- 
ration under the laws of the state, was prohibited absolutely by 
the constitution from acquiring a right of way; and as it could 
not acquire the same directly, it could not do so indirectly 
through a corporation organized under the laws of the state, 
and might be enjoined from appropriating the property. 


2. Parties. Where a party claiming right of way under a coutract 
was not before the court below, and it is apparent that he has 
an interest in the subject-matter of the suit, he must be made a 
party before the court will determine his rights in the premises, 


APPEAL from the district court for Lancaster county. 
Heard below before FIELD, J. 


Billingsley & Woodward, and G. M. Lambertson, for 
appellant : 
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The entry on appellant’s land was unlawful, and injunc- 
tion lies to prevent further occupancy. (1 High, Inj., secs. 
622-626.) The record shows that the C., B. & Q. R. Co. 
is a foreign corporation; it caunot, therefore, acquire right 
of way directly, neither can it do so indirectly through the 
L. & N. W. R. Co. (Hull v. R. Co., 21 Neb., 871; Trester 
v. R. Co., 23 Id., 249; State v. Scott, 22 Id., 642.) The 
L. & N. W. R. Co. cannot exercise the right of eminent 
doniain, because it has surrendered its franchise to appellee, 
and latter cannot acquire right of way through its lease of 
the L. & NX. W. R. Co., because the same is void. (State, 
ex vel. Leese, v. R, Co., 24 Neb , 144.) Right of way cannot 
be condemned for the use and benefit of a private person. 


Pound & Burr, for appellee: 


Under the terms of the contract between appellant and 
H. T. Clarke, the injunction should not be made perpetual. 
The C., B. & Q. R. Co., through the L. & N. W. R. Co., 
has duly condemned the property. The question of the 
right of the appellee, as a foreign corporation, to hold land 
in this state is not in the case. 


MaxweELu, J. 


This action was brought in the district court of Lancas- 
ter county, to enjoin the defendant from laying a side track 
across the plaintiff’s lot to reach the warehouse uf Henry T. 
Clarke in Lincoln. Mr. Clarke was not made a party to 
the suit and his rights will not be adjudicated in this action. 
On the trial of the cause the court found the issues in favor. 
of the defendant and dismissed the case. It is alleged in 
the petition that “The plaintiff, Herman Koenig, a resi- 
dent of Lincoln, Laneaster county, and state of Nebraska, 
complains of the said defendant, the Chicago, Burlington 
& Quincy R. R. Co., and alleges that said defendant is a 
foreigu and non-resident railroad corporation, organized 
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and incorporated under the laws of the state of Illinois and 
operating a line of railroad from the city of Chicago; in the 
state of Illinois, to the city of Lincoln, in the state of Ne- 
braska, and from thence, either by lease or otherwise, 
various other railroads radiating in different directions 
from the said city of Lincoln, in said state of Nebraska. 
The said plaintiff alleges that he is the owner of, and has 
the legal title to, and is in the possession of, lot two, in 
block thirty-one, of the city of Lincoln, county of Lan- 
caster, and state of Nebraska, that he has a house upon the 
same, wherein he resides, and that said property is of the 
value of $8,000. Plaintiff avers that the said defendant 
has laid its railroad track across the west end of said lot 
two, in said block thirty-one aforesaid, and extended the 
same from its main track across said lot to the warehouse 
and store-building of one Henry T. Clarke, situated at the 
intersection of Eighth and P streets in said city of Lincoln; 
and the said plaintiff alleges that the said defendant unlaw- 
fully, and without the assent, knowledge, or permission of 
the said plaintiff, entered upon said lot of the plaintiff’s 
and laid its track and railroad ties thereon and is now 
operating, hauling, and running its freight cars across, over 
said track and across the lot of this plaintiff to the said ware- 
house aforesaid of the said Henry T, Clarke, without hav- 
ing compensated this plaintiff for his damages or tendered 
payment for the use and occupation of said premises, and 
without having taken any steps to condemn said land under 
the laws of the state of Nebraska, or securing to this plaint- 
iff compensation in any manner whatsoever for the damage 
occasioned by the occupancy of said lot, and the use thereof, 
and for the operation of trains and cars across the same, 
And the plaintiff avers that by reason of the building in 
the construction of said railroad across said lot, and the 
operation of engines, trains, and cars over the same, con- 
trary to law, and without the consent and permission of 
this plaintiff, he has suffered great and irreparable injury 
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and has been deprived of the peaceful enjoyment of said 
premises and the life of himself and family has been and is 
daily endangered by tlie passing and repassing of cars over 
said track. Plaintiff also alleges that he has no adequate 
remedy at law, and that except for the interposition of this 
court he will be embroiled in a multiplicity of suits. Plaint- 
iff further alleges that the said defendant threatens to con- 
tinne the use of said track for said railroad purposes and 
_ operate trains over and across said lot, notwithstanding the 
request of this plaintiff to desist therefrom, unless restrained 
by the order of this court.” 

This petition was filed January 29, 1888. On the 28th 
of July, 1888, the defendant filed an answer in said action 
as follows: 

“Now comes the defendant above named, and for answer 
to the petition filed by the plaintiff admits that it is a cor- 
poration organized under and by virtue of the laws of the 
state of Illinois, and that it is operating certain lines of 
railroad in the state of Nebraska. Further answering the 
said petition, the defendant denies each and every allegation 
therein contained.” 

- On February 13, 1889, the defendant filed a supplemental 
answer in part as follows : 

“Now comes the above named defendant, and for a sup- 
plemental answer to the petition herein, admits that it is a 
corporation duly organized under and by virtue of the 
laws of the state of Illinois, and that it is operating cer- 
tain lines of railroad in the state of Nebraska. * * * 
And defendant had the right to construct, maintain, and 
use a track across the said lot by virtue of a contract duly 
executed, signed, and delivered by the plaintiff on the 22d 
day of June, 1887, wherein Henry T. Clarke was party 
of the second part, and which contract and the terms and 
condition thereof said Clarke had duly kept and performed, 
but said plaintiff now refuses to keep and perform.” And 
after alleging certain condemnation proceedings by the 
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Lincoln & Northwestern railway in its behalf, it alleges 
that “Further answering the said petition, the defendant 
denies each and every allegation therein contained.” 

It will be observed that the defendant is charged in the 
petition with being “a foreign and non-resident railroad cor- 
poration, organized and incorporated under the laws of the 
state of Illinois,” and in its answer and supplemental an- 
swer it in effect pleads the same facts, 

Sec. 8, art. XI, of the constitution provides that “ No 
railroad corporation organized under the laws of any other 
state, or of the United States, and doing business in this 
state, shall be entitled to exercise the right of eminent do- 
main, or have power to acquire the right of way or real 
estate for depot or other uses, until it shall have become 
a body corporate pursuant to and in accordance with the 
laws of this state.” 

Thus a foreign railroad corporation can neither exercise 
the right of eminent domain, nor does it possess power to 
acquire the right of way or real estate for depot or other 
uses, until it shall have become a body corporate pursuant 
to and in accordance with the laws of the state. In other 
words, a foreign railway corporation under our constitu- 
tion can neither acquire nor hold a railroad in this state 
unless it becomes a corporation under the laws of the state 
in some of the forms pointed out in the statute. A railway 
corporation, being a creature of statute, possesses no powers 
except those conferred upon it by law. 

This question was very fully considered in State v. Scott, 
22 Neb., 628—9, and it was held that a foreign corporation 
is prohibited from acquiring right of way or real estate 
for depot or other uses, and that it cannot do indirectly 
what the constitution prohibits it from doing directly. In 
other words, that, as it cannot perform any of the acts 
named, therefore it cannot avail itself of the services of 
another corporation to accomplish this result. The de- 
nial toa foreign railroad corporation of the right of emi- 
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nent domain, and the power to acquire right of way or 
real estate for depot or other uses, is an absolute prohibition 
against such corporation either owning or holding a rail- 
road in this state. The denial of the right to acquire 
right of way is very broad and comprehensive, and its 
meaning unmistakable. ‘No foreign corporation can ex- 
ercise the right of eminent domain or (can) acquire right 
of way,” etc. If it cannot acquire, then it is forbidden to 
hold what it is prohibited from acquiring, because the effect 
of the denial of the right of acquisition is to prevent 
it from taking the property. And as it cannot do indi- 
rectly what it is prohibited from doing directly, it cannot 
acquire and hold a leased line and thus evade a plain con- 
stitutional prohibition. ‘These provisions were placed in 
the constitution not as a measure of hostility to railroads, 
but to protect the citizens of the state in the enforcement 
of the rights, and prevent corporate abuses. Therefore a 
foreign corporation, to own or operate a line of railway in 
this state, must become a corporation under the laws of the 
state in some of the modes pointed out in the statute. In 
State v. C., B.& Q. R. BR. Co., 25 Neb., 156, in a proceeding 
in guo warranto, the defendant filed an answer setting up 
the fact that it had become a domestic corporation under the 
laws of this state, and a decree was rendered to that. effect. 
That decree was rendered at the July term of last year 
(1888), and after this action was brought. The first an- 
swer also was filed before the decree named. The supple- 
mental answer, however, was filed two or more months 
after that decree. It would seem to have been the duty 
of defendant to set up this decree in its supplemental 
answer, and have amended its former answer. Why it 
failed to do so is uncertain. We cannot believe that it 
sought thereby to override the constitution of the state and 
thus seek to make the creature of the law greater than the 
creator thereof. But whatever the cause, on the pleadings, 
as we find them before us, the defendant cannot recover. 
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Mr. Clarke is not before the court, and we will not, in his 
absence, determine any matter affecting him ; neither will 
we, in the absence of proper parties before the court, in- 
vestigate the right to lay the side-track in question. The 
judgment of the district court is reversed and the injunc- 
tion made perpetual. This decision will not prevent the 
railroad company as acorporation organized under the laws 
of this state from condemning and acquiring the right of 
way for necessary side-tracks. : 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


GeorcE A. HoAaGLAND, APPELLEE, Vv. Emma L. Van 
ETteN, APPELLANT. 


{FILED OcTOBER 24, 1889.] 


Practice: Bru oF Exceptions. When it is made to appear to 
the supreme court that there are errors and mistakes in the bill 
of exceptions, and that evidence is included therein which was 
not in the bill of exceptions at the time it was signed by the 
judge of the district court and that important evidence has 
been omitted in making up the bill, the supreme court will 
order the bill to be referred back to the judge before whom the 
case was tried, for examination and correction. 


Morion for diminution of record. 
D. Van Etten, for the motion. 
Nemo contra. 

Per CURIAM. 


This cause is submitted upon a motion by appellant to 
strike from the record in this case certain pages of the bill 
45 
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of exceptions, which, it is claimed, are incorrect in fact 
and were inserted in the bill of exceptions after the same 
was signed by the judge of the district court. The motion 
is supported by an affidavit of the facts therein alleged. 

The appellant also asks an order upon the appellee, re- 
quiring him to present to this court certain books of ac- 
count, which, he alleges, were introduced in evidence on 
the trial in the district court, and which are not included 
in the bill of exceptions, it being alleged that they were 
omitted upon the express agreement of appellee that the 
books referred to would be presented to this court for in- 
spection in connection with the bill of exceptions as certi- 
fied to by the judge. 

By the law of this state, the duty of settling bills of 
exceptions is imposed upon the judge of the district court 
before whom the cause was tried and the supreme court 
must accept the bill certified to as correct. This court, 
in the exercise of its appellate jurisdiction, can take no 
action looking toward a correction of bills of excep- 
tions wherein mistakes of the kind referred to in the 
motion and affidavit are alleged to have occurred. That 
duty devolves upon the judge of the district court. 

It having been shown by the affidavit referred to that 
the bill of exceptions is not as it was when signed by the 
judge of the district court, the appellant will be granted 
leave to withdraw the same in order that it may be sub- 
mitted to said judge for inspection and correction, upon 
due notice being given to the appellee, and that said 
judge may certify the facts in regard to. such exhibits as 
were not attached to the bill. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


SEPTEMBER TERM, 1889. 707 


Gandy v. State. 


JaMES L. Ganpy v. STATE oF NEBRASKA. 


[FILED OcTOBER 25, 1889. ] 


. Criminal Law: ConTINUANCE. The facts stated in an affida- 


vit. in support of a motion for a continuance, for the purposes 
of the motion, will be taken as true; and where sufficient facts 
are stated, a continuance should be granted. (Williams v. State, 
6 Neb., 334; Hair v. State, 14 Id., 503, adhered to.) 


. ———: COUNTER AFFIDAVITS, or affidavits in resistance of an 


application for a continuance, made upon affidavits, should not 
be received. (Citations supra.) 


: CHANGE OF VENUE. The statute as to change of venue 
in criminal cases confers upon the district court in the county 
where the offense was committed power to order a change of 
venue to an adjoining county, but such power is confined to the 
jurisdiction of the county where the offense was committed. 
State v. McGehan, 27 O. St., 280.) 


: PRIVATE COUNSEL. The county attorney in a criminal 
prosecution may have the assistance of counsel employed on pri- 
vate account, (Polin v. State, 14 Neb.,540; Bradshaw v. State, 17 
Id., 151.) 


: COUNTY ATTORNEY: VENUE. Upon the removal of a crim- 
inal prosecution from the county in which the offense was com- 
mitted, toan adjoining county upon change of venue, it is not the 
duty of the county attorney of the former county to follow the 
case to the latter county, but it is the duty of the county attor- 
ney of such adjoining county to represent the state in the prose- 
cution of the case; and in such case where the county attorney 
of the adjoining county is under the disability of having ap- 
peared in the case as counsel for the accused, it is the duty of 
the court to appoint an attorney to act as county attorney in the 
prosecution. Reese, Ch. J., dissents. 


: JuRoRS: VorrR DirE EXAMINATION. The sole object of 
the preliminary examination of proposed jurors in a criminal 
prosecution upon their voir dire being to ascertain whether they 
have formed or expressed an opinion as to the guilt or innocence 
of the accused, and whether they are prejudiced for or against 
him, held, to be no error in the trial court to refuse to permit 
the counsel to examine such juror as to what certain remarks of 
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his of and concerning the accused tended to show, or whether 
such juror would believe the testimony of all witnesses equally 
alike, ete. 


: WITNESSES: ADDITION OF NamMESTO INFORMATION. In 
a criminal prosecution the names of witnesses cannot, against 
objection, be added to the information without a showing that 
they were not known earlier and in time to give the accused no- 
tice, in season to anticipate their presence before trial. (People v. 
Hall, 48 Mich., 482.) Reese, Ch. J., dissents. . 


8. Perjury: Evrpence RequigED. In a prosecution for perjury 
the falsity of the testimony or oath of the accused upon which 
the perjury is assigned cannot be established by the testimony 
of one witness alone. It may be proved by the testimony of one 
reliable witness, and such corroborative facts and circumstances 
as will give a clear preponderance of the evidence in favor of 
the state; if such preponderence excludes all reasonable doubt 
of the guilt of the accused, such corroborative facts or cireum- 
stances ought, at least, to equal the testimony of a single wit- 
ness. (Gandy v. State, 23 Neb., 436.) 


The testimony of the witness referred to must 
be positive and unequivocal, and no amount of corroboration 
will be sufficient to sustain a verdict of couviction where the 
testimony of the witness to be corroborated is in the alterna- 
tive, doubtful and equivocal. 


7. 


10. Information: VaRIANcE. Ina criminal prosecution on infor- 
mation alleging perjury in testifying falsely as a witness to the 
copy of a lease of farm and crop, signed John M. T., the prose- 
cuting witness, who testified that his name was Jeremiah and he 
was not otherwise known, held, that the variance was fatal to a 
conviction. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. , 


G. M. Humphrey, E. W. Thomas, and Darnall & Bab- 


cock, for plaintiff in error: 


The accused was entitled to a continuance. (Ingalls v. 
Nobles, 14 Neb., 472; Billings v. McCoy, 5 Id., 190; John- 
son v. Dinsmore, 11 Id., 393; Newman v. State, 22 Id., 355; 
McDaniel v. State, 47. An. Dec., 93; State v. Painter, 40 
Ia., 298.) Counter affidavits against the application should 
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not have been received. (Hair v. Slate, 14 Neb., 204; Will- 
iams v. State, 6 Id., 337; Newman v. State, supra.) Plaint- 
iff in error was entitled to a change of venue. (Olive v, 
State, 11 Neb., 18 ; Const., sec. 11, art 1; State v. Mooney, 
10 Ta., 511; State v. Ostrander, 18 Id., 435; San Antonio 
v. Jones, 28 Tex.,19; Ott v. McHenry, 2 W. Va., 78.) The 
county attorney is a county officer (Bell v. Templin, 26 
Neb., 249); and cannot prosecute outside his own county, 
(Clough v. Hart, 8 Kas., 494; Huffman v. Com’rs, 23 Id., 
283.) As to the overruling of the challenge for cause: 
Ensign v. Harney, 15 Neb., 331; Bowman v. State, 19 Id., 
527; Maxwell, Crim. Proc., 571; Garrison v. State, 6 Neb., 
285; Olive v. State, supra; Curry v. Slate,4 Neb., 548 ; 
Carroll v. State, 5 Id., 31. As to the indorsement of the 
names of the witnesses upon the information: Gandy v. 
State, 24 Neb., 723; Stevens v. State, 19 Id., 647; Parks 
v. State, 20 Id., 515. The variance between allegations 
and proof as to the name of the witness Thayer is fatal. 
(Haslip v. State, 10 Neb., 592; Davis v. People, 19 Ill., 74; 
Buck v, State, 1 O. St., 61; Davis v. State, 7 O., 206; 1 
Bish., Crim. Proc., secs. 488, 677; 1 Chitty’s Crim. Law, 
216; McBeth v. State, 50 Miss., 81; Maxwell, Crim. Proc., 
66, 67.) 


William Leese, Attorney General, (E. A. Tucker, Frank 
Martin, and Edwin Falloon, with him), for the state: 


There was sufficient time before trial, without a contin- 
uance, to procure all necessary depositions. A continuance 
will not be granted to obtain merely cumulative evidence. 
(Tucker v. State, 5S. W. Rep. [Tex.], 180; Smith v. Com, 
4 Id. [Ky.], 798; Dacey v. People, 116 Ill., 555.) The 
statute clothes only the court of the county where the crime 
was committed with the power to grant a continuance. 
(Statev. Anderson, 98. W. Rep. [Mo.], 636; State v. Green- 
wade, 72 Mo., 298; Maxwell, Crim. Proc., 546; State v. 
MecG@ehan, 27 O. St., 280.) 
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The plaintiff in error has brought this case on error from 
the judgment of the district court of Pawnee county. 

On April 10, 1888, a transcript and information, on 
change of venue from Richardson county, were filed in the 
district court of Pawnee county charging that James L. 
Gandy, the plaintiff in error, on April 8, 1887, in a certain 
action for the forcible entry and detention of certain real 
estate in Richardson county, pending before Garret Minor, 
Esq., a justice of the peace of Richardson county, wherein 
Daniel H. Maxson was plaintiff and Samuel Powell was 
defendant, appeared as a witness for the defendant, and, 
being duly sworn the truth to testify, did then and there 
in a matter material to said action willfully, falsely, cor- 
ruptly, and feloniously depose under oath that one John M. 
Thayer on February 4, 1887, at Oberlin, Kansas, executed 
to him, James L. Gandy, a lease for the southeast quarter 
of the southeast quarter of section 5, and the southwest 
quarter of the southwest quarter of section 4, in township 
2, range 13, in Richardson county ; and that said lease 
was delivered to John H. Beery, on February 4, 1887, and 
by him retained until March 21, 1887, when it was deliv- 
ered to the witness; that on April 2, 1887, the witness 
wrote a true copy of the lease and delivered the original to 
said Powell, who subsequently lost the same; that the copy 
then and there introduced by the witness in evidence, is 
the copy taken by him of said original lease, to-wit: 

“HumMBo.Lpt, NEBRASKA, February 4, 1887. 

“For and in consideration of the sum of two hundred 
and seventy-five dollars, I hereby release unto J. L. Gandy 
the farm I live on, southeast quarter of the southeast quar- 
ter of section 5, and southwest quarter of the southwest 
quarter of section 4, township 2, range 18, for the crop sea- 
son ending December 1, 1887. J. M. THaYeEr. 

“Witness : JonN MarsHAu.” 
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Whereas, in fact, said Thayer did not lease the land to 
said Gandy on the 4th of February, 1887, at Oberlin, Kan- 
sas, or at any other time or place execute a lease for said 
land to said Gandy, nor was the lease delivered to said 
Beery on said 4th day of February, or at any other time, 
and retained by him until March 21, or for any period of 
time; nor did said Beery deliver to said Gandy said lease on 
said 21st day of March, or at any time; nor did said Gandy 
on said 2d day of April, or at any other time, write a true 
copy of the same; nor did he on the 2d day of April, or at 
any other time, deliver the original to said Powell; nor did 
said Powell ever have possession of or lose the original 
lease; nor did John Marshall ever witness the same; nor is 
said pretended copy a true copy of any lease whatever; nor 
did the so called original lease ever have any existence; 
the said Gandy well knowing the testimony then and there 
by him deposed to be true, to be false, and thereby then and 
there committed willful and corrupt perjury. The second 
count of the information charged the plaintiff in error 
with the same offense in like mauner and form with that 
stated. There was atrial toa jury, with a verdiet of guilty 
against the defendant as charged in both counts of the 
information. 

A motion for a new trial being overruled, the defendant 
was sentenced to be confined in the penitentiary of the state 
at hard labor for five years and pay the costs of prosecution. 

_The plaintiff in error by his petition and brief presents 
eighteen grounds of error, upon which is claimed a reversal 
of the judgment of the court below. 

These points, or so many of them as may be found nec- 
essary to consider, will be reviewed in their order. 

First—That there was an abuse of discretion in the trial 
court in overruling the motion of the plaintiff in error for 
acontinuance. With this will be considered the second, or 
supplementary assignment to the first, that the court erred 
and abused its discretion in permitting the state to file writ- 
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ten objections and counter affidavits opposing the applica- 
tion for continuance. 

It appears from the record, and is within the judicial 
knowledge of the court, that the plaintiff in error has been 
for the third time tried and convicted of the offense involved 
in this review. First, in the district court of Richardson 
county, where the judgment was brought np on error and 
reversed in an opinion of the supreme court published in 23 
Nebraska Reports, 436. Upon the cause being remanded, 
the defendant, under the provisions of the statute, obtained 
a change of venue to the adjoining county of Pawnee, and 
was there again tried and convicted, and again the record 
was brought to this court, on error, and the judgment was 
reversed in an opinion delivered November 9, 1888, and 
published in 24 Nebraska Reports, 717, The mandate to the 
court below was filed in the district court of Pawnee county 
April 6, 1889, The term of that court at which the cause 
was again tried commenced April 15, 1889. On the third 
day of the term the defendant made his application for a 
continuance, supported by his own affidavit, and by that of 
“i. W. Thomas, Exq., his attorney. These affidavits are 
voluminous and discursive, the latter containing allegations 
of fact scarcely permissible under the motion, but never- 
theless intended as reasons and causes preventing the de- 
fendaut from taking the depositions and testimony of cer- 
tain witnesses, necessary to his defense, in the state of 
Kansas, and from procuring the attendance of witnesses at 
the trial in his defense. It is apparent that the affidavits 
contained the necessary allegations of due diligence, the 
inability of the defendant to procure certain depositions, or 
the attendance of certain witnesses at the trial, and showing 
the materiality of their testimony, setting forth what the 
defendant expected to prove and what he believed he could 
prove by the witnesses, and that he could not then safely go 
to trial without such testimony, and that he knew of no 
other witnesses by whom he could prove such facts, On 
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the same day the attorney for the state obtained leave to 
file counter affidavits in resistance of the application for 
continuance, and filed the affidavit of E. A. Tucker, Esq., 
county attorney of Richardson county, who appeared as 
the prosecuting attorney, and of F. Martin, Esq., assistant 
counsel, whose affidavits were in resistance of the motion 
for continuance. The defendant’s motion, on the same day, 
that the counter affidavits filed by the state be stricken from 
the files, as appears from the record, was sustained. Sub- 
ssoquently, on the 28th day of May, at the same term, on 
the further hearing of the motion for a continuance the 
same was overruled, and on the same day the motion to file 
the second affidavit of E. A. Tucker, Esq., district attorney, 
was sustained. From this proceeding, forward, there ap- 
pears an e/lipsis in the record. 

* The affidavits of F. Martin and E. A. Tucker in resist- 
ance to a continuance are set out in the bill of exceptions 
and immediately thereafter the following: ‘A motion to 
file said affidavit was sustained by the court, to which the 
defendant duly excepted, and on the same day, May 29, 
1889, the defendant being present in person and by coun- 
sel, and the state appearing by its attorney, the cause was 
further heard on the second motion and the affidavits of 
counsel for continuance.” No motion follows this entry, 
but the affidavit of the defendant is set out, and states in 
substance: That on May 24, 1889, he went to Oberlin, 
Decatur county, Kansas, to procure the depositions of wit- 
nesses there, and to procure witnesses to return with him 
to Pawnee City, Nebraska, to give testimony for him there; 
that he did not succeed in getting the depositions he de- 
sired, but induced several witnesses to start with him on 
the train for Pawnee City; that John King, who is an 
important wituess in his defense, and who lives near to 
Oberlin, was deterred from giving his testimony there on 
May 24, 1889, although subpoenaed for that purpose on 
that day, before the commissioner, being intimidated by 
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County Attorney Tucker, as he stated in his affidavit here- 
with, 

That J. A. Ralston, H. H. Whitman, William Jones, 
and George Thomas, who reside near to Oberlin, agreed to 
accompany him to Pawnee City to testify in his defense, 
and took transportation on the railroad train with him on 
May 24, 1889, at Oberlin, and went so far as Norton, 
Kansas, about forty miles; that he was there arrested on 
a criminal charge against affiant, filed against him in 
Thomas county, Kansas, two years prior, by the sheriff of 
Norton county, Kansas, and was taken off the train, and 
into custody upon a telegram from J. M. Griffin, of Ober- 
lin, one of the prosecuting witnesses, whose name is in-. 
dorsed on the information against affiant on which he in 
to be tried; that Griffin was neither sheriff, deputy sher- 
iff, nor constable; that when affiant was arrested the wit~ 
nesses, Ralston and Whitman, became frightened and left 
the train and disappeared and have not been seen since ; 
the other witnesses, Jones and Thomas, also disappeared 
and have not since been seen; that he had already paid the 
witnesses for attendance at the trial set for May 27 at 
Pawnee City, and was detained under arrest by the sheriff 
of Norton county from half past five p.m May 24 till 
8 a. M. of the 25th, when he was turned over to the sher- 
iff of Thomas county, taken to Colby in that county, and 
held to bail in $1,000 to appear there on June 17 following, 
by which the four mentioned witnesses were scattered and 
lest to him, and he could not get them together and pro- 
cure their depositions in less time than two weeks; that he 
had talked with the witnesses, and knew that Ralston and 
Whitman would testify that on the night of February 4, 
1887, at the Illinois hotel in Oberlin, they saw and read 
the lease made by J. M. Thayer on that day, being the 
same as to which he was then charged with perjury, and 
that there was nothing stated in tliat lease about one-third 
of the grass or hay, or one-third of the crop to be raised 
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on the farm of J. M. Thayer near Humboldt, being the 
farm in question; and would testify that the paper offered 
at the trial before Justice Minor as a copy of the lease 
was substantially correct; that Jones and Thomas, if pres- 
ent in court, would testify that they were present when the 
lease of J. M. Thayer to J. L. Gandy was read to Thayer, 
on February 4; that they heard it read and knew its con- 
tents, and that nothing was stated as to one-third of the 
grass or of the crop to be raised on the farm in question; 
that the paper was a lease of the farm from Thayer to 
Gandy during the crop season of 1887, stating that fact 
distinctly. 

That Charles P, Johnson, residing in Harlan county, Ne- 
braska, is an important witness in his defense; that subpoena 
was served on him May 15, 1889, in Webster county, to ap- _ 
pear and testify May 27; if present he would testify that he 
was in Oberlin February 4, 1887, when the lease was made 
and knows that it was a lease for the farm lying near 
Humboldt, for the crop season of 1887, and that he then 
heard J. M. Thayer agree to give possession of the land to 
- J. L. Gandy on March 1, following; that Johnson was de- 
terred from appearing as a witness, and was induced to 
leave the state by the threats and intimidation of J. M. 
Thayer, the.principal witness for the prosecution against 
affiant. 

That Jacob Gergens is an important witness; if present 
would testify that he was in affiant’s house in Humboldt, 
January 15, 1888, in company with J. H. Beery, and 
heard Beery say that he had never read the lease or paper 
which he held; that shortly after affiant was arrested, in 
June or Joly in Humboldt, on the street not far from the 
postoffice, Beery said to Gergens that Gandy was not guilty 
of the charge of perjury, and that his (Beery’s) evidence 
would clear him of the charge, and that on several occa- 
sions Beery repeated the same; that Gergens did not tes- 
tify on previous trials, affiant not knowing the materiality 
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of his evidence ; that he is now sick at home with conges- 
tion and inflammation of the brain, under affiant’s care as 
lis tamily physician, and not able to attend as a witness or 
to give testimony. — 

That the testimony of all of said witnesses is material and 
important for his defense, and he cannot safely go to trial 
without their testimony, but with a continuance he believes 
he can procure their attendance as witnesses at the trial. 
He knows of no other witnesses by whom he can so fully 
prove the facts stated. 

The affidavit of J. M. Griffin, as deputy United States 
marshal at Oberlin, Kansas, corroborates the statement of 
the defendant as to his arrest and detention on May 24 and 
25 by the sheriffs of Norton and Thomas counties, Kansas. 
That of James L. Loar, the county attorney of Thomas 
county, shows that the defendant was held to bail on the 
25th of May in $1,000, to appear at Colby on June 17, 
1889. 

C. P. Johnson’s affidavit states that he has been ac- 
quainted with J. M. Thayer for more than ten years; that 
he was present at Oberlin, Kansas, February 4, 1887, and 
saw Thayer make a lease for the farm he lived on to J. L. 
Gandy for the crop season of 1887, and heard him contract 
with Gandy to give possession of the farm on the first day 
of March of that year; afterwards saw the paper deliv- 
ered to another to hold until Thayer could get his relin- 
quishment properly fixed up by the notary public; that he 
was subpoenaed as a witness for Gandy at Pawnee City, 
May 27, 1889, and failed to appear for the reason that he 
was informed by Thayer, at Inavale, Webster county, on 
May 15, that every one who had testified for Gandy, so 
far, had been indicted for perjury, and some had fled to 
Canada, which put him in fear, and he concluded to leave 
Nebraska rather than appear as a witness. 

John King’s affidavit states that he was notified and ap- 
peared to give testimony at Oberlin, Kansas, May 24, 1889; 
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that just before going on the stand to testify he understood, 
through different parties, that the sheriff had orders to 
arrest anyone who testified that he saw Thayer make a lease 
to Gandy on February 4, 1887, in Oberlin, Kansas; that 
he was present at Calvert & Wallace’s office on that date 
and saw J. M. Thayer make a lease of his farm for the 
crop season, for a timber claim, to J. L. Gandy of Hum- 
boldt, Neb.; the lease was then turned over to another, 
whose name he does not remember. He did not give his 
testimony, but secreted himself from fear of getting into 
trouble; that he talked with a county attorney, Tucker, who 
said he had charge of the prosecution and that they had 
indicted, so far, all in the case, and would probably indict 
others, advising him to be careful, and that there was plenty 
of evidence to convict anyone who testified to a lease hav- 
ing been made between Thayer and Gandy. This conver- 
sation was on May 24, 1889, near the Commercial hotel in 
Oberlin, just after the witness was notified to appear be- 
fore the officer and give his deposition. 

John A. Chapin’s affidavit states that he is pastor of the 
Methodist Episcopal church of Humboldt, Nebraska; that 
Jacob Gergens is a member of his church, and is now sick 
and unfit for any business whatever, being confined to his 
house and to his bed. 

In resistance of the defendant’s motion for continuance 
the counsel for the state filed a paper purporting to be ob- 
jections to continuance of the cause which was asked to be 
considered by the court, together with leave to file the af- 
fidavits of E. A. Tucker and J. M. Thayer, not as counter 
affidavits to those set out, but as evidence that Tucker never 
knew, saw, or spoke to King who made the affidavit, and 
that Thayer never saw or spoke to Johnson, nor made the 
‘statements alleged in his affidavit, as a charge of intimidat- 
ing witnesses. 

The affidavits of E. A. Tucker and J. M. Thayer in re- 
buttal, traversing those in support of the defendant’s appli- 
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cation for a continuance, were received and filed May 28, 
1889, and upon the further hearing of said motion for 
continuance the same was overruled. 

The law is sufficiently settled in this state that counter 
affidavits, in resistance of the motion for continuance, sup; 
ported by affidavits, ought not to be received or considered. 
In the case of Williams v. State, 6 Neb., 334, on an indict- 
ment for murder, the defendant in the trial court in support 
of his application for a continuance alleged in his affidavit 
that one George Hicks, then absent in the state of Iowa, 
would testify to certain facts material to his defense; that 
on the night before the alleged homicide Hicks staid at the 
house of Vroman, the father of the deceased, and that both 
the deceased and his father threatened to kill the defendant, 
and were actually making arrangements to attack him that 
night ; and that both of them stated on the morning of the 
day of the alleged homicide that if defendant attempted to 
get his horse they would certainly kill him and made un- 
qualified threats to kill defendant. On motion of the dis- 
trict attorney the court permitted the counter affidavit of 
the mother of the deceased to be interposed, in which she 
swore that she was present at the time and place stated aid 
that no such threats against the defendant were made. The 
motion for continuance was overruled. Upon this the court 
said: “As a matter of practice we see no propriety in per- 
nitting the use of counter affidavits on a motion for a con- 
tinuance. We do not think a side issue of this sort should 
be raised, or the truthfulness of the affidavit in support of 
the motion be determined in this unsatisfactory manner. 
And if the affidavit in support of the motion in this case 
were such as to show that the ends of justice required a 
continuance of the case to enable the accused to obtain ma- 
terial testimony known to exist, we should feel bound to 
reverse the judgment on this ground alone, regardless of 
the affidavit of Mrs. Vroman, even if no otlier error were 
committed.” 
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In the case of Johnson v. Dinsmore, 11 Neb., 391, the 
language quoted was cited and approved; and again in 
Hair v. State, 14 Neb., 504, in the opinion of the court 
Judge MAXWELL said: “ Where a motion for a continu- 
ance is based upon the grounds stated in an affidavit which 
accompanies the motion, the facts stated in the affidavit 
for the purposes of the motion will be taken as true, and 
if sufficient grounds are shown and reasonable diligence 
has been used by the party filing the motion, a continuance 
should be granted. The court will not permit to be filed, 
nor considered, counter affidavits in such case, because it 
will not in that proceeding permit an issue to be raised as 
to the truthfulness of the affidavit.” It is of equal im- 
portance that impartial justice should be done as that a 
speedy trial should be had. 

Counsel for the state, in regard to the allowing of coun- 
ter affidavits against the motion, say: “ Where a motion 
for a continuance is supported by affidavits stating all that 
is necessary to state, to inform the court that it would be 
unsafe to proceed with the trial, the rule is correct and 
should be maintained ; but where the affidavits go outside 
of the facts necessary, and state falsehoods that are appar- 
ent, and falsely charge violation of law upon the officers 
present in court, it would seem to allow such false state- 
ments to be taken as true, without an opportunity to 
correct ‘them, constituting a premium on perjury, not 
within the rule laid down in Hair v. State.” I cannot 
agree with the counsel in this position, While, as herein- 
before intimated, the affidavits in support of the motion 
for continuance, especially that of the defendant, contain 
matter irrelevant and improper to be stated in such a pre_ 
sentation, yet the trial court always has the power to apply 
the remedy and strike from the files papers containing ir- 
relevant or scandalous matter, or to require the parties to 
withdraw improper papers and allow them to be refiled 
only after they are reformed and purged. And this remedy 
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is the proper practice, without allowing the breach of the 
rule, by one party to the suit, to provoke an equal, if no 
greater, violation of law by the other. The course fol- 
lowed in this case cannot be sanctioned. 

Third—This assignment is that the court erred in over- 
ruling the application of defendant for change of venue. 
Section 455 of the Criminal Code provides that “ all crim- 
inal cases shall be tried in the county where the offense was 
committed, unless it shall appear to the court by affidavits 
that a fair and impartial trial cannot be had therein, in 
which case the court may direct the person accused to be 
tried in some adjoining county.” This section is identical 
with that of section 121 of the statute in force in Ohio, 
passed March 7, 1831, under which was tried and reported 
McGehan’s case, 27 O. St., 280, cited by counsel for de- 
fendant in error. 

In the opinion the court says, p. 283: “This section is 
appropriate legislation to enforce the bill of rights upon this 
question of venue, and confers jurisdiction upon the court 
in tle county where the offense was committed to make an 
order that the accused may be tried in an adjoining county. 
When a statute directs the time when, the manner, and 
court that shall have jurisdiction over a subject-matter, and 
no provision is made for a rehearing in the same court, 
jurisdiction once exercised is exhausted, and a court of co- 
ordinate power could not, at another time and place, take 
jurisdiction of the same subject-matter. 

‘After an order for change of venue is made, the statute 
points out the manner and by whom it shall be executed. 
Section 122, Criminal Code, provides that the ‘clerk of the 
county where the indictment was found * * * shall 
make out a certified transcript of all the proceedings in the 
case, which, together with the original indictment, he shall 
transmit to the clerk of the court to which the venue is 
changed.’ This duty is required of the clerk of the county 
where the offense was committed, and permitted to no 
other.” 
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The construction placed upon this statute by the supreme 
court of Ohio meets with our entire approval, and is 
adopted as the proper construction of our own. It being 
remembered that the crime of which the plaintiff in error 
was on.trial was alleged to have been committed in the 
county of Richardson, and that the accused, upon his ap- 
plication, had been directed to be tried in the adjoining 
county of Pawnee by a change of venue, he had exhausted 
his rights and privileges under the statute, and there 
was no provision by which he could be tried in another 
county and a strange place. 

Fourth—This error consists in the court’s permitting 
the attorneys, Martin and Falloon, to assist in prosecuting 
the accused. 

It appears from the record that on the 28th of May, 
1889, the cause being heard, the defendant by his attorney 
entered objections in writing to the appearance of E. A. 
Tucker as proseciting attorney in the case, he not being 
the official prosecuting attorney of Pawnee county, and 
also objected to the appearance of F’, Martin and Edwin 
Falloon for the reason that neither is county attorney of 
Pawnee county, which objections were overruled. Upon 
this part of the record the plaintiff in error presents the 
above point, number four and also number five. This ob- 
jection was a general one to the appearance in the cause of 
the attorneys named and applies to each of them, whether 
in the capacity of official prosecutors, or as assistant coun- 
sel. The right of assistant counsel or counsel employed 
and paid by private parties to appear on the part of the 
state in a criminal prosecution and assist the prosecuting 
attorney has been considered and decided in this court in 
the cases cited by counsel for the plaintiff in error, that of 
Polin, 14 Neb., 540, and Bradshaw, 17 Id., 151; and the 
right of the state to the assistance of such counsel, in such 
cases, is fully established. 

But it is contended that as these cases arose under the 
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statute existing prior to the passage of the act of March 
10, 1885, providing for the election of county attorneys, 
they are not precedents in this case. The provision of stat- 
ute at the time of the passage of the last mentioned act pro- 
vides that “It shall be the duty of the district attorney of each 
judicial district to appear in the district court, at each term 
of the same, in each county in the judicial district for which 
he was elected, and prosecute and defend all actions, civil 
and criminal, and all matters whatsoever in which the state 
or county may be interested.” (Comp. Stats., 1881, p. 66.) 
The corresponding provision now in force provides that “ It 
shall be the duty of the county attorney to appear in the 
several courts of their respective counties, and prosecute and 
defend, on behalf of the state and county, all suits, applica- 
tions or motions, civil or criminal, arising under the laws 
of the state, in which the state or the county is a party or 
interested.” (Sec. 16, chap. 7, Comp. Stats., 1889.) The 
following additional provision is relied upon by counsel as 
changing the rule and taking this case out of the effect of 
the decisions referred to (sec. 20, chap. 7): “The county 
attorney may appoint one or more deputies, who shall act 
without any compensation from the county, to assist him 
in the discharge of his duties; Provided, That the county 
attorney of any county may, under the direction of the dis- 
trict court, procure such assistance in the trial of any person 
charged with the crime of felony as he may deem necessary 
for the trial thereof, and such assistant or assistants shall be 
allowed such reasonable compensation as the county board 
shall determine for his services, to be paid by order on the 
county treasurer, upon presenting to said board the certifi- 
cate of the district judge before whom said cause was tried 
certifying to the services rendered by such assistant or 
assistants.” (Comp. Stats., 1889, 91.) Counsel in the brief 
say that “under the above scction we think the assistants 
of the county attorney are to be regarded as his deputies, 
and that they must take the same oath as that of their 
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principal. In the case at bar, the record shows that in the 
trial of the case in Pawnee county, at the request of the 
county attorney of Richardson county, F. Martin and Ed- 
win Falloon were appointed to assist in the prosecution. 
These attorneys were employed and paid by private parties 
and took no oath.” But it by no means appears that 
Martin and Falloon were deputies of the district attorney 
appointed under the provisions of the 20th section, but 
were his assistants procured by him under the direction of 
the district court in accordance with the proviso of said 
section, and were not required to take an official oath other 
than that as attorneys of the court; and the only objection 
which, in my mind, could be urged to their appearing in 
the case, and even as to that I am not certain, is that they 
were not procured to assist the official attorney of the 
proper county. 

The fifth point urged is to the fact that E. A. Tucker, 
county attorney of Richardson county, followed the case 
upon the venue being changed to Pawnee county, and there 
assumed, and was permitted by the court to assume and 
conduct the prosecution over the objections of the duly 
elected county attorney of Pawnee county. This objection 
was not very squarely made, as appears from the record. It 
was not made by the county attorney in his official capacity, 
but was made by him together with E. W. Thomas and 
Captain Humphrey as attorneys for the defendant. It 
does not appear with any clearness in the record at what 
time the firm of Humphrey and Lindsay [the county at- 
torney ] were employed or first appeared as counsel for the 
defendant. It is to be presumed, however, that it was be- 
fore the election of Lindsay to the office of county attorney. 
If I am correct in this assumption, it then appears that 
upon taking charge of the office of county attorney Mr. 
Lindsay found himself under a disability to discharge the 
duties of his office in respect to the prosecution of the de- 
fendant. It does not appear that he availed himself of the 
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privilege of appointing one or more deputies. If he did, 

such deputies would probably rest under like disability, 

so that at the trial, so far as this case was concerned, 

the county of Pawnee was without a prosecuting attorney 
competent to prosecute the defendant. Here arises an 

important question as to the duty of the court in this exi- 

gency. Counsel for the state, in the brief, say: “It must be 

remembered that Richardson county pays the expeuses of 
the trial, and the county attorney of that county was the 

proper one to try the case, when the county attorney of 
Pawnee could not defend the interest of the state by reason 

of having been employed as an attorney for the accused.” 

I cannot agree to this proposition; certainly not in its gen- 

eral significance. If the fact that Richardson county “ pays 

the expenses of the trial” is to be considered as entitled to 

weight, then it would follow that it was the duty of the 

county attorney of that county to control the prosecution 

of the case irrespective of the condition of the county at- 

torney of Pawnee. ‘There is certainly no express provision 

of statute making it the duty of a county attorney, upon 

the removal of a criminal cause from the county upon a 

change of venue, to follow the case to the adjoining county ; 

nor any which relieves the county attorney, or any officer 

of the county to which such removal may be had, of his 

appropriate duty under the laws of the state in the prosecu- 

tion of the cause to all intents and purposes as though the 

case had originated there. 

The chapter of the statute of the state of Kansas enti- 
tled “County Attorney ” is substantially the same as that 
of sections 15 to 27 inclusive of chapter 7 of our own 
laws; indeed, it is not improbable that those sections were 
adopted from the Kansas law. The case of Huffman v. 
The Commissioners of Greenwood County, 23 Kas., 281, 
cited by counsel for plaintiff in error, arose under the stat- 
ute of that state, and was an action brought by the county 
attorney of Greenwood county against the commissioners 
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for services in the prosecution of one Nicholas, indicted for 
the crime of embezz'ement as county treasnrer, and who was 
granted a change of venue to the adjoining county of Lyon. 
The court in the opinion said, p. 282: “The county board 
seemed to labor under the impression that the services sued 
for were rendered as county attorney, and the trial court ap- 
parently held that, as the evidence of the defendants contra- 
dicted the testimony of the plaintiff concerning an express 
contract between plaintiff and the county board for the ser- 
vices, no contract was proved, and therefore the county was 
not liable. Here was error. As the services charged for were 
rendered in the prosecntion of a case beyond the limits of 
Greenwood county, and as plaintiff attended personally the 
court outside of said county, the services for the county per- 
formed in Lyon county were beyond and outside of his du- 
ties as county attorney.” From such consideration as I have 
been able to give the subject, [ am unable to find anything 
in the general policy of the laws, and certainly nothing in 
their letter, imposing the duty or conferring the privilege 
upon the county attorney of Richardson county to follow 
this case into Pawnee, and in his official capacity take the 
management and control of its prosecution. It is true 
that the taxpayers of Richardson county had a remote pe- 
cuniary interest in the conyiction of the accused; but they, 
in common with all the people of the state, had a higher 
_ interest in the due administration of the laws, and the 
meting out of impartial justice to all persons accused. 
This measure of justice, it had been made to appear by 
legal process, he would probably not obtain in Richardson 
county, therefore the duty, the power, and the privilege of 
his further prosecution of the crime charged was removed 
to the adjoining county of Pawnee. This removal was 
absolute and complete, as well from all the officers of that 
county, including the county attorney, as from the inhab- 
itants as jurors and citizens. The removal imposed upon 
the adjoining county of Pawnee and its authorities, as well 
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as upon its inhabitants as jurors, the whole responsi- 
bility of prosecuting the accused; and although the peo- 
ple of Richardson county had still, as stated, a pecuniary 
interest as taxpayers in his conviction, neither the letter 
nor the spirit of the laws had left them any power to con- 
serve that interest by the presence of an official prosecutor 
either to reinforce or to restrain the authorities of Pawnee 
county in the discharge of their juridical duties, But the 
question still remains, What was the duty of the court un- 
der these circumstances, the county attorney of Pawnee 
having to some extent been identified with the defense of 
the accused? This question I think is sufficiently answered 
by the language of the 21st sec., chap. 7, of the law re- 
ferred to, that, “in the absence, sickness, or disability of 
the county attorney and his deputies, the court before whom 
it is his duty to appear, in which there may be business 
for him, may appoint an attorney to act as county attorney, 
by an order to be entered upon the minutes of the court, 
but who shall receive no compensation from the county ex- 
cept as provided for in section six (6) of this act. [Sec. 20 
of this chapter.]” Undoubtedly the word “disability” as 
used was intended to cover cases of this kind. It will not 
be contended that had the county attorney of Pawnee been 
absent or sick it would have been the plain duty of the 
court to have appointed an attorney to act as the county 
attorney in this case; equally so when his disability by 
reason of his prior employ ment as attorney for the defend- 
ant appeared upon the records of the court. It may be 
said that this was substantially done in the permission and 
acquiescence of the court of the appearance and action of 
the county attorney of Richardson county in that capacity. 
It is certainly the spirit of the statute that the attorney so 
appointed be a resident of the county, and while an occa- 
sion might arise when there was no competent resident at- 
torney unemployed by the defense, such was not the case 
in this instance. 
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The sixth and seventh assignments of error arise upon 
the overruling by the court of the defendant’s challenge for' 
cause of certain jurors, and the refusal to allow the coun- 
sel for defendant to put certain questions to the jurors upon 
their voir dire. It appears from the cross-examination of 
W. G. Lyman, a juryman, upon his voir dire, counsel for 
defendant put the 

Q. Have you not within the past year made remarks 
about J. L. Gandy? 

A. I think I have; yes, sir. 

Q. Did they not indicate that your mind is biased against 
him? 

The state’s objection to the question was sustained by 
the court. 

The cross-examination of the juror was continued at 
some length, and the counsel for defendant put the 

Q. If I understand you correctly, you said you had not 
formed any opinion as to the merits of this case? 

A. I have not, because I don’t know anything about it. 

Q. And outside of the facts and any circumstances com- 
ing within your knowledge, in regard to the case, is it not 
a fact that you have a bias against Mr. Gandy? 

A. No, I cannot say that I have. 

Q. Are you positively sure, and will you positively 
swear, that your mind is entirely free from any prejudice 
or bias against Mr. Gandy ? 

A. I will. 

Taking these answers of the juror together, I do not 
think there was the error complained of in the overruling 
of the challenge for cause. The object of the question to 
the juryman, which was overruled by the court, was to 
ascertain whether or not the juror was influenced by a bias 
or prejudice against the accused. Whatever his answer 
might have been to this question had he been required to 
answer, it would have been subject to explanation and 
qualification, and had it been strictly in tke affirmative, his 
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subsequent answers to questions put by counsel would have 
explained it as not indicating a bias or prejudice against 
the accused, for, as to both of those disqualifications, he 
positively swore he had neither one. 

In the case of Davis v. Hunter, 7 Ala., 135, sited’ in the 
text of Proffatt on Jury Trials, the court held that “after 
the juror had stated that he was sensible of no bias or 
prejudice in the cause it was not proper for the court to 
allow any further cross-examination of the juror on that 
subject.” Without expressing an approval of this ruling to 
~ its full extent, Iam of the opinion that when it appears 
from the entire examination of a juror that he disclaims all 
bias and prejudice against the challenging party in fact, and 
that he so declares himself on the cross-examination, it is 
not error in the court to overrule the challenge made upon 
that ground, 

The juryman, Joseph Patterson, having stated on his 
examination in chief to the prosecuting attorney that he 
knew nothing of the facts in the case; that he had never 
heard anything of them except that there was such a case, 
and that he had no opinion in regard to the guilt or inno- 
cence of the accused; and was further examined by the 
counsel for the defendant, and having stated that he first 
heard of “this trial some time during the first two weeks 
of this court here;” that he was at home when the first 
trial took place, and heard nothing about it at that time, 
that he knows of; has had no conversation with any of his 
neighbors with regard to the case; nor had he talked the 
matter over with other jurymen; that he was perfectly 
clear that he had neither formed nor expressed any opinion 
in regard to the case; he was then asked, “If Mr. Gandy, 
sitting as defendant in the court here, is presumed by you to 
be an innocent man?” which was objected to by the state, 
and the objection sustained. The examination was con- 
tinued to the 

Q. Can you state whether or not you have the slightest 
bias in your mind against Mr. Gandy ? 
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A, I have none. 

Q. Have you none whatever? 

A. No, sir. 

The cross-examination continued at some length to the 
same effect. While I think it would have been entirely 
safe and proper for the court to have permitted the juror 
to answer the question, I am not prepared to say that it 
was its duty to allow, on the cross-examination, the ques- 
tion of presumption either in law or fact. The sole object 
of inquiry was the impartiality of the juror, to ascertain 
whether he had formed or expressed an opinion as to the 
guilt or innocence of the accused, and whether his mind 
was affected by any degree of bias or prejudice in favor of 
or against his prosecution. The course which the cross- 
examination was allowed to take fully answered these pur- 
poses. 

Passing for the present the eighth objection, the ninth is 
based upon the overruling by the court of the challenge of 
the juror Ernest Lloyd. This juror on his examination by 
counsel for the state having replied that he was not ac- 
quainted with the defendant, but had met and knew him 
by sight; that he had talked with him, but not in regard 
to this case; that he had seen him in Birchard about three 
years ago, and was told that he was Mr. Gandy; that he 
knew nothing in' regard to this case; that he had no 
opinion in regard to the guilt or innocence of the accused ; 
that he had not talked with any of the attorneys about the 
case, nor heard them talk about it; he was cross-exam- 
ined by counsel for defendant, in which he substantially 
reiterated his answers, and further answered in reply to 
the 

Q. Can you state whether or not you have any bias in 
regard to this matter? 

A. No, sir. 

Q. Have you any prejudice? 

A. No, sir; I have had no business to make me so. 
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Q. From what you have heard, hasn’t it made a bias in 
your mind? 

A. No, sir; because I don’t know whether he is guilty 
or not. 

Q. Did you ever hear any one say anything about his 
guilt or innocence. 

A. No, sir. 

Q. Do you think it would take less proof in his than in 
any other case? 

A. No, sir; I would go according to evidence produced. 

Q. You would decide on the evidence produced? 

A. Yes, sir. 

Q. And you would allow no other consideration but the 
evidence in making up your verdict? 

A. Certainly not. 

Q. You are positive of that? 

A. I know it, but would not swear to it. * * * 

Q. You are perfectly sure that you have not the slight- 
est prejudice in this matter ? 

A. That is what I swore to. 

Q. Either against Gandy or his attorneys? 

A. No, sir, * * * 

Q. You would give Gandy as good a show as any other 
person ? 

A. Yes, sir. 

Q. You would let no outside matter influence your ver- 
dict? 

A. No, sir. 

Q. You may state whether you would give the same 
credit to what an infamous person would say on the stand 
as to a goo! reliable witness. (Objection of. the state sux- 
tained by the court.) 

Q. Do you look upon the testimony of all men, after 
being sworn, as of the same character ? 

A. Certainly, if a man goes upon the stand and swears 
toa thing. (Defendant challenges the juror for cause.) 
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By the court: You can explain yourself. If you would 
believe one man as quick as another, let it be known; but 
if you take other things into consideration, as bearing upon 
the probability of their story, or other opportunities of 
knowledge, and probabilities of truthful character, what 
would you mean by thut? 

A. I don’t know any of the witnesses, and of course I 
would have to believe one as much as another. (The de- 
fendant again challenges the juror. The court makes no 
decision.) 

Q. (supposed by the court): Do you mean till you know 
something about it? 

A. Yes, sir. 

Q. Do you mean that your mind is unbiased as to the 
evidence that may come before it? 

A. Yes, sir. 

Q. And in weighing the testimony of the several wit- 
nesses ? 

A. Of course it would: be in the way the testimony 
comes. 

Q. If the court would give you instructions on those 
questions, would you follow the instructions ? 

A. Certainly I would. 

Q. Your mind is unbiased on those questions; you have 
no prejudice against one witness more than another? 

A. I have no prejudice at all. (The defendant chal- 
lenges the juror for cause, for the reason that he states “he 
would believe one witness as quick as another.” Challenge 
overruled.) 

As heretofore stated, the sole object of the examination 
of this juror was to ascertain whether he had formed or 
expressed an opinion as to the guilt or innocence of the 
accused, and whether his mind was affected by bias or prej- 
udice for or against the accused, and not to ascertain his 
views in mental and moral philosophy, and the weight to 
be given to the testimony of witnesses by that criterion. 
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And, I think, there is no warrant in the law for holding 
him disqualified as a juror on account of the views ex- 
pressed by him on any subject other than those indicated 
as the extent and limit of his examination. 

Returning to the eighth point, the error is predicated 
upon the allowing by the court of the prosecuting attor- 
ney’s indorsement upon the information ‘of the names of 
ten. additional witnesses, only one of whom was called at 
the trial, and not for the purpose falsely set out in the no- 
tice to the defendant. It appears that on May 21, 1889, 
the connty attorney of Richardson county served on the de-_ 
fendant a notice that he would ask the court to allow him 
to indorse on the information against the defendant in the 
case to be tried May 27, 1889, at the opening of the court, 
the following witnesses, to be used for rebuttal or impeach- 
ment and for no other purpose whatever. The names of 
ten witnesses are enumerated, including that of George 
Marsh. No application was made to the court for that 
purpose until the 29th of May, after a portion of the jury- 
men had been selected, when the application was made and 
allowed against the objection of the defendant. 

It appears from the record that on May 27, 1889, E. A. 
Tucker presented and filed a written notice directed to 
James L. Gandy, and which had been served on him by 
the sheriff, to the effect that he would ask the court to allow 
him to indorse upon the information the names of ten wit- 
nesses therein set out, which witnesses would only be used 
for the purpose of rebuttal, or impeachment, and for no 
other purpose whatever. It also appears that on May 29, 
following, the said Tucker asked and obtained leave of the 
court to indorse the names of said witnesses upon the in- 
formation, which was done. There does not appear to have 
been any reason given, or showing made, why the names 
of the witnesses were not indorsed on’ the information at 
the time of its filing, nor does it appear that the names 
of the witnesses were not knowu to the county attorney 
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at the time of filing the information. But one of these 
witnesses was sworn. Defendant complains that this wit- 
ness was sworn and examined upon the presentation of 
the case in chief by the state, and not on rebuttal, or upon © 
impeachment, according to the terms of the notice. But 
the statute does not provide for a classification of the wit- 
nesses. If this witness’s name was properly indorsed upon 
the information for any purpose, he was a witness for any 
purpose of the trial for which the state might call him. 
Section 579 of the Criminal Code provides that “All 
informations shall be filed during term, in the court hav- 
ing jurisdiction of the offense specified therein by the 
prosecuting attorney of the proper county as informant ; 
he shall subscribe his name thereto and indorse thereon 
the names of the witnesses known to him at the time of 
filing the same ; and at such time before the trial of any 
case, as the court may by rule or otherwise prescribe, he 
shall indorse thereon the names of such other witnesses as 
shall then be known to him.” ‘This section has been twice 
construed by this court, but not in either case upon facts 
precisely like those of the present case. In Park v. State, 
20 Neb., 515, we had occasion to refer to the fact that our 
statute governing proceedings on information was borrowed 
substantially from that of Michigan, where they had been 
construed by the court of last resort before our adoption 
of them. We specially cited the case of the Peoplev. Hall, 
48 Mich., 482, where, in an opinion published prior to our 
adoption of the. statute of that state, the supreme court 
laid down the law in its syllabus that “In a criminal 
prosecution the names of witnesses cannot, against ob- 
jection, be added to the information without a showing 
that they were not known earlier and in time to give 
defendant notice in season to anticipate their presence be- 
fore trial.” We again signify our approval of the princi- 
ple of that case. The notable departure from the law thus 
expressed in the present case is that the court allowed, 
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against objection, the names of witnesses to be added to 
the information without a showing that they were not 
known earlier. 

The tenth assignment of error is that the verdict is not 
sustained by the evidence. It was formerly the law that 
two witnesses were necessary to convict of the crime of 
perjury ; as was said, otherwise there would be no more 
than the oath of one against another, upon, which the jury 
could not safely convict. But this strictness has long since 
been relaxed; the true principle of the rule being this, 
that the evidence must be something more than sufficient 
tu counter-balance the oath of the prisoner, and the legal 
presumption of his innocence. The same effect being given 
to the oath of the prisoner as though it were that of a 
credible witness, the scale of evidence is exactly balanced, 
and the equilibrium must be destroyed by material and © 
independent circumstances before the party can be con- 
victed. (See 1 Greenl., sec. 257; 2 Roscoe, Crim. Evi- 
dence, * 858 /.) 

We have seen that the oath of the accused, which is as- 
signed for perjury, must be contradicted by one witness, 
and that in addition thereto there must be at least strong 
corroborative evidence tending to show the falsity of the 
oath of the accnsed. It would seem upon principle that 
the oath affirmatively relied upon to contradict and disprove 
the oath of the accused must positively contradict. This 
world seem to be necessary in order to create that counter- 
poise and equilibrium between the oath of the accused and 
that of the prosecuting witness, which, as we have seen, 
must be overcome by additional or corroborating evidence 
before there can be a conviction. I have not been able to 
find any case of conviction upon oral testimony where the 
oath of the prosecuting witness has failed to absolutely and 
in positive terms contradict the statement of the accused 
assigned for perjury. Such being the case I have failed to 
find a discussion in any case of the point now under con- 
sideration. titer 
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It appears from the bill of exceptions upon the oath of 
Garret Minor that upon the trial before said Minor, as a 
justice of the peace of Richardson county, in an action then 
pending and being tried before him, wherein D. H. Maxson 
was plaintiff and Samuel Powell was defendant, the ac- 
cused, James L. Gandy, was a witness for the defendant ; 
that upon being duly sworn by the said justice of the peace 
the accused testified and swore that J. M. Thayer had made 
him a written lease to the property in controversy in the 
suit then pending before the said justice of the peace ; that 
he then and there offered what purported to be a copy of 
the lease, and said it was a copy of the paper given by 
Thayer to him; and said the lease was made at Oberlin, 
Kansas, and was put in the hands of Mr. Beery to be kept 
until called for; that Mr. Beery gave it up to him, and 
that he and Powell made a copy of it and that Powell took 
the original ; he said that this (the paper which he pre- 
sented) was a copy of the original lease given him by Thayer 
at Oberlin, Kansas, some time in the preceding February ; 
that the Beery in whose hands the original was placed was 
the Rev. Mr. Beery, and the original was as follows: 


“HumBoipt, NEBRASKA, February 4, 1887. 
“For and in consideration of the sum of two hundred 
and seventy-five dollars, I hereby release unto J. L. Gandy 
. the farm I live on, S. E. } 8. E. $ Sec. five &S. W.245. 
W. 4 Sec. four, town two, range 13, for the crop season end- 
ing December first, 1887. J. M. THaver. 
“ Witness: JoHN MarsHALt.” 


The foregoing is the oath of the accused which is assigned 
for perjury. Is it contradicted by the oath of J. M. Thayer, 
whom we will designate the prosecuting witness, in that 
positive manner necessary to create the equilibrium, spoken 
of, between his oath and that of the accused? I here give 
his examination in chief, and so much of his cross-exam- 
ination as is directed to its elucidation . 
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Q. Do you know the defendant, J. L. Gandy? 

A. Yes, sir. 

Q. Do you remember of being with him at Oberlin 
about two years ago? 

A. Yes, sir. 

Q. Was there any paper executed there by you to him? 

A. Yes, sir. 

Q. What was the nature and contents of it? Describe it 

to the jury. 

' A. It was an order to Mr. Beery to give up a paper 
he held, a bill of sale against us; also a bill of sale or 
written contract for one-third of the crop raised on the 
farm. 

Q. (Handing witness Exhibit G.) I will ask you to ex- 
amine that paper? 

A. I don’t think that is the paper. 

Q. Do you say it is, or is not? 

A. I think not. 

Q. Did you at the time execute a paper of this kind; 
that is, with these words in it? 

A. No, sir; I don’t think I did. 

Q. What was done with the paper you executed at Ober- 
lin, Kansas? 

A. It was given to Mr. Beery to hold. 

Q. What Beery? 

A. Elder Beery. 

Q. Who was present at the time and place the paper was 
executed in Oberlin, Kansas? 

A. My son, and William Reeves, Mr. Beery, Mr. 
Gandy, and one of the lawyers, either Calvert or Wallace, 
and myself, I think, about as near as I can tell, were the 
men. 

Q. Do you know the description of this land, and where 
it is? 

A. I suppose so; I lived on it. 

Q. Whose land was it? 
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A. Mr. Hunzeker’s. 

Q. Was it known as the Hunzeker farm? 

A. Yes, sir. 

Q. How far is it from Humboldt? 

A. About a mile and a half, in Richardson county, 
Nebraska. 

Q. What claim did you have on that land, if any, at the 
time you were in Oberlin, Kansas? 

A. [had it fora year; I had owned the land and sold 
it, and was to have the use of it for that season, and after 
March rented it to Elder Maxson. 

Q. The same who testified here a while ago? 

A. Yes, sir. 

Q. How long was it after you gave the paper executed 
in Oberlin to Elder Beery until you saw it again, if you 
ever did see it? 

A. I did not see the one I gave to Mr. Beery until 
about the time of the trial at Pawnee. 

Q. The paper that was given to "Squire Beery? 

A. No, sir; the one given to Elder Beery was the one 
executed. 

Q. Did you ever see that paper after you gave it to El- 
der Beery at Oberlin? 

A. I don’t think I did. . 

Q. Do you know what became of it? 

A. No, sir; I do not. 

Q. Can you tell what the contents were ; what the state- 
ments of that paper were? — 

A. It was to deliver a bill of sale that Mr. Beery held; 
and he was to have one-third of the crop, including grass 
or hay. 

Q. Was there anything else in that paper that you re- 
member of ? 

A. I cannot tell you all that was in it exactly; it was 
—during the crop season on the place I now live on—TI 
think are the words. 

47 
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Q. State to the jury, if you can, how the Jand was de- 
scribed in the paper you executed at Oberlin. 


A. It was described by the name of the farm I now live 
on, 


Q. Was there any other description in it? 

A. I don’t think there was. 

Q. To whom was that paper made? 

A. To M. E. Gandy, I think. 

Q. Before you went to Oberlin, state whether or not 
there had been any dealings between you and the defendant. 

A. Yes, sir. 

Q. Was there any papers drawn? 

A. Yes, sir. 

Q. To whom? 

A. My theory is that I executed the paper to Mrs. 
Gandy before I went, and in Oberlin we executed another 
paper to her. I think they were drawn to M. E. Gandy, 
to the best of my recollection. 

Q. Do you recollect of their having a trial before Jus- 
tice Minor concerning the right of Mr. Maxson to that 
land in Humboldt? 

A. I heard there was. 

Q. Do you know of such a circumstance? 

A. I heard of it. 

Q. After that trial tell the jury whether or not you had 
any conversation with the defendant about this matter. 

A. I don’t think I did after the trial. ; 

Q. After the suit was—do you remember of having a 
conversation with Dr. Gandy, the defendant at one time 
about this case we are now trying? (Objected to and ques- 
tion withdrawn.) 

Q. After you left the vicinity of Humboldt, Nebraska, 
where did you move to? 

A. To Marshall county, Kansas, 


Cross-examined : 
Q. What is your name? 
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A. Jeremiah; I think I told you J. was for Jere, and 
M. for miah. 

Q. You sign your name J. M.? 

A. Yes, sir; I take those letters for convenience. 

Q. Where do you live now? 

A. In Webster county, Nebraska, since March last; be- 
fore that in Marshall county, Kansas, for about two years. 
* *x* 

Q. When did you leave Nebraska to go to Kansas? 

A. I think it was about the 22-3 of March, 1885. 

Q. You say you had made a paper to Gandy or his wife 
in Humboldt and that paper gave them what? 

A. Yes, sir; it was a bill of sale for the crop, that is, 
one-third of the crop, and some stock we were to give him 
for three timber claims. 

Q. To be raised on that Hunzeker farm? 

A. I was to farm it myself and live there. 

Q. Did the paper say so? 

A. No, I don’t think it did. 

Q. The paper simply said it was for one-third of the 
crop to be raised on that farm? 

. Yes, sir. 

What kind of a crop did you allude to? 

It didn’t say ; only grass or hay. 

. That crop was not in the ground at that time? 

No, sir. 

You think it was about the 3d of February? 

I think it was, 

And you went to Oberlin that night? 

Yes, sir; I think it was the same evening, 

. You and your son-in-law? 

. Yes, sir, and Mr. Beery. 

. Ou the fourth day of February were all of you parties 
in the office of Calvert and Wallace in Oberlin, Kansas? 
. Yes, sir. 

Was Gandy there? 


OPOrPOPOrPOrPO> 


Or 
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A. Yes, sir. 

Q. Were you there? 

A. Yes, sir. 

Q. Did you know Calvert and Wallace? 

A. No, sir, I did not know either one of them; I think 
I have seen Calvert since, here, probably. 

Q. Was Calvert in the office at that time? 

A. Yes, sir. 

Q. They were doing a land office business there ; people 
were taking timber claims and making other entries at that 
time? 

A. Yes, sir. 

Q. And you made a paper in the office of Calvert and 
Wallace on that 4th day of February? 

A. Yes, sir. 

Q. Who drew it up? 

A. I think Mr. Gandy wrote it up. 

Q. Did he write it on a blank of any kind, or just on 
asheet of paper? , 

A. Just on a sheet of paper, I think. 

Q. It wasn’t a blank lease or anything of that kind with 
writing on it, was it? 

A. I don’t think it was, 

Q. Do you know where he got it? 

A. No, I suppose he got it there in the office; I don’t 
know anything about it. 

Q. State again what it was— was on that paper. 

A. It was an order for a bill of sale that Mr. Beery held. 

Q. That was directed to Mr. Beery? 

A. No, sir, I don’t think it was; I don’t know whether 
it was directed to him or not; Mr. Beery took the paper 
and held it. 

Q. I want to know what was on the paper; you say 
there was an order to B. F. Beery, please deliver, and so 
forth; was that the way it was written? 

A. I think likely it was written that way. 
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To deliver what? 
That bill of sale that was made the day before. 
To whom? 
Mr. Gandy. 
Which part of the paper was that on? 
[ think it was on the upper part. 
What else was on the paper? ~ 
It was to give him one-third of the crop raised on 
farm, including grass and hay. 
Isn't it a fact that the order to B. F. Beery was on 
the ewer part of the paper and the other you speak of on 
the upper part ? 
A. I think not; I would not be sure, but I think not. 
Q. Who signed the paper about one-third of the crop, 
including grass and hay? 
I did. 
. How did you sign your name? 
. I think I signed it J. M. Thayer. 
Who signed the lower part? 
. Land my son, and son-in-law. 
And that was given to whom? 
. Elder Beery. 
And you never saw it afterwards till when ? 
. L don’t think I ever saw it; I am not certain about 


ib oParere 


POPOPOPO> 


it. 

Upon examining this evidence of the prosecuting witness, 
it will be seen that upon being shown the paper which the 
accused had sworn was a copy of a lease executed by the wit- 
ness to him, and his attention being called to the time and 
place at which the accused had testified that the original was 
executed and was asked the question, “Did you at the time 
execute a paper of this kind; that is, with these words in 
it?” He answered, “No, sir; I don’tthink Idid.” This 
answer of the witness constituted but one sentence, and all 
of its parts are to be taken together, and so taken together 
it falls far short of a positive assertion that at the time re- 
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ferred to he did not execute a paper like the one exhibited 
to him. In other words, that he did not execute the orig- 
inal of which that paper was a sworn copy. This witness 
had previously, upon plaintiff’s Exhibit G being handed to 
him and asked to examine it, answered, “I don’t think that 
is the paper ;’” and ‘being asked the direct question, do you 
say it is, or is not, answered, “I think not.” No further 
attempt was made to directly contradict the statement of the 
accused that the paper was a copy of an original lease exc- 
cuted to him by the witness there. But the attorney repre- 
senting the state heredirected the attention of the witness to 
a certain papey which the witness had already testified that 
he had executed at Oberlin, Kansas. He is asked what he 
did with that paper, who was present at the time and place 
of its execution, and also to describe and locate the land 
referred to in it? All these questions he answered, and 
by his answers probably laid the foundation for the intro- 
duction of other evidence tending to disprove the state-- 
ment of the accused that the paper held by him was a copy 
of that executed by the witness Thayer, referred to, but 
did not tend.to contradict the statement of the accused 
that said paper was a copy of a lease executed to him by 
the witness Thayer. To state it in other words : The sub- 
stantive statement, made by the accused under oath, upon 
which perjury is assigned, was that J. M. Thayer, the 
prosecuting witness, lad executed a lease to him of a cer- 
tain farm. Thayer is produced as a witness to convict the 
accused of perjury in the making of that statement on oath. 
He is examined directly as to the truth of the statement, 
but does not absolutely contradict it. A paper is shown 
him which the accused had testified was a copy of the lease 
and he is asked to examine it. He seems to have antici- 
pated the question whether it was a copy of a lease which 
he had executed to the accused and answered it, but, in- 
stead of answering in terms of negation, he replied, “I 
don’t think that is the paper;” and again, upon being 
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‘asked do you say it is, or is not, instead of replying in 
terms positive, he answered, “I think not;” and again 
upon being asked, ‘‘ Did you at the time execute a paper of 
this kind, that is, with these wordsinit?” he answered, “ No, 
sir; I don’t think I did.” It may be observed that even 
a positive answer in the negative to this last question 
would have been that of a negative pregnant. He was 
not even asked in direct and positive terms, without limita- 
tion as to time, whether he had executed a paper of the char- 
acter of that shown him, or that of the one with “ these 
words in it.”’” But even in the objectionable form of the 
question, as put, his answer was equivocal. It is worthy 
of observation that the witness is nowhere asked the direct 
question whether he had at all executed a lease to the ac- 
cused, and that he nowhere in his testimony stated di- 
rectly, and in positive terms, that he had not executed a 
lease, to the farm in question, to the accused. 

The conclusion is manifest, then, without entering upon 
the consideration of the question of corroborative evidence 
that the positive evidence of the falsity of the oath of the 
accused which is assigned for perjury is not directly proven 
even by the oath of one witness; and that no amount of 
merely corroborative proof would be suflicient to sustain 
the verdict. 

I will now call attention to the fifth instruction of the 
court to the jury, though the error complained of is made 
the substance of the eleventh assignment : 

‘5, The jury are instructed that the law presumes the 
testimony of. the accused as the testimony of one credible 
witness in his own favor, and sufficient to counteract the 
testimony of one credible witness, swearing positively in 
contradiction of the accused’s oath; so that the testimony 
of J. M. Thayer, on the part of the state, and the testi- 
mony of the accused as set forth in the information (if the 
jury regard said Thayer as a credible witness) leave the: 
evidence as between the sfate and the accused equally bal- 
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anced ; and before the accused could be convicted the state 
must furnish evidence in corroboration of said Thayer to 
cause the scale of evidence to preponderate in favor of the 
state; and such corroborative evidence must be equal in 
force and effect to the evidence of another credible witness ; 
and if in view of the above rule the state has failed to 
prove the truth of the material allegations of the informa- 
tion, beyond a reasonable doubt, the accused is entitled to 
an acquittal.” 

The court below erroneously assumed in this instruction 
that there was before the jury the testimony of one credi- 
ble witness (if the jury regarded Thayer as such), swear- 
ing positively in contradiction of the accused’s oath, so 
that, in that case, the testimony of J. M. Thayer, on the 
part of the state, and that of the accused, as set forth in 
the information, leave the testimony as between the.state 
and the accused equally balanced and of equal weight. 

This instruction was erroneous and misleading ; for we 
have seen that the evidence of Thayer left the important 
and essential facts contained in the testimony of the ac- 
cused, given before Justice Minor, and set out in the in- 
formation, not positively contradicted. 

The eleventh assignment, as above stated, presents errors 
based principally on the 1st, 2d, 4th, 5th, 6th, and 9th in- 
structions to the jury. It is not deemed important, after 
what has been said on other questions, to consider each of 
these points. But in the: fourth instruction it was given 
substantially to the jury that if they found the true name 
of J. M. Thayer, from whom, it is charged in the infor- 
mation, that the accused falsely testified he obtained the 
lease, is not John M. Thayer, as alleged in the information, 
and should further find that his true name was Jeremiah 
Thayer, but is known as J. M. Thayer and so signs his 
name, and as a matter of fact is the J. M. Thayer named 
in the information as the identical man from whom it is 
charged the accused testified he.obtained the lease, they 
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were instructed that the averment in the information was 
not a fatal variance. 

To this instruction exception is taken that the misnomer 
of Thayer, as the party injured in the charge against the 
accused, is a fatal variance between the allegations of the 
information and the evidence of record. To support this 
point the testimony of the witness Thayer is cited in his 
examination in chief, that “his name is Jeremiah Thayer ; 
that he does not think he is commonly known by any other 
name, and that he is not known nor called and does not re- 
spond to any other name.” It is claimed upon this evi- 
dence that the variance, contrary to the charge of’ the court, 
is such as to interpose against a conviction. In support of 
this view the authority of Bishop is cited, Crim. Proc., 
sec, 488, that “ descriptive matter must always be proved 
as laid; the name of a person, corporation, or firm must 
be proved as laid; any material variation being fatal ;” 
and in sec. 477: “a mistake in the name of a third person, 
in a material allegation, will be fatal at the trial; for it 
creates a variance between the allegations and proof.” To 
this may be added the authority of Maxwell in Crim. 
Proc., p. 66-7, that “the names of parties injured and 
third persons should be stated correctly when known ;” 
and “where an indictment stated the firm name of partners 
owning a house burglarized, and the property therein, and 
identified the firm by naming the individual imembers, 
proof that the property belonged to the firm without 
proof of the Christian names of the members of the firm 
will not sustain the indictment.” Both authors agree, and 
set forth distinctly, that the variance under the analogies 
of this prosecution is fatal to conviction. This rule has 
not been recently discovered, nor since the times of Archi- 
bald, Chitty, and East, but before their day. Other au- 
thorities are cited by counsel of reversals after conviction 
on the same grounds, but are not deemed essential to 
encumber a lengthy opinion with. 
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There are other important errors assigned not treated 
’ here, and as there must be further proceedings, and as this 
opinion has reached its full length, they will not be reported. 

The judgment of the district court is reversed and the 
cause remanded to that court in accordance with law. 


REVERSED AND REMANDED. 


MAXWELL, J., concurs. : 


REEsE, Cu. J., dissenting. 


I cannot agree to all the conclusions of my associates, 
expressed in the opinion in this case, and will briefly state 
my reasons therefor. 

1. While the statute is silent as to the duties of county 
attorneys in criminal cases, where the venue is changed, 
yet I do not think it was the purpose of the legislature to 
deprive the county attorney of the county from which the 
change is taken, of the right or authority to appear in the 
district court of the county to which the cause is removed, 
and of which court he is an officer, and prosecute persons 
accused of crimes alleged to have been committed in the 
county of which he is the attorney. While it is true that 
this is not shown to be a case in which there was no coni- 
petent attorney of Pawnee county who might have been 
appointed as county attorney for that county for the pur- 
pose of prosecuting the case, yet just such a case might 
arise and the due adminstration of the law would be effect- 
ually prevented ; for, if the theory of the majority is cor- 
rect, no other could be appointed and the state would be 
without a prosecutor, as, if the attorney in charge of the 
prosecution must be the county attorney, either elected or 
appointed, of the county where the trial is had, no other 
one could act. A distinction between the county attorney 
and other county officers exists in this: the county attorney 
is as much an officer of the district court of one county as 
another, while other county officers are limited in all things 
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to the territorial boundaries of their own county and there- 
fore have no authority to act outside of that particular 
jurisdiction. While it may not be a duty specially en- 
joined by law upon a county attorney to follow civil and 
criminal prosecutions into counties to which causes are 
set for trial, yet I am far from believing that such action 
on his part could vitiate a verdict and require a new trial - 
where the state or county had been successful. Having 
had charge of the case from the beginning, and having be- 
come familiar with the questions of law and fact involved, 
which are in many cases quite complicated, it would in 
many instances be a virtual surrender of the case to change 
attorneys and place the prosecution or defense into the 
hands of an attorney who knew nothing of the facts and 
was not specially prepared in the law of the case, It must 
be remembered that if it is error to allow him to follow a 
criminal case, it would be equally erroneous to allow him 
to follow a civil cause. It is held in this case as in the 
cases cited that the county attorney “may have the assist- 
_ance of counsel employed on private account.” The at- 
torneys employed in this case were of the Richardson 
county bar, none of them, I think, being residents of 
Pawnee county. The mere fact that they were not the 
attorneys for the county, duly elected and qualified, is their 
only passport to the court of Pawnee county and their ad- 
mission to the control and management of the prosecution 
of pjaintiff in error. This I do not think is the rale. If 
the law is as claimed, it should be amended at the earliest 
practicable date. 

In State v. Carothers, 1 G. Greene [Ia.], 464, it was 
held, under a statute somewhat similar to our own, that it 
was not only the right of the county attorney to follow a 
cause into acounty to which the venue was changed, but 
that it was his duty to do so. 

2. Section 579 of the Criminal Code requires the prosecut- 
ing attorney to subscribe his name to the information and 
“ indorse thereon the names of the witnesses known to him 
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at the time of filing the same; and at such time before the 
trial of any case, as the court may by rule or otherwise pre- 
scribe, he shall indorse thereon the names of such other 
witnesses as shall then be known to him.” 

By this provision it seems to me the matter of the in- 
dorsement of the names of additional witnesses is left to 
- the sound discretion of the trial court, subject only to the 
requirement that such indorsement shall be made before 
the trial. I find no provision requiring it to be “in time 
to give the accused notice in season to anticipate their 
presence before trial,” and I know of no authority to inject 
these words into the statute. 

3. Section 413 of the Criminal Code provides that 
“Whenever on trial of any indictment for any offense 
there shall appear to be any variance between the state- 
ment in such indictment and the evidence offered in proor 
thereof in the Christian name or surname, or both Chiris- 
tian and surname, or other description whatever of any per- 
son whomsoever therein named or described, or in the name 
or description of any matter or thing whatsoever therein 
nanied or described, such variance shall not be deemed 
ground for an acquittal of the defendant unless the court 
before which the trial shall be had shall find that such va- 
riance is material to the merits of the case, or may be prej- 
udicial to the defendant.” 

There never has been any question as to the identity of 
J. M. Thayer, neither has there been nor could there be 
any question as to his being the person referred to in the 
indictment as John M. Thayer. He testified in substance 
that he signs his name and is known as J. M. Thayer. 
The whole case shows that the variance in the name of the 
witness by using the word “John” instead of “Jerry” 
could not have been in any degree prejudicial to plaintiff in 
error, and if the section which we have quoted means any- 
thing, it is that the administration of the criminal laws of 
this state shall not be prevented when no actual prejudice 
results to the accused, 


° 
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Fasren 8. Potvin v. Eporais E. Mryvers, 
[FILED OcToBER 30, 1889.] 


Judgment: Satisracrion: Ricuts oF INDoRSER. In an action 
against the makers and indorser of a promissory note judgment 
was rendered against all of the defendants jointly, no defense of 
suretyship having been made by the indorser. An execution 
was issued on the judgment and placed in the hands of the sheriff 
for collection and which was paid by the defendant, who was the 
indorser of the note upon which the judgment was founded, the 
money being returned by the sheriff with the execution to the 
clerk of the district court, who paid it to the judgment plaintiff. 
After the receipt of the money the plaintiff in the action assigned 
the judgment to the defendant, by whom it was paid, and who 
in the name of the plaintiff caused an execution to issue which 
was levied upon the land of his co-defendant, and under which 
the sheriff sold the said land. On a motion to confirm the sale 
the owner of the real estate appeared and moved the court to 
set aside the sale and vacate the execution, upon the ground 
that the payment of the judgment satisfied and cancelled it, and 
that the relation of principal and surety did not exist as be- 
tween the judgmeut defendants. Upon a hearing before the 
district court the latter motion was sustained, the sale set aside, 
and the execution vacated. Held, No error. 


Error to the district court for Lancaster county. Tried 
below before Fiexp, J. 


Pound & Burr, for plaintiff in error: 


The relation of principal and surety continues after 
judgment. The surety is entitled to the same rights aa 
before; when he has paid a joint judgment against himself 
and principal, and taken an assignment of the same, he 
may be subrogated to the rights of the original judgment 
creditor. Such surety is entitled to subrogation without a 
formal assignment, but may insist upon such assignment 
and enforce it by execution. Evidence atiunde is admis- 
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sible to show the relation of judgment debtors. (Day v. 
Ramey, 40 O. S., 450; Bangs v. Strong, 4 N. Y., 315; 
Carpenter v. King, 9 Mete. [Mass.], 511; Duffield »v. 
Cooper, 87 Pa. St., 443.) 


W. Henry Smith, for defendant in error: 


The record discloses nothing to show that Potvin was a 
surety for the other defendants. A payment by one of 
several joint judgment debtors, of the entire sum, extin- 
guishes the judgment. (Harbeck v. Vanderbilt, 20 N. Y., 
395; Hammatt v. Wyman, 9 Mass., 141; Preslar v. Stall- 
worth, 37 Ala., 405; Stevens v. Morse, 7 Greenl. [Me.], 36.) 
In such case, the paying parties’ remedy is contribution. 
(Booth v. Bank, 74 N. Y., 228.) In Missouri, under a 
statute giving greater facilities for obtaining judgment 
against co-sureties than existed at common law, it is held that: 
a simple payment of the debt after judgment does not entitle 
a security to the rights of a plaintiff in the judgment and 
to an execution. (McDaniel v. Lee, 37 Mo., 204; Hull v. 
Sherwood, 59 Mo., 172; Ferguson v. Carson, 86 Mo., 673; 
see also Montgomery v. Vickery, 110 Ind., 211.) Subroga- 
tion is not a self-acting equity, and the mere fact of pay- 
ment by an indorser is not a sufficient basis for it. Where, 
as in this case, it would work a positive wrong by being 
granted without hearing to one who merely alleges his 
surety-ship, and the fact is denied, it will not be allowed. 
(Eaton v. Hasty, 6 Neb., 425.) The very reason why 
chancery allows subrogation to a surety who has paid is that 
the debt is extinguished, and a court of law cannot aid him. 
(Ontario Bank v. Walker, 1 Hill [N. Y.], 652; Russedd v. 
Failor, 1 O.8., 327.) 


ReessE, Cu. J. 


On the 22d day of August, 1888, the Quincy National 
bauk, as plaintiff, filed its petition in the district court of 
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Lancaster county, against John K. Barr, Ephraim E. Meyers, 
and F. §. Potvin, as defendants, by which said bank sought 
to recover of the defendants named the amount of principal 
and interest due from them to ‘it upon a promissory note 
for $2,500, dated April 29, 1887, due fifteen months after 
date, payable to the order of F. S. Potvin, and by him 
indorsed and guaranteed to said bank. No defense was 
made to that action, the defendants all making default. 
On the 30th day of November of that year a judgment 
was rendered against all the defendants for the sum of 
$2,827.80, together with the costs of the action. An 
execution was subsequently issued, upon which the sheriff 
made the following return: “This writ came into my 
hands December 29, 1888, and after diligent search I was 
unable to find any goods or chattels, lands or tenements, of 
the within named John K. Barr and Ephraim E. Meyers 
in my bailiwick, but did find property both real and per- 
sonal, of the within named F. 8. Potvin, and then notified 
said F. §. Potvin that unless he paid or caused to be paid 
said judgment and costs that I would levy on and proceed 
to sell his said estate. Whereupon, on the 9th day of 
February, 1889, said F. S. Potvin paid to me the full 
amount of said judgment and costs’ and interest in the sum 
of $2,933.60, etc.” The remainder of the returns consisted 
of an itemized statement of the principal, interest, costs 
and increased costs collected by the sheriff. 

Presumably on the same day an instrument in writing 
was executed, which we here copy: 


“Tn the district court of Lancaster county, Nebraska, 
“Quincy National Bank, 
Plaintiff, 


Vv. 
Epuraim E. Meyers, Jonn 
K. Barr, and F. 8. Por- 
VIN, Defendants. 


“This indenture, made this 7th day of February, 1889, 


752 SUPREME COURT OF NEBRASKA, 
Potvin v. Meyers. 


between the above named plaintiff as party of the first. part 
and F. §. Potvin, as party of the second part, witnesseth : 

“That whereas said first party, on the 30th day of 
November, 1888, recovered a judgment against the above 
named defendants in the district court of Lancaster county, 
Nebraska, for the sum of twenty-eight hundred and twenty- 
seven dollars and eighty cents, bearing eight per cent in- 
terest from the date of such judgment: 

“ Now this indenture witnesseth, that the said first party, 
on consideration of the sum of twenty-eight hundred and 
seventy dollars and five cents ($2,870.05), to it duly paid 
by E. R. Sizer, clerk district court, have sold, and by these 
presents do sell, assign, transfer, and set over unto the said 
party of the second part and his assigns the said judgment 
and all sums of money that may be had or obtained by 
means thereof, or any proceedings to be had thereon, and 
the said first party does hereby constitute and appoint the 
second party and his assigns its true and lawful attorney, 
irrevocable, with power of substitution and revocation, for 
the use and at the proper cost and charges of the second 
party, to ask, demand, and receive and to sue out executions 
and take all lawful ways for the recovery of the money due 
or to become due on the said judgment, and on payment to 
acknowledge satisfaction or discharge the same and attor- 
neys one or more under him for the purpose aforesaid to 
make and substitute and at pleasure to revoke, hereby sat- 
isfying and confirming all that our said attorney shall law- 
fully do in the premises; and the said first party hereby 
covenants that there is now due on said judgment the sum of 
$2,870.05, outside and above all costs in court, and costs of 
collecting said money on execution or otherwise, and that 
I will not collect or receive the same or any part thereof, 
nor release or discharge the said judgment, but will allow 
all proceedings therein, the said second party to save and 
keep the said first party harmless of and from any costs in 
the premises. 
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“Tn witness whereof first party has hereto affixed its 
signature by its attorney of record, the day and year afore- 
said. Quincy NatTionaL Bank, 

“By Frank A. Boehmer, 
“Its Attorney.” 


There is some dispute as to the real date of this assign- 
ment. There are two copies in the record before us, one 
of which is dated the 7th, and the other the 9th day of 
February. But this discrepancy is not deemed material. 

On the 16th day of February, 1889, a precipe for exe- 
cution was filed in the office of the clerk of the district 
court as follows: “Quincy National Bank v. John K. 
Barr et al. To the clerk of said court: please issue exe- 
cution in the above entitled cause and deliver same to the 
sheriff of said county. Make returnable according to law 
and oblige, L. C. Burr, attorney for Potvin.” 

Soon thereafter a motion or application was filed i in the 
district court for an order requiring Frank Barr, Abra- 
ham Barr, Annie Barr, F. S. Potvin, and Mrs, Mattie 
Musser to appear and answer concerning the property of 
said John K. Barr. In support of this application an 
affidavit of F, S. Potvin was filed in which he averred 
that he was the owner of the judgment by reason of the 
payment of the amount due thereon to the sheriff, he hav- 
ing been an endorser upon the promissory note upon which 
the judgment was rendered; that the judgment was un- 
paid, and that the said Barr had property which he re- 
fused to apply to its payment. An order was made by 
the district court requiring the said John K. Barr to ap- 
pear before a referee appointed to take his evidence, and to 
answer under oath such questions as should be propounded 
to him concerning his property. Certain proceedings were 
had by the referee under this order which it is not deemed 
necessary to notice ‘here, except to say that the witnesses 
called before the referee refused to answer certain questions 
propounded to them, which fact was reported to the court 

48 , 
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that they might be punished for contempt. Whereupon 
John K, Barr filed a petition to vacate the order of Febru- 
ary 9th, requiring him to submit to the examination, and 
alleging, among other things, that the full amount of the 
judgment, interest, and cost was paid on the 7th day of 
February, 1889, upon the execution, and that the judg- 
ment was thereby satisfied and cancelled. It was also al- 
leged that Barr was not indebted to Potvin in any amount 
upon said judgment. The facts constituting the reasons 
for the allegations were set out in detail, but need not be 
here stated. 

Again, on the 24th day of February Barr moved the 
court for an order setting aside the alias execution, in 
which he again alleged the payment and satisfaction of 
the judgment. Under this alias execution the sheriff had 
levied upon, advertised, and sold certain real estate as the 
property of Ephraim E. Meyers, and had made his return 
to court and which awaited the action of the court in con- 
firming or refusing to confirm the sale. Objections to the 
confirmation of the sale were also filed, and the case was 
heard by the district court upon the whole record thus 
presented. The trial of the issues thus formed resulted in 
a finding and order, which we here copy in full: 


“Quincy NationaL Bank, 
Vv. 
Joun K. Barr, Eporaimm E. } 5657—S 27. 
Meyers, AND F.§. Porvin, 
FIRST NAME UNKNOWN. 


“ This cause now comes on to be heard upon the motion 
of defendant Potvin to confirm the sale made in this ac- 
tion and the objections to the confirmation filed herein, and 
on due consideration thereof the court sustains said objec- 
tions, and overrules the motion to confirm said sale; to all 
of which defendant Potvin duly excepts. 

“ This cause |. --¥ng been heretofore argued and submitted 
to the court upon the motion and petition filed herein to 
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set aside execution and to vacate the order for examination 
of defendant John K. Barr, made in this cause, the court 
now on due consideration finds that the judgment upon 
which said execution was issued was taken against the de- 
fendants upon a note cxecuted by defendant John K. Barr 
and Ephraim Meyers to the defendant F. S. Potvin; that 
Potvin indorsed said note and transferred same to this 
plaintiff; that this plaintiff sued all the defendants upon 
said note and obtained upon default of the defendants a 
joint judgment against all the defendants upon said note; 
that execution was issued upon said judgment and the de- 
fendant Potvin paid said judgment in full to the sheriff 
who paid same into court, and the clerk of the court paid 
said money to the plaintiff; that plaintiff assigned: said 
judgment to said defendant F. S. Potvin by their at- 
torney, F. A. Boehmer. 

“The court finds that such payment by defendant Pot- 
vin was a satisfaction of said judgment, and that it should 
be satisfied of record, and that the said Potvin was not en- 
titled to the issuance of the execution in this case; and 
the court further finds that the judgment herein being sat- 
isfied as aforesaid prior to the issuauce of the execution 
and making the order for the examination of John K. 
Barr, defendant, in aid of execution, that the defendant 
Potvin was not entitled to have the said execution issue 
upon said judgment or for said order in aid of execution, 

“Tt is therefore considered and adjudged by the court 
that the said motion and petition of the defendant John 
K. Barr be sustained, and that said executions be and the 
same hereby are vacated and set aside, and that the order 
made herein on the 19th day of February, A.D. 1889, 
for the oral examination of the defendant John K. Barr 
in aid of execution, be and the same hereby is vacated and 
set aside, and all proceedings under said judgment and ex- 
ecutions and under and in pursuance of said order in aid 
of execution are hereby vacated and set aside and held for 


756 SUPREME COURT OF NEBRASKA, 


Potvin v. Meyers. 


naught, and the judgment in this case is hereby satisfied 
and discharged of record. 

“And it is further ordered by the court that the costs 
accrued in this action since the satisfaction of the same, 
taxed at $......... , be paid by the defendant F. 8. Potvin, 
for which execution is hereby awarded. 

“To all of which findings, orders, and decree the de- 
fendant Potvin duly excepts and forty days from the 
rising of court is hereby given to reduce exceptions to 
writing.” 

It will thus be seen that the payment of the judgment 
by Potvin was held to be a satisfaction and cancellation 
thereof, and that paintiff in error could take no further 
proceeding thereon in his behalf, thus relegating him to his 
action against his co-defendants for the money paid by him 
in satisfaction of the judgment, if any indebtedness existed. 

A number of questions of secondary importance are 
presented, but we think the one question decided by the 
district court as to the satisfaction of the judgment by rea- 
son of the payments made by Potvin must be decisive of 
the case. The return of the sheriff showed that the amount 
due on the judgment was paid to him in satisfaction thereof 
by plaintiff in error, and by the so-called assignment it is 
shown that at the time of its execution the money had 
been paid by the sheriff to the clerk of the district court, 
and by him paid over to the judgment plaintiff. This 
being true, there was nothing which was the subject of 
an assignment or which the bank could convey. Had 
the fact existed, plaintiff in error might have appeared in 
the district court and filed his answer in the principal ac- 
tion, showing that he was surety only for the principal 
defendant, his liability having been created by the indorse- 
ment of the note, and thus procured a finding and judg- 
ment fixing his status, yet nothing of the kind was done, 
and so far as appears upon the face of the judgment, he 
was one of the principal defendants and the relation of 
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principal and surety did not exist. Therefore he must be 
be treated as a joint judgment defendant, and the payment 
of the amount due upon the judgment by him to the sheriff 
must be held to be a complete satisfaction and cancellation 
thereof, and any subsequent arrangement entered into be- 
tween the plaintiff in the action and plaintiff in error here 
would be unavailing, the judgment having been extin- 
guished. (Harbeck v. Vanderbilt, 20 N. Y.,395; Booth v. 
Bank, 74 Id., 228; Preslar v. Stallworth, 37 Ala., 405.) 

But it is contended by plaintiff in error that he was a 
surety for defendants upon the note upon which the judg- 
ment was founded, and that relation as between them con- 
tinued after judgment, and in support of this a large 
number of cases are cited. It may be conceded that when 
a judgment is obtained against principal and sureties that 
that relation will continue after judgment, and yet the de- 
cision of the district court be upheld. The issue presented 
to that court by defendant was that, as between the defend- 
ants in the principal action, this relation did not exist; and 
this question was passed upon by the district court to the 
extent of holding that the proof did not show the surety- 
ship of plaintiff. The judgment failing to show the exist- 
ence of the relation of principal and surety as Letween 
the defendants in that action, and the fact of its existence 
having been denied by defendants in error, the court very 
properly refused to eompel the payment of the judgment 
by them in the face of the issue thus presented. If plaintiff 
in error has a eause of action against defendants in error 
growing out of the payment of the judgment referred to, 
he can maintain it in a proper action instituted for that 
purpose, in which the issue can be fully tried upon plead- 
ings filed in such case. © 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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Rosert FENTON ET AL., APPELLANTS, V. THOMAS YULE 
ET AL., APPELLEES. 


{FILED OcToBER 30, 1889.] 


1. Statutes: AMENDMENT: CONSTITUTIONAL LAw. An act, ap- 
proved February 26, 1889, to amend the second division of sec- 
tion 25 of chapter 18 of the Compiled Statutes of 1887, relating 
to county buildings and offices, as amended by act approved 
March 31, 1887, held, to be valid and in force from its passage, 
and not obnoxious to sections 11 and 15, art. III, of the constitu- 
tion of this state. (Burnham v. Auditor of State, 23 Neb., 128.) 

Although there be apparent confusion 

in the application of an amendatory act of the legislature 

to provisions sought to be amended or repealed, held, that 
where the intention of the legislature, within constitutional 
limits, is not doubtful, and the amendatory act not incongruous 
with the title and purview of the amended statute, the amend- 
ment is valid. (Comstock v. Judge, 39 Mich., 195.) 


: FAILURE To COMPILE. An act passed, enrolled, ap- 
proved, and deposited with the secretary of state is an act in 
force, competent of amendment, though by error, inadvertency, 
or misconception it may not have been compiled and published 
in the same manner with all other laws of the state. The work, 
alone, of the editor and compiler of general statutes will not in- 
validate an act of the legislature. 


2. 


3. 


APPEAL from the district court for Gage county. 
Heard below before Broapy, J. 


A, D. McCandless (O. P. Mason with him), for appel- 


lants: 


The act of 1887 could not be amended by designating 
its title or chapter in a foot note to the Comp. Stats. Sec. 
30, ch. 18, might have been repealed, but hardly changed 
and amended by implication. If repealed, the board had 
no power to levy the special tax, particularly as the taxing 
power must be expressly granted and strictly construed 
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(State, ex rel. Grady, v. Lincoln Co., 18 Neb., 283; 
Wheeler v. Plattsmouth, 7 Id., 276; Morrill v. Taylor, 6 
Id., 241; B.& M. R. Co. v. York Co., 7 Id., 491; Slate 
v. Gosper Co., 14 Id., 23); if not repealed, such tax could 
have been levied only after two-thirds majority in favor 
of the proposition. The act of 1889, if amendatory of 
both sections 25 and 30, is void under sec. 11, art. 3, 
Const. (White v. Lincoln, 5 Neb., 515; People v. Ma- 
haney, 13 Mich., 495; Ives v. Norris, 13 Neb., 254; 
Holmberg v. Hauck, 16 Id., 334; State v. Lancaster Co., 
17 Id., 87; Miller v. Hurford, 11 Id., 381; State v. Wish, 
15 Id., 450.) Neither the title nor the subject-matter of 
an amendatory act can be broader than the original. (B. 
& M. R. Co. v. Saunders Co., 9 Neb., 511; Hamlin »v. 
Meadville, 6 Id., 234.) The subject-matter of each part 
must be germane to the primary objects of the bill. 
(State, ex rel. Jones, v. Lancaster Co., 6 Neb., 485; Ives v. 
Norris, 13 Id., 254.) As to whether or not such matter is 
germane, see cases last cited, and B. & M. R. Co. v. Saun- 
ders Co., 9 Neb., 511; Tecumseh v. Phillips, 5 Id., 311; 
Holmberg v. Hauck, 16 Id., 340; Miller v. Hurford, 11 
Id., 382; State v. Pierce Co., 10 Id., 477. The act be- 
ing incomplete and amendatory of the former statute is 
void. (Smails v. White, 4 Neb., 356; Sovereign v. State, 
' 7 Id., 413; Ryan v. State, 5 Id., 280; Lancaster Co. v. 
Hoagland, 8 Id., 38; State v. Corner, 22 Id., 272.) The 
provision of the act lessening the vote required for bonds 
is against public policy. 


Hugh J. Dobbs (G. M. Lambertson with him), for ap- 
pellees : 


It is sufficient if the title designate clearly the law to be 
amended and the subject-matter be germane to the original 
bill. (People v. McCallum, 1 Neb., 194; Dogge v. State, 
17 Id., 143; State, ex rel. Burnham, v. Babcock, 23 Id., 
138; Gatling v. Lane, 17 Id., 84; Herdman v. Marshall, 
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Id., 259.) In this case the subject-matter is clearly ger- 
mane. (Boggs v. Washington County, 10 Neb., 300; 
Perry v. Gross, 25 Id., 830.) The act providing for com- 
pilation is silent as to the form, and there is nothing to 
forbid the insertion of an act in the form of a foot note. 
The amendment is not in the nature of class legislation. 
(State v. Berka, 20 Neb., 379.) Sec. 30, ch. 18, is not 
mandatory but directory. So much of sec. 30 as conflicts 
with the act of 1889 was repealed by implication. The 
legislative intent to change the old law is apparent from 
the act of 1889. 


Coss, J. 


On July 8, 1889, Robert Fenton, A. Perkins, John 
Mordhorst, Michael Keckley, Patrick Murphy, and J. W. 
Bridenthal, plaintiffs, filed their petition for an injunction 
in the district court of said county against Thomas Yule, 
as chairman of the county board of supervisors, and Geo. 
E. Emery, county clerk, alleging that the plaintiffs are 
citizens and taxpayers and duly qualified electors of said 
county, which is duly organized under the laws for the 
government and administration of counties; that the de- 
fendants are duly elected and qualified officers of the 
county as designated, and that on May 7, 1889, said chair- 
man and the board of county supervisors called a special 
election to be held in said county on June 18 following, 
to submit to the legal voters for their acceptance or rejec- 
tion the proposition to issue bonds of the county, to the 
amount of $100,000, of the denomination of $1,000 each, 
for the purposes of building and completing a eourt house 
on block twenty-four of Cropsey’s addition to the city of 
Beatrice, at the county seat of said county; the entire pro- 
ceeds, or so much as required, to be devoted to that pur- 
pose; said bonds to be payable to the bearer at the state’s 
fiscal agency in New York city, at the expiration of twenty 
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years from date, with interest at five per cent per annum, 
to be redeemable at the option of the county after ten years 
from date, with interest to be paid annually, on interest 
coupons attached, at said fiscal agency, the bonds to bear 
date August 1, 1889, and the coupons to be payable August 
1 of each year thereafter; with the proposition to levy 
according to law, in addition to the usual taxes, annually 
a sufficient tax to pay said interest, and after the expira- 
tion of nine years from the date of the bonds, a sufficient 
tax to pay ten per cent of the principal annually there- 
after; aud for the year preceding the maturity of the 
bonds, a tax sufficient to discharge the residue of principal 
and interest. 

That notice of the election was duly given, and it was 
held, returned, and canvassed in the same time and man- 
ner, and by the same officers, as required by law, at a gen- 
eral election in this state, by which it appears there were 
cast 5,059 votes, of which 2,589 were in favor of the prop- 
osition and 2,470 against it. 

This election was called under an act entitled “An act 
to amend the second sub-division of section 25, article 1, 
chapter 18, of Comp. Stat., approved February 26, 1889,” 
the defendants claiming authority under said law to issue 
said bonds, 

The plaintiffs aver that the proposition was not carried, 
and that the statute under which the same is claimed to be 
authorized is unconstitutional and invalid for the reasons: 

1. That the statute does not set out the entire section 
amended. 

2. The substance amended, so far as it attempts to grant 
a power to borrow money and issue bonds, is not germane 
to the subject-matter of the second subdivision of the sec- 
tion amended, 

3. The subject of the amendment, the power to borrow 
money and issue bonds, is not within the title of the 
amendatory act. 
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4, The amendatory act could not be valid unless it be 
held by implication to amend and repeal sections 27, 28, 
29, and 30 of article 1, chapter 18, Compiled Statutes, 
which require that two-thirds of the votes cast shall be 
given for the adoption of the proposition, no reference or 
amendment to said sections being made in said amendatory 
act. 

That the defendants, in violation of law, claim that inso- 
ouch as the proposition received a majority of the votes it 
is carried, and they have the power to levy and collect the 
special tax provided for in the call for said election, and by 
law to issue, dispose of, and redeem said bonds and the 
interest thereon, notwithstanding such power is derived 
solely from the provisions of section 30, article 1, chapter 
18, of Comp. Stat., which requires that said proposition 
must have received two-thirds of all the votes cast. 

Wherefore the plaintiffs pray for an injunction against 
the defendants, restraining and enjoining them from proceed- 
ing in any respect to carry out the proposition submitted at 
said special election, etc. 

Whereupon, on July 8, 1889, the following order was 
made : 

“The petition having been presented to the district judge 
of the first judicial district of Nebraska, and deeming it 
proper that the defendants should be heard before granting 
the temporary injunction within prayed, in the presence of 
attorneys for both parties, the 13th of July, 1889, at 2 P. 
M., at the court house in Beatrice, is appointed as the time 
and place for the hearing of the application therefor. 

“Tn the meantime defendants are restrained as prayed 
within and until such hearing and ruling thereon, on giv- 
ing bonds according to law in the sum of $1,000. 

“J. H. Broapy, Judge.” 

On July 15 following the defendants demurred to the 
petition, that it does not state facts sufficient to constitute a 
cause of action. On July 17 following it was ordered by 
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the court that the demurrer be sustained, the injunction be 
dissolved, and the bill dismissed at cost of plaintiffs, and 
the cause is brought to this court by appeal. 

The first point presented by appellants in the brief of 
counsel is, that the act of the legislature approved Febru- 
ary 26, 1889, entitled “An act to amend the second divis- 
ion of section 25 of chapter 18 of the Compiled Statutes 
of Nebraska of 1887,” in relation to county buildings and 
offices, and to repeal said second division, is invalid and 
without the force of law; and in support of this proposi- 
tion attention is called to the fact that that part of chapter 
18 of the Compiled Statutes of 1887 embracing section 
25 was passed by the legislature and approved on the 30th 
day of March, 1887, and that on the day following, to-wit, 
March 31, 1887, an act was passed and approved amend- 
ing said act, which act of March 31 was not carried into the 
the compilation of 1887 other than as a foot-note to the page 
containing said section 25, with a query, whether it was in 
force ; and the conclusion is drawn that the act of 1889 was 
directed to, as well in the title as the purview, and sought 
to amend, a repealed and superseded section. 

This question was before the court, substantially, if not 
precisely, in the case of the State, ex rel. Burnham, v. Bab- 
cock, 23 Neb., 128. That case was submitted upon a stip- 
ulation, from which I extract the following: 

“Tt is hereby stipulated and agreed by and between the 
parties that the annexed transcript, which is incorporated 
in and made a part of this stipulation, is a true and accu- 
rate history and transcript of all things connected with and 
pertaining to the voting of $5,000 of bonds of the county 
of Logan, state of Nebraska, on the first day of October, 
1887, said bonds having been presented to the auditor of 
state for registration, and he having refused to register said 
bonds solely on the ground that the law of 1887, being 
chapter 28, entitled ‘An act to amend the second division 
of sections 25 and 26, chapter 18, of the Compiled Statutes 
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of 1885, so that the county boards shall have power to 
borrow money and issue bonds for the payment thereof, 
to erect or otherwise provide the necessary county build- 
ings,’ is unconstitutional and void,” ete. 

In passing upon the question thus submitted the court, 
in the syllabus, says: ‘‘An act to amend section 25 of chap- 
ter 18 of the Compiled Statutes of 1885 was passed and 
approved March 30, 1887, to take effect from date, and on 
the succeeding day an act was passed ‘to amend the second 
division of section 25 of chapter 18 of the Compiled 
Statutes of 1885. Held, That the amendment related to 
the section 25 as amended on March 30, 1887.” 

Now if it was competent for the legislature on the 31st 
day of March, 1887, to amend the section in question by 
referring to it in the title and in the purview of the act 
as “section 25 of chapter 18 of the Compiled Statutes of 
1885,” notwithstanding the act of March 30, then it was 
equally competent for the Jegislature of 1889 to amend the 
act of March 31, 1887, by referring to it both in the title . 
and the purview as “section 25 of chapter 18 of the 
Compiled Statutes of 1887,” although the act of March 
30 had been given the place in that compilation formerly 
occupied by the corresponding section of chapter 18 of the 
compilation of 1885. 

Ti cannot be denied that there is some confusion in the 
application of the amendatory acts to provisions sought to 
be amended, but as said in the opinion above referred to, 
in citing the case of Comstock v. Judge, 39 Mich., 195, 
“Where the amendment is plain and can be carried out, it 
may be held valid, even though the section numbers of the 
original act and of the amendment are in confusion.” The 
act to be amencled, after all, is the act enrolled by the 
secretary of state, and on file in his office, and‘all references 
to compilations, or biennial publications, as session laws, 
are matters merely of convenience, and it often happens 
that that which is used for convenience fails of its purpose 
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in a greater or lesser degree. In the matter now under 
consideration, the object of the reference to the provision 
of law to be amended is sufticiently attained if the amend- 
atory statute furnishes the means for its identification, and 
we are all of the opinion that it does. 

The second point presented and urged by the appellants 
is, that the act of 1889 does not seek to change or amend 
section 30 of said chapter, which is the section which gives 
the board of supervisors the only authority they have to 
levy and collect the special tax to pay the interest on the 
bonds, and that section requires, as a condition to their 
having that power, that the proposition must have had 
two-thirds of all the votes cast at that election. 

Section 30 in its present form constituted a part of chap- 
ter 18 of the Compiled Statutes as long ago as 1881, and 
its provisions were a matter of detail, directory in their 
character, and as such applicable to section 25 as it then 
stood, which limited the power of the county board to the 
expenditure of fifteen hundred dollars for the purpose of 
erecting or otherwise providing a court house, jail, and 
other county buildings, without first submitting the prop- 
osition to a vote of the people of the county at a gen- 
eral election, and the same is ordered by & two-thirds 
vote of the legal voters thereon. Section 26 required the 
county board, in all cases where they should deem it nec- 
essary to levy a tax in excess of one dollar and fifty conts 
per one hundred dollars valuation, except in certain cases, 
to submit a proposition therefor to a vote of the people 
of the county. Section 27 prescribed the mode of sub- 
mitting questions to the people for any purpose author- 
ized by law, and sections 28 and 29 also contained matters 
of detail applicable to the foregoing sections. Section 
25 is first in the order of sequence in the chapter which 
prescribes by what majority a proposition may be adopted, 
and is the only one which has been amended or sought to 
be amended. That section was first amended by the act 
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approved March 1, 1883, but not in respect to the matters 
involved in the case now being considered. The act of 
March 30, 1887, is entitled “An act to amend section 1 of 
chapter 26 of the Laws of Nebraska, 1883, entitled ‘An 
act to amend section 25 of chapter 18 of the Compiled 
Statutes of 1881, defining the duties of the board of county 
commissioners, and to repeal all acts not consistent there- 
with” ” This is the amendatory act of 1883, above re- 
ferred to. This last act changed the former act only in 
one particular, not necessary to be further noticed, and re- 
tained the words, “ tivo-thirds of the legal voters voting 
thereon,” in the second clause of section 25. The act of 
March 31, 1887, entitled “An act to amend the second di- 
vision of sections 25 and 26, chapter 18, of the Compiled 
Statutes of 1885, so that the county boards shall have 
power to borrow money and issue bonds for the payment 
thereof, to erect or otherwise provide the necessary county 
buildings,” is, notwithstanding its title, confined in its 
operation to the twenty-fifth section, and to those words of 
it requiring a two-thirds vote of the people of the county 
to whom the same should be submitted at a general election, 
to order au expenditureof money exceeding fifteen hundred 
dollars for the erection of county buildings; and the changes 
made by said act were that the proposition might be sub- 
mitted to a vote of the people of the county ata general or 
special election, and the same might be carried by a vote 
of three fifths of the legal voters voting thereon. 

The act of February 26, 1889, is directed to the words 
three-fifths, as originally contained in the amendatory act 
above referred to, and amends and changes them to read 
a majority. The act had no other purpose, and has no 
other effect whatever. , 

Construing all these acts together, there can be no doubt 
that it was the intention of the legislature to clothe the 
county boards of the several counties with the power, and 
to impose upon them the duty in the class of cases therein 
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enumerated, to submit to a vote of the people of such county, 
either at a general or special election, as might seem to such 
board most convenient, a proposition to borrow money, 
and issue bonds for the payment thereof, for the purpose of 
erecting or otherwise providing the public buildings in 
said acts specified, and to borrow such money, and issue 
the bonds of the county for the payment. thereof, upon such 
proposition being carried at such election by a majority of the 
legal voters voting thereon. Nor ean it be doubted that 
such intention of the legislature is expressed, as well in the 
title as in the purview of said .several acts, with sufficient 
clearness to answer the requirements of theconstitution. The 
provisions of section 30 remain in the chapter, but its 
words have scope and meaning without applying the words 
two-thirds as therein contained to tlie provisions of section 
25, as amended by the several amendatory acts above con- 
sidered. And it was doubtless the intention of the legis- 
lature in passing said acts, and is no less clearly the effect 
of said acts, to take said section as amended out of the ef- 
fect and qualification of the words requiring a two-thirds 
vote upon any proposition submitted to a vote of the peo- 
ple of a county as a condition precedent to the levy and 
collection of a special tax for the payment of the interest 
upon the indebtedness therein referred to, This follows as 
a corollary to the proposition, decided under the first head 
of this opinion. Section 25, as amended, being placed in 
the statute as law, we must apply to it the well known rule 
of construction which accords to every section and word of 
a statute some meaning and effect, and no meaning or 
effect can be given to the words of the, said section unless 
they are accorded such meaning and effect as will supersede 
the inconsistent meaning of the words of the 30th section, 
so far as it may be sought to apply the same to section 25, 
I do not think it necessary to discuss the question of state 
policy, presented and argued at the bar, further than to 
remark that cases may arise, in the absence of legislation, 
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in which a court would consider an acknowledged and set- 
tled policy on the part of the state, or nation, with great 
deference. But it is with the acts of the legislature that 
courts have mostly to do; and the intention and will of 
the legislature, constitutionally expressed in the last enact- 
ment in relation to any subject within their constitutional 
powers, will be taken as the expression of the policy as well 
as the law of the state. 

The point referred to in oral argument upon the 
amended petition of the relators, to the effect that the prop- 
osition submitted provided for the erection of a court-house 
upon a certain block of ground which, in fact, is not within 
the original plat of Beatrice, .not having been discussed or 
referred to in the brief of counsel, I only notice here to 
say that a designation of a block or lot of ground upon - 
which a public building may be erected under the provi- 
sions of the statutes now considered has no place in a prop- 
osition under said act, and would be held as merely sur- 
plusage, unless it be plainly shown that voters were misled 
thereby. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


‘THE other Judges concur. 


SaLtuie A. WaRD, APPELLEE, Vv. MICHAEL WATSON ET 
AL., APPELLANT, 


(FILzD OcToBER 30, 1889.} 


1. Attorney: Lien: Ser-orr: PLEADING. A & B, practicing at- 
torneys, recovered a judgment for C against D, under an agree- 
ment with their client that they were to have one-half the 
amount of recovery, and they filed an attorney’s lien for that 
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amount. D recovered a judgment against the client of A & B, 
and brought an action to set off one judgment against the other; 
and without making an issue in the pleadings upon the amonot 
claimed to be due A & B sought to reduce it. Held, That in 
the absence of an issue in the pleadings upon that point, the at- 
torneys had a lien for the amount agreed upon. 


APPEAL from the district court for Lancaster county. 
Tried below before Broapy, J. 


Houston & Baird, for appellants: 


In the pleadings but one question could be raised as to 
attorney fees, viz.: in regard to the existence of a contract 
for the same. Such contract being alleged, it was error to 
allow evidence as to quantum meruit. The Code requires 
new matter constituting a defense to be set up so that the 
opposing party may meet it. (4. & N. BR. Co. v. Washburn, 
5 Neb., 117; Jones v. Seward Co., 10 Id., 154; Mekyring 
v. Bull, 16 N. Y., 297; Clark v. Spencer, 14 Kas., 398.) 


Harwood, Ames & Kelly, and Edson Rich, for appellee : 


The question as to the reasonableness of an attorney fee 
is not such new matter as must be pleaded in order to be 
raised. (Sayre v. Thompson, 18 Neb., 43.) An attorney is 
not to be allowed a lien in any amount he may allege a 
contract for, and thus supersede equities which an unsuc- 
cessful litigant might have as against the successful party. 
‘While an attorney’s lien is paramount, its reasonableness 
may be questioned. 


MaxweELt, J. 


This case seems to be an offshoot of Ward v. Watson, 24 
Neb., 592. Watson recovered judgment against Ward for 
the sum of $749.60. Upon the recovery of this judgment 
Houston & Baird filed an attorney’s lien thereon for 
$374.89, that being the amount agreed upon between Wat- 

49 
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son and his attorneys. In June, 1888, Ward recovered a 
judgment against Watson for the sum of $693 and costs, 
und this action was broughit to set off one judgment against 
the other. On the trial of the cause the court allowed the 
attorneys in question $150 and no more, and set off the 
balance of the judgment against that of Ward. The only 
question presented is, Did the courterr in thus reducing the 
amount of the plaintiff’s claim? No issue was made in the 
pleadings as to the amount to which the attorneys were 
rightfully entitled, and in the absence of an issue upon 
that matter it will be presumed that the amount agreed 
upon was correct. In any event, that was the contract of 
the parties, and a lien was obtained for that amount. The 
question of the reasonableness of the fee is not before the 
court; but even if it was, we are not prepared to say that 
under the circumstances of the case the fee charged was 
unreasonable. The judgment of the district court will be 
modified so as to allow the appellants the amount of their 
fees as agreed upon, and for which they have a lien, and, 
as thus modified, the judgment will be affirmed. 


JUDGMENT ACCORDINGLY. 


TuHE other Judges concur. 


Crry or Wanoo v. ANGELINE G. REEDER. 
{FILED OcTOBER 30, 1889.] 


1. Villages: DerecrivE SIDEWALKS: LIABILITY. A person pass- 
ing over a public sidewalk, in a village, which sidewalk was 
elevated from one to three feet above the ground, stepped into a 
hole in such walk and was permanently injured. Held, That a 
village was liable for such injury in the same manner as a city. 
(Village of Ponca v. Crawford, 23 Neb., 662.) 
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: CONTRIBUTORY NEGLIGENCE. Held, That there 
was no proof of contributory negligence on the part of the plaint- 
iff to submit to the jury. 


Error to the district court for Saunders county. Tried 
below before MaRsHALL, J. 


8. H. Sornborger, and E. E. Good, for plaintiff in error: 


Villages should not be held liable the same as opulent 
municipalities endowed with extraordinary powers. De- 
fendant in error failed to use ordinary diligence to prevent 
the enhancement of the injury, and is guilty of contribu- 
tory negligence. (Potter v. Warner, 91 Pa. St., 362 ; Hib- 
bard v. Thompson, 109 Mass., 288; Lyons v. R. Co., 57 
N. Y., 489; Huntv. Gaslight Co., 1 Allen [Mass.], 349 ; 
4 Am.and Eng. Enc. of Law, art. “Contributory Negli- 
gence,” par. 39, N, 2.) 


G. W. Simpson, for defendant in error: 


Villages are, by our statute, given control of streets, al- 
leys, and sidewalks, with power to collect taxes to maintain 
the same. (Comp. Stats., 1887, secs. 676, 69, 77.) The 
execution of the power follows as a duty. (Omaha v. Olm- 
stead, 5 Neb., 446.) A general grant of such power in 
a charter prevents its exercise by an individual. (No- 
ble v. Richmond, 31 Gratt. [Va.J], 271; Barnes v. Dis- 
trict, 91 U.S., 540.) A village exercising such authority 
is liable without an express statute (Kittridge v. Milwau- 
kee, 26 Wis., 46; Prideaux v. Mineral Point, 43 Id., 513; 
Phelps v. Mankato, 23 Minn., 277); and under such a stat- 
ute is liable for failure to properly exercise the power. 
(Dillon, Mun. Corp., secs. 1012, 1017; Studley v. Oshkosh, 
45 Wis., 380; Purnell v. St. Paul, 20 Minn., 117; Rock- 
ford v. Hildebrand, 61 Ill., 155.) The defense of contrib- 
utory negligence, like any other, must be proved. (Linco/n 
v.. Walker, 18 Neb., 244.) The carelessness of plaintitf 
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must operate directly to produce the injury complained of. 
(Omaha Horse Ry. Co. v. Doolittle, 7 Neb., 481, and cases 
cited in plaintiff in error’s brief.) 


MAxwELL, J. 


This action was brought in the district court of Saun- 
ders county to recover damages for personal injuries al- 
leged to have been received by the plaintiff in consequence 
of stepping into a hole in a defective sidewalk on Fifth 
street, in the village (now the city) of Wahoo. 

The defendant answered, admitting its corporate exist- 
ence, and that Fifth street was one of its principal streets, 
and denied any negligence on the part of the defendant, 
and alleged “that said alleged injuries, if any were sus- 
tained by the plaintiff, were caused by the carelessness and 
negligence of the plaintiff.” 

The reply of plaintiff denied negligence on her part, 

The facts, as shown by the testimony, are substantially 
as follows: 

Fifth street, in the city of Walioo, is one of its princi- 
pal streets, extending from and through its principal busi- 
ness street to the court house. A broad walk had been 
constructed on the south side of this street, and at about 
opposite block 152 the walk was elevated from the ground 
from one to three feet. The walk was old, full of holes, 
and had been in bad condition for some time. About the 
9th day of January, 1886, the plaintiff, in going over the 
walk, which was at this time partly covered with snow, 
stepped into one of the numerous holes therein and received 
the injury to her knee complained of. - 

Plaintiff returned to her home, made an examination of 
the injured knee, which was then paining her, and applied 
some liniment or other external remedy. There was no 
abrasion of the skin nor swelling to indicate the serious 
character of the injury. Soon afterwards a physician was 
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called, and from that time on such treatment of the injury 
was had as the various physicians who were called in the 
case prescribed. The plaintiff believed the injury an ordi- 
nary strain or bruise, and that it would soon get well. 
Nor did her medical attendants disabuse her mind of this 
belief until some time after the accident. 

The plaintiff was not in the habit of traveling on the 
walk on Fifth street, and had no knowledge of its bad 
condition. The jury returned a verdict in favor of the 
plaintiff below for the sum of $950, and a motion for a 
new trial having been overruled, judgment was entered on 
the verdict. On the trial the plaintiff in error objected to 
the introduction of any testimony on the grounds that the 
petition did not state facts sufficient to constitute a cause of 
action, “or the reason that the defendant was, at the 
time of the wrongs complained of, only a quasi-corporation, 
created under the general laws of the state of Nebraska, 
without the consent, express or implied, of its citizens or 
any of them, and was and is but a political division of the 
state, and has no special powers, privileges, immunities, or 
rights not enjoyed by other citizens of the state, and has 
voluntarily undertaken no liabilities or obligations to the 
public or persons not enjoined by the laws of the state.” 

The objection was properly overruled. 

A village is a municipal corporation, although of the 
lowest grade; but the duties imposed upon it of keeping 
its streets and sidewalks in a safe condition are the same as 
those of acity. Judge Dillon defines municipal corporations 
as follows: “Municipal corporations are bodies politic and 
corporate of the general character above described, estab- 
lished by law, to share in the civil government of the 
country, but chiefly to regulate and administer the local 
or internal affairs of the city, town, or district which is 
incorporated.” He also includes “within the term” vil- 
lages, towns, and cities. (Id., sec. 10.) 

At common law a municipal corporation is “an invest- 
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ing the people of a place with the local self-government 
thereof.” (Quddon v. Eastwick, 1 Salk. [Eng. K. B.], 192; 
People v. Morris, 13 Wend., 325-334; People v. Hurlbut, 
24 Mich., 44-88; Brinckerhoff v. Board of Education, 37 
How. Pr., 499; 4 Wait’s Acts & Def., 595.) In People v. 
Morris, supra, 330, Nelson, J., in discussing the powers of 
municipal corporations, says: “What was the power thus 
conferred by the village charter? We answer that it was 
wholly political. Instead of prescribing at their discretion 
every duty to be performed, and forbidding every act to be 
avoided —in a word, directing the whole system of gov- 
ernment to be observed and executed —the legislature have 
merely defined the outlines and leading principles, and 
conferred upon the inhabitants, within the bounds of the 
corporation, the power at discretion to fill up and carry 
them into operation.” 
' The question here presented was before this court in 
Village of Ponca v. Orawford, 18 Neb., 551, and the vil- 
lage was held liable, although the case was reversed for 
error in the proceedings. That case was again before the 
court in 23 Neb., 662, and a verdict for $950 sustained. 
In the latter case the first point in the syllabus is as follows: 
“A stranger in an incorporated village, after night-fall, 
passing along a public street between the postoffice and one 
of the principal hotels, came to a break in the sidewalk. 
Instead of turning back, he endeavored to descend to the 
ground (a distance of about three feet) at the end of the 
sidewalk. In doing so, in a careful manner, he fell upon 
a saw-bench, which had been left on the ground at the end 
of said side walk, whereby he was injured. Held, Not 
guilty of contributory negligence.” We adhere to that 
decision. The first objection is overruled. 

Second —It is contended by the attorneys for the plaintiff 
. in error that the defendant in error was guilty of contribu- 
tory negligence, and that an instruction to that effect set 
out in the record should have been given. 
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The testimony tends to show that the serious nature of 
the injury was not known at the time the accident occurred, 
nor for some time afterwards. It was supposed at first to 
be a mere sprain which would cause no permanent lameness. 
So far as we can judge there seemed to be no cause for 
alarm as to the result of the injury until some considerable 
time after the accident, when it became apparent that there 
was danger of anchylosis of the knee joint. This result 
followed, notwithstanding the efforts of skillful physicians 
to avert it; there is absolutely no proof of negligence on 
the part of the defendant in error and no question to sub- 
mit to the jury on that point. 

The instructions given by the court cover the whole case, 
and it is apparent that substantial justice has been done. 
The judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 
The other Judges concur. 


G. M. Morritt Et au. Vv. E. Viota Davis ET AL. 
[FILED OcTOBER 30, 1889.] 
Real Estate: ConrgacT: UNACCEPTED OFFER: AGENTS: COMMIS- 
sions. In an action by certain real estate agents to recover 
commissions on a sale of real estate alleged to have been made 


by them, the testimony failed to establish a contract of sale, and 
it was held that they could not recover therefor. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


Harwood, Ames & Kelly, for plaintiffs in error. 


Marquett, Deweese & Hall, for defendants in error. 
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MAXWELL, J. 


This action was brought in the district court of Lancas- 
ter county upon a petition, the first cause of action in 
which is stated as follows: 


“Now come the above named plaintiffs, and for a 
cause of action against the defendants say, that on March 
the 30th, 1887, Annie Morrill was the owner of the south- 
west quarter of section 11, township 10 north, range 6 
east of the 6th P.M., Lancaster county, Nebraska. That 
on said date, and long prior thereto, G. M. Morrill was 
the agent for said Annie Morrill, acting for her with her 
knowledge and consent, looking after, managing, and con- 
trolling said land, the same as though it were his own, and 
that on the 25th day of March, 1887, the said Annie Mor- 
rill employed the said plaintiffs to sell and dispose of the 
southwest quarter of section 11, township 10, range 6, at 
$150 per acre. That in pursuance of the instructions re- 
ceived from the said Annie Morrill they sold the said land 
on the 30th day of March, 1887, to Mrs. Carrie R. John- 
son for the sum of $150 per acre, the purchase price to be 
paid on any terms that might be satisfactory to the defend- 
ants; and the plaintiffs had made the said sale. 

“That the commission on said sale amounted to the sum 
of $625, and the same has not been paid to the plaintiff 
by the said defendants. That E. Viola Davis was for- 
merly E. Viola Dowden; that Annie Morrill is the wife 
of G. M. Morrill.” 


The second cause of action is for the money paid for the 
use of the defendant below. 

The answer denies the sale by the plaintiffs as agent for 
the defendants, or either of them, of the land in question, 
and denies that there was any employment of the plaintiffs 
as such agents except as follows: “ Unless the terms of 
sale to be submitted to said defendants were by them ap- 
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proved as satisfactory, and no sale was to be consummated 
or binding on them (said defendants) unless the terms of 
payment were first given and approved. And defendants 
further aver that an offer to purchase made by said Carrie 
‘R. Johnson through the said plaintiffs was rejected and 
never consummated, because the terms of sale were not sat- 
isfactory to said defendants, as the plaintiffs were informed 
upon the reception of the offer.” 


The second cause of action, although put in issue by the 
answer, was admitted on the trial, and no error is assigned 
with reference to it. 

A verdict was returned in favor of the plaintiffs upon 
both causes of action for the amount claimed. 

The proof introduced to show a contract is as follows: 
First, a letter from G. M. Morrill to Miss E, Viola Dow- 
den, dated March 25th, 1887, as follows: 


“Miss E. Viola Dowden: DEAR MapamM—I received 
a letter from Mr. Dowden a short time since and he de- 
sired me to write you if I would sell my farm. I have 
never intended to sell it, but always expected to occupy it 
myself; but lately I have been thronged with letters, and 
several parties have been to see me asking if I would sell, 
and I have invariably said no. Yesterday I had another 
party who offered me a big figure for it, but as your father 
desired will give you the first chance to sell it. Will say 
that if you can sell it for $150 per acre will take it, or if 
you have a proposition, you submit it and I will consider 
it. Will delay writing other parties till I hear from you. 
Please let me know if the trees are all living that were to 
be set out around the place, and if the grove has been set 
out according to terms of lease ; have thought almost every 
month for the past year that I would be out there. * * 

“ Respectfully yours, G. M. Morr. 
“110 East 82d street, N. Y. City.” 


On the 29th day of March, 1887, the following dispatch 
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was sent direct to G. M. Morrill, then in the city of New 
York: 


“Think can sell at your price if can make terms, one 
thousand dollars in hand, five thousand in sixty days, bal- 
ance in three equal annual payments at eight per cent. 
Shall I try? Wire at my expense. 

“ Josie L. DowpEn.” 


On the same day defendant sent the following telegram: 


“ To E. VioLa DowDEn, corner O and Twelfth, Lin- 
coln.—Will reply by letter. G. M. Morrinu.” 


This dispatch was received in Lincoln on the following 
day. 

On the 31st day of March, 1887, defendants wrote: 

“ Miss Dowden: DEaR MapamM—Your telegram re- 
ceived, but have delayed reply by letter to see what terms 
I could make with parties for property which I was con- 
templating buying; but find terms you proposed would 
not answer their purpose. Hence have come to the con- 
‘clusion not to buy for the present, nor to sell my property 
in Lincoln till I can invest it to better advantage here. 
Please write me what you think the prospect of my prop- 
erty advancing. Are the salt works being developed, ete. ? 
If you think property will not advance‘and you can get 
better terms I will consider it, but of course want to get 
all I can. Respectfully yours, 

“G, M. Moret... 

“110 E. 82d st., N. Y.” 

On the 30th of March plaintiff writes: 


“TLaincotn, NEsB., March 30, 1887. 
“Mr. G. M. Morrill: DEaR Srr—Your dispatch re= 
ceived this a.m., and in reply will say we have sold the 
farm at $150 per acre as per your letter, and if you do 
not agree to the telegraphed terms the parties can make 
some better, and when we receive your answer we will 
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know your terms and act accordingly. Property is ‘at a 
good price now, but the most sanguine are thinking it only 


a boom of a few months. 
* * * * * * * * x x 


“The trees are doing nicely and they are preparing to 
crop the cultivated land. 
“The trees were hoed last year and father has made 
special arrangements for their care. 
“Ts there some indebtedness against the farm? 
_ ©The buyer is Mrs. Carrie R. Johnson—her husband 
has considerable property, but is an engineer and puts all 
-his property in his wife’s name because of dangerous 
work. F 
“T will enclose draft on N. Y. for $500, and you may 


receipt, and when J get yonr letter will know the terms of 
sale. * * * * * * * x 


“We are, respectfully, 
“Josie L. DowpEn & SIsTEr.” 


The telegram mentioned in the foregoing letter as being 
received ‘‘this a.M.,” was testified by the witness, Josie L. 
Dowden, to have been received at about eleven o’clock A.M. 
on the 30th day of March, This telegram, it will be re- 
membered, says, “ will reply by letter;” and this sale, the 
same witness also testifies, was made on the 30th day of 
March, 1887, between two and three o’clock in the after- 
noon, and of course after the receipt of the telegram. 

On the Ist day of April Morrill telegraphs: 


“ Will return check and answer. Have made other ar- 
rangements.” 


On April 2d Morrill writes: 


“Miss Josie Dowden: DEAR MapAmM—Your letter with 
check for $500 received, which I herewith return to you 
unclaimed. In your telegram of the 29th ult. you said 
you thought you could sell, and mentioned probable terma 
and asked if you should try. I wired you that I would 
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reply by letter, which I did, saying that offer was unsatis- 
factory and I had made other arrangements, as I have. 
“Respectfully yours, 
“G. M. Morri.t.” 

And on the 4th day of April the following letter was 

sent: ; 
“ LincoLn, Nes., April 4, 1887. 

“ Mr. Morrill: DEAR Str—Yours in answer to telegram 
received to-day, and in reply to that have this to say: Lin- 
coln has had a boom far exceeding any before, and the 
wisest are shaking their heads and saying ‘this can’t last 
much longer !’ 

“ Now is surely the time to sell, and it must be done 
quickly I think. There are several parties here who 
would like it, and I have tried to-day to get a definite 
price, but failed, but think I can get $200 an acre, and 
perhaps a little over. The usual terms are one-fourth 
cash, balance in one, two, three years at eight per cent. I 
really feel, Mr. Morrill, that now is the time. If you 
were here and would plat your land and advertise and 
make a big sale of it you could get more, but there is so 
much expense connected with such work that if it were 
me I would sell it as a whole and let others in that busi- 
ness do it. 

“The salt works are inactive. The special boom is 
over; R. R, coming in; the establishment of a Mcthodist 
university ; a talked-of belt line, and an electric car line. 
The R. R. will come in the 8. E. part of city and the 
Methodist college is three miles directly east of your farm. 
The belt line is in the imagination of some real estate 
firms and can hardly be built for the reason there can be 
no travel, or not enough to pay, and the pres. of the road 
told me in confidence it would never be built, at least he 
had no money to put into it, The electric line will doubt- 
less go out 14th street to fair ground, thence west to West 
Lincoln, a liftle town starting one mile west of yonr place 
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and at about a mile south. They have boomed and 
boomed, so I think the extreme outside property can’t 
keep up. 

“My advice is to sell. Mr. McMurtry has had a man 
to see you to try to buy it. I hope you won’t let him haye 
it, for I can get more for it than any other one, I am 
sure, so if you have a good offer from him or any one else 
there, telegraph me and I will find better. 

“We can’t delay this much longer, or it will be too far 
past. We have had three applicants and to-day one drew 


“Tf I telegraph you an offer and you can or cannot 
accept it telegraph me at once at my expense. I must 
know soon as I have bought.the renter off and can’t afford 
to do it unless you sell— now is just the time for them to 


plant. 
“The farm looks nice. 
* * * * * * * 


_ “T have tried to tell you honestly the state of affairs and 
hope you understand me. I hope to hear your answer as 
to other arrangements, and if favorable I will telegraph 
you another offer, after you get this letter, so you will decide 
what is best todo. Iam doing quite a large business for 
a new one—sold four lots to-day. Give my whole time 
to it, and keep posted as to the true state of affairs, and 
know now is the time, or, at furthest, this month. Out- 


side property now isa little slow, but can make a good sale. 
* * * * * * * 


“Hoping to hear from you soon, 
“T am, yours respectfully, 
“Jost: L. DowpEn and SisTER E. Viowa. 
“Have sold over one hundred lots in last two months 
and this is a fair average work with any firm of the size. 
“Josrn L. DowpEn.” 


It will be observed that there is a failure on the part of 
the plaintiffs below to prove a contract. The letter of the 
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plaintiff in error, dated March 25th, 1887, if construed as 
favorably as possible in favor of defendants in error, could 
only be accepted by an offer to pay cash. This they did 
not offer to do, but sought to impose other terms and con- 
ditions. The minds of the parties never met, and there is 
a failure of proof to sustain the verdict. The judgment 
and verdict as to the first cause of action is therefore re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 


Cyrus N. Barrp et au. v. Amt B. Topp Et AL, 
AND 
WiniiamM JAMESON vy. A. B. DIcKSON ET AL. 


[FILED NovEMBER 6, 1889.] 


1. Statutes: ConsTITUTIONALITY. The act approved February 
26, 1889, to amend the second division of section 25 of chapter 
18 of Compiled Statutes of 1887, relating to county buildings 
and offices, as amended by act of March 31, 1887, held, to be 
constitutional and valid from the date of passage. (State, ex rel. 
Burnham, v. Babcock, 23 Neb., 128; Fenton v. Yule, at the present 
term, cited and affirmed.) 


2. County Bonds for internal improvements, creating a public 
debt prior to November 1, 1875, to be satisfied by levy on the 
total valuation of the county, are not an assessment of taxes 
within the limitation of section 5 of article 9 of the constitution, 
but are an “indebtedness existing at the adoption of the consti- 
tution,’ not subject to the restriction ‘‘ of one and a half dollars 
per one hundred dollars valuation’? of the total levy of the 
board of county commissioners. 


APppEALs from the district court for Cass county. Heard 
below before Frexp, J. 
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Webster & Holmes, aud E. H. Wooley, for appellants, 


Mathew Gering (A. N. Sullivan and B. Clark with him), 
for appellees. ‘ 


For contentions of counsel, see Fenton v. Yule, ante, 758, 
where the points raised in the briefs are in the main 
similar. 


Coss, J. 


. The appellants in this case appeal from two different 
actions rendered against them separately in the court below. 
First—Cyrus N. Baird and Lewis C. Todd, suing as 
taxpayers of said county, represent that Ami B, Todd, A. 
B. Dickson, and Lewis Foltz, the board of county commis- 
sioners of said county, under an act of the legislature en- 
titled “An act to amend the second subdivision of section 
25, article 1, of chapter 18 of the Compiled Statutes of this 
state,” approved February 26, 1889, appointed a special 
election to be held in said county on June 8, 1889, for the 
purpose of submitting to a vote of the electors the propo- 
sition to issue $80,000 of county bonds, of the denomina- 
tion of $1,000 each, to be dated January 1, 1890, bearing an 
annual interest of five per cent, payable in twenty years 
from date and redeemable in ten years at the option of 
said board of county commissioners, or their successors in 
office, for the purpose of building a court house at the 
county seat of said county, with power and authority to . 
levy a tax to pay the principal and annual interest of said 
bonds at the state’s fiscal agency in the city of New York, 
and to create an annual sinking fund of $4,000 for the 
payment of the principal; that there were cast at said 
election in favor of said proposition 3,078 votes, and 
against it 2,875 votes, leaving a majority of 203 votes in 
favor of the proposition, which the said board of county 
commissioners is about to carry out under said act of 
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February 26, 1889, and which act, not being in accord 
with, but in violation of, sections 27 and 30 of article 1 of 
chapter 18 of the Compiled Statutes of this state, requiring 
two-thirds of the votes cast at said election in order to 
authorize the proposition, and against which an injunction 
is now prayed. 

Second—The plaintiff, William Jameson, sets up against 
the same board of county commissioners that said county, 
prior to November 1, 1874, contracted a bonded indebted- 
ness in the aid of internal improvements, of which there 
was then outstanding $82,000, for the payment of which 
there had been collected and was in the county treasury the 
sum of $32,000, and there was still outstanding, in excess 
of any moneys for the payment, $50,000 of such indebted- 
ness; that the assessed valuation of the county was but 
$4,761,884, and that the county revenue requires a tax of 
twelve mills, which has been levied, and for sinking fund 
for the outstanding bonds, four mills on the dollar, making 
for all purposes of county revenue sixteen mills; that if 
said proposition to issue $80,000 additional court house 
bonds is permitted to be carried out, there must be im- 
posed a further tax of one and three-fourths mills on the 
dollar of valuation of the property in said county for the 
interest and sinking fund for the payment of the bonds 
_ under the defendants’ proposition, which will necessitate 
a tax of seventeen and three-fourths mills on the dollar, 
and in excess of the limit permitted by the constitution of 
this state. 

The defendants demurred generally in each case, which 
demurrers were sustained by the court below and the plaint- 
tiffs appealed both causes to this court. 

The questions presented in the petition of Cyrus N. Baird 
and Lewis C. Todd are substantially the same as those 
considered at the present term and decided in the case of 
Fenton v. Yule, appealed from the district court of Gage 
county; and nothing need be added here to the views 
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expressed in that case. The judgment of the district court 
is therefore affirmed. 

In Jameson’s petition another and different question is 
sought to be raised. The petitioner starts out with the al- 
legation that long prior to November 1, 1875, the county 
of Cass issued its bonds to the Burlington & Missouri 
River Railroad Company in Nebraska, bearing interest at 
the rate of ten per cent per annum ; that there is outstand- 
ing of that indebtedness $82,000, and for the payment 
thereof there has been raised and collected about $32,000, 
and that there is still outstanding against the county of 
Cass, in excess of said sinking fund, the sum of $50,000 
of indebtedness accruing prior to the adoption of the pres- 
ent constitution ; that the board of county commissioners 
of Cass county has levied for various purposes for the 
year 1889 the sum df twelve mills for general revenue pur- 
poses, and four mills for sinking fund, of said county in- 
debtedness, being a total levy of sixteen mills for all pur- 
poses of county revenue. The petitioner then sets up the 
submission, by the county commissioners, to a vote of the 
legal electors the proposition to issue and put upon the 
market eighty bonds of said county of the denomination 
of $1,000 each, bearing interest at five per cent per an- 
num, payable annually as stated; also, further providing 
for a sinking fund of five per cent per annum for the pay- 
ment of the principal; that such election was duly held 
and the proposition carried by a majority vote only of the 
legal electors; that the county board claim that such ma- 
jority vote is sufficient to authorize and empower them to 
issue the bonds and make them binding upon the county ; 
and that the board is about to proceed to issue and sell the 
same; and that if the bonds are issued, for the purpose of 
paying the interest and providing the sinking fund it will 
be necessary to make an annual levy of taxes upon the 
total property of the county, in addition to the taxes above 
specified, of one and three-fourths mills on the dollar of 
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total valuation, thereby swelling the taxes to an amount 
exceeding the constitutional limit of fifteen mills. 

Section 5 of article IX of the constitution provides 
that “ County authorities shall never assess taxes the ag- 
gregate of which shall exceed one and a half dollars per 
one hundred dollars valuation, except for the payment of 
indebtedness existing at the adoption of this constitution, 
unless authorized by a vote of the people of the county.” 

From the language of this provision it is readily seen 
that the bonded indebtedness of the county of Cass set 
eut in the plaintiff’s petition, having been contracted 
before the adoption of the state constitution, is excepted 
from its provisions, and hence the taxes and assessment 
required to pay the same are not to be considered as any part 
of the taxes limited therein. Leaving such taxes out, as we 
must, it does not appear that the taxes necessary to pay the 
annual interest and provide asinking fund for the payment 
of the principal of the bonds contemplated by the submis- 
sion and vote referred to in the plaintiff’s petition, and the 
issuing of which is sought to be enjoined, added to the other 
taxes for the year 1889 levied upon the property of said 
county will increase the taxes thus to be levied to an amount 
or rate exceeding one and one-half dollars per one hundred 
dollars of valuation thereof; that is to say, as shown by 
the exhibit attached to the petition, the levies for the year 
1889 are: 

Geeneral LANd i caewerces ccivedasiseacencnessiaveceanescvane 7 mills, 


Bridge’ * wrsnessusosaanennavetins attweeeneveeuwenneds 2. 
Road: © : “cpscdcsebsesassicsvesvacceenseesscecwesssdas 3 tC 
Tinsane’® 86° sseceseecauivishcosecsesieeoevabeiesesessaves a 

. _ ‘< 
Making...cscscccccscessessccscecseessecenesseoeceseeses 122 “ 


Making an aggregate for all county purposes of 14} “ 
—a levy quite within the constitutional limitation. 
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I acknowedge my entire inability to comprehend any 
legal force within the proposition and argument of counsel in 
the brief, that the indebtedness and the tax to pay the same 
incurred prior to the adoption of the constitution does not 
fall within the exception contained in sec. 5 of article 9 
above quoted. For unless it is the meaning of said sec- 
tion to take the taxes necessary to be levied to liquidate all 
indebtedness incurred prior to the adoption of the consti- 
tution, and existing at the time of its adoption whether as 
principal sum or interest thereon, ont of the limitation 
there established for general taxation, I am unable to attach 
any meaning to that part of the language of the section. 

Holding as I do that all the taxes enumerated, other 
than that necessary to pay said prior indebtedness, and in- 
cluding the taxes necessary to pay the interest and raise the 
sinking fund contemplated upon the bonds, the issue of 
which is sought to be enjoined, come within the limitation 
established by the first clause of said section, I do not deem 
it necessary to discuss the proposition whether the issue 
of the bonds sought to be enjoined falls within the exception 
of the last clause, “ unless authorized by vote of the people 
of the county.” Otherwise it might be seriously doubted 
whether any act of the legislature could with binding force 
add to the language of said clause and require a vote 
greater than a majority of the people of the county to 
authorize an indebtedness, and take it out of the limitation 
established by said section. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 
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GEORGE PoFFENBARGER ET AL. V. Lypra E. Smita 
ET AL. 


[Firep NovemBer 6, 1889.] 


1. Liquors: STATUTES: CONSTITUTIONALITY. The title of the act 
to regulate the license and sale of malt, spirituous, and vinous 
liquors, etc., approved Febrnary 28, 1881, is broad enough to 
cover a provision therein requiring the licensee and his bonds- 
men to pay all damages which individuals may sustain in con- 
sequence of intoxicating liquors furnished by him to another. 


: CIVIL DAMAGES: EXPERT TESTIMONY. In an action by 
a widow and her minor children to recover from certain saloon 
keepers and their bondsmen for los: of means of support caused 
by the death of the husband and father of the plaintiffs by 
suicide, which, it was alleged, was caused by continued intoxi- 
eation from liquor furnished by the defendants for several days 
before his death, there was proof tending to show that for sev- 
eral days before his death the deceased had been sober and that 
the act was deliberately done. There was also proof tending 
to show that for a considerable period prior to his death he had 
been constantly under the influence of intoxicating drinks far- 
nished by the defendants. Physicians were thereupon called © 
who testified as experts to hypothetical questions as to the 
probable effect of the continued use of intoxicating drinks in 
causing suicide. Held, That such testimony under the facts 
proved was admissible. 


3. Objections to testimony, held, properly sustained. 


4. Instructions. Modification of instructions asked, held, correct, 


Error to the district court for Gage county. Tried be- 
low before CHAPMAN, J. 


Burke & Prout, for plaintiffs in error: 


Secs. 15, 16, and 18 of the act of 1881, commonly 
known as the “Slocumb Law,” conflict with sec, 11, art. 
8, Const. (Tecumseh v. Phillips, 5 Neb., 305; White v. 
Lincoln, Id., 505; Ee parte Thomason, 16 Id., 238; Ives 
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v. Norris, 13 Neb., 252.) The question of the constitu- 
tionality of the act was not before the court in Pleuler v. 
State, 11 Neb., 547, hence any statement therein relative 
to such question is an obiter dictum. (Wells, Res. Adj., 
sec. 581, and cases cited; Carrol v. Carrol, 16 How., 287.) 
The title of an act is the index to legislative intent and. 
the courts cannot enlarge its scope. -(Ives v. Norris, supra ; 
Cooley, Const. Lim., p. 149.) The title to the act in ques- 
tion assnmes simply “to regulate the license and sale,” 
etc.; while the sections above mentioned relate to actions, 
civil and criminal, damages, maintenance of paupers, wid- 
ows and orphans, jurisdiction, parties, evidence, and other 
matters outside the scope of its title. By force of these 
sections the well established rule that “damage * * * 
must be the natural and proximate consequence of the act 
complained of” (2 Greenl., Ey., sec. 256), is abrogated. 
(Me Clay v. Worral, 18 Neb., 52; Sellars v. Foster, ante, 
118.) The fact that the law has been treated as valid for 
nine years has no bearing ou its constitutionality. (Cooley, 
Const. Lim., 188.) There was nothing in the case calling 
for the opinion of the physicians upon any point presented 
to them, and even if their testimony were admissible they 
were not shown to be competent to give such opinion. (So- 
quet v. State, 40 N. W. Rep. [ Wis. ], 391.) 


A. Hardy, and J. N. Rickards, for defendants in error: 


The title of the act of 1881 is broad enough to allow a 
provision that a liquor dealer shall pay for loss of means 
of support, this, being simply a regulation of the sale. 
Ives v. Norris would have been in point had the repudiated 
section there merely provided that the owner of animals 
running at large should pay all damages caused by them; 
but the section in fact was entirely outside the scope of the 
title. The witnesses objected to were duly qualified, and 
hypothetical questions were properly asked them based on 
testimony of others. (O'Hara v. Wells, 14 Neb., 403; 
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Williams v. Brown, 28 O., 547; People v. Luke, 2 Kern. 
LN. Y.], 358.) 


MAXWELL, J. 


This action was brought in the district court of Gage 
county by the defendants in error against the plaintiffs in 
error to recover damages for loss of means of support 
caused by the death, from the use of intoxicating liquors, 
of John E. Smith, the husband of Lydia E. Smith, and 
the father of Leroy Smith and Nellie Smith, minor chil- 
dren of said Smith and wife. On the trial of the cause a 
verdict for the sum of $2,000 was rendered, and a motion 
for a new trial having been overruled, judgment was en- 
tered on the verdict. 

There are fourteen assignments of error, but four of 
which are referred to in the brief of the plaintiffs in error, 
and these will be considered in their order. 

1. It is claimed that the court erred in receiving any 
evidence in support of the petition because the object of 
the bill or act is not clearly expressed in the title and that 
the subject-matter of sections 15, 16, and 18 are not con- 
tained or referred to in the title of the bill. In Pleuler v. 
State, 11 Neb., 547, the question of the authority to license 
was considered by this court and the act sustained, and 
that decision has been adhered to ever since. ‘The title of 
the act approved February 28, 1881, is as follows: “An 
act to regulate the license and sale of malt, spirituous, and 
vinous liquors, and to repeal chapter 53 of the code of 
criminal procedure of the General Statutes of 1878 entitled 
‘License and sale of liquors,’ and to repeal an act entitled 
‘An act to amend section 575 of chapter 58 of the criminal 
code,’ approved February 9, 1875, and to repeal an act 
entitled ‘An act to regulate the issuance of licenses for the 
sale of malt, vinous, and spirituous liquors in the state of 
Nebraska,’ approved February 25, 1875.” 
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The title of the act in question is ‘An act to regulate 
the license and sale of malt, spirituous, and vinous liquors,” 
ete. A provision in the body of the act declaring the lia- 
bility for damages sustained by any person from the use of 
intoxicating liquors furnished to another by the licensee is 
clearly within the title of the act. The law regards the 
traffic as an evil and it attempts to regulate it and reduce 
the evils tothe minimum: First, by requiring the petition- 
ers to state that the “applicant for license is a man of re- 
spectable character and standing ;” second, that he must 
pay for each license the amount required by the licensing 
board, which shall not be less than $500; third, public 
notice must be given of the application for license at least 
two weeks before the granting of the same and a time set 
for the hearing, and if there be “any objection, protest, or 
remonstrance filed in the office where the application is 
made, against the issuance of the license,” a day shall be 
set for the hearing of the case, and if it shall be made to 
appear that any former license has been revoked for any 
misdemeanor against the laws of the state, or that the ap- 
plicant has been guilty of the violation of any of the pro- 
visions of the act for one year preceding, then the license 
shall be refused. Hither party may appeal. To enforce 
compliance with thie law the applicant is required to give 
bond in the sum’ of $5,000, “ conditioned that he will not 
violate any of the provisions of this act, and that he will 
pay all damages, fines, and penalties and forfeitures which 
may be adjudged against him under the provisions of this 
act.” The licensee is absolutely prohibited from selling to 
an Indian, insane person, idiot, or habitual drunkard, and 
also to “any minor, apprentice, or servant under twenty- 
one years of age.’ He is required to “pay all damages 
that the community or individuals may sustain in conse- 
quence of such traffic,” ete. There are other provisions, 
binding upon the licensee, which need not be noticed: The 
provision for damages is notice to every licensee and his 
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bondsmen to beware; and an assumption upon their part 
of the obligation imposed by statute. The sections re- 
ferred to, therefore, are in harmony with the object of the 
act, not in conflict with the constitution, and are valid. 

The second objection is that the court erred in receiv- 
ing the testimony of certain physicians, as experts, to tes- 
tify as to the cause of death, There is testimony in the 
record tending to show that John 2. Smith had been sober 
for several days before his death, and there is also testi- 
mony tending to show that for several days prior to that 
time he had been under the influence of intoxicating liquors 
furnished by the defendants below. The immediate cause 
of his death appears tou have been morphine administered 
by himself in two glasses of beer, in the saloons of the 
plaintiffs in error. ‘The question arose, therefore, whether 
the case was one of deliberate suicide, or was caused by the 
use of intoxicating liquors. One of the experts, Dr. D. 
A. Waldon, after stating that he had been a practicing 
physician and surgeon for twenty-six years, was asked the 
following question: 

Q. Supposing a man, thirty years of age, had been 
drinking hard for two weeks’ time, and had been irregular 
about his meals and his going to bed during that time, 
what would be his natural mental and physical condition? 

A. I should think a man’s mental condition would be 
very much impaired by a debauch of that character. 

Q. Doctor, would a man in that condition be more lia- 
ble to commit suicide than a man who had for the past two 
weeks been regular in his ae and had not been drink- 
ing to excess? 

A. He most surely would. 

Q. Why, doctor? 

A. From the fact of the weakened and debilitated state 
of his mind. It is usually the case that men when they 
commit suicide do it after a debauch of that kind and char- 
acter. 
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Cross-examination : 

Q. Did you ever know, in your experience, or do you 
know, of any person committing suicide when not intoxi- 
cated or under the influence of liquor? 

A. I don’t believe I ever knew a person to commit sui- 
cide unless they were drinking persons ; not to come under 
my observation. 

Q. Do you pretend to say, as a physician, that such a 
a case has never been? 

A. No, sir; I would not say that. 

Q. And that a person would not commit suicide at any 
time, except they were under the influence of liquor? 

A. Well, sir; it is a question whether they would or 
not; I don’t believe they would, , 

Q. Do you say to the jury they would not? 

A. I don’t believe they would. 

The testimony of the other experts is substantially to 
the same effect. This testimony, in our view, was prop- 
erly received for the purpose of showing the probable effect 
of the long continued intoxication of Smith—if the jury 
should believe the testimony tending to show such contin- 
ued intoxication—in causing a loathing of life‘and hence 
suicide. If the suicide was deliberately committed by 
Smith while not under the influence of intoxicating drinks, 
the defendants below would not be liable; while if such sui- 
cide was caused by the use of intoxicating liquors fur- 
nished by the defendants below, they would be. There 
was no error, therefore, in admitting the testimony. 

Objection is made to the refusal of the court to permit 
certain witnesses to testify that on the afternoon and in 
the evening of the day on which Smith took poison and 
killed himself each separately charged him with hav- 
ing embezzled large sums of money due to Fillmore and 
Poffenbarger, in whose employment Smith had been for a 
year prior thereto. It is claimed that such testimony 
would have shown a cause for the suicide and hence was 
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admissible. So far as we can see, the only effect of the 
testimony, if admitted, would have. been to divert the at- 
tention of the jury from the main question at issue, and 
the evidence was properly rejected. 

The fourth assignment is as to the modification by 
the court of instructions Nos, 2 and 3, asked on behalf of 
the defendants below. It is impossible in this connection 
to review the instructions at length, but they seem to be 
adapted to the evidence, and the modification of the instruc- 
tions complained of appears to have been made to make 
them conform to the proof. There is no error in the 
record and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur, . 


H. D. Esraproox vy. Mrs. E. W. HATEROTH. 
[FILED NOVEMBER 6, 1889.] 


Fore ble Entry and Detainer: EvIpDENCE: Practice. In an 
action of forcible entry and detainer there was testimony tend- 
ing to show that one Mrs. M. was possessed of a halt interest in 
certain premises; that to secure her rights she entered into a 
contract with one E., au attorney, to prosecute an action in her 
behalf, if necessary, and enforce her claim; that the etiorney, 
without suit, obtained a recognition of her claim by the adverse 
party, and Mrs. M. thereupon took possession of the premises 
jointly with E. and the owner of the adverse interest, and that E. 
collected rents from certain tenants with the consent of Mrs. M. 
E. also obtained judgment of ouster against a tenant, who there- 
upon took a lease from him. Mrs. M. madea deed to the holder 
of the adverse interest, which was not introduced ion evidence. 
Held, That the testimony failed to show that E. was a tres- 
passer and not entitled to the possession of the premises aud 
rents, and that the questions of fact should have been submit- 
ted to the jury. 
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Error to the district court for Douglas county. Tried 
below before Doane, J. 


Estabrook, Irvine & Clapp, for plaintiff in error: 


The object of forcible entry and detainer is to protect 
actual possession, whether rightful or not, against unlaw- 
ful invasion (Myers v. Koenig, 5 Neb., 422; People v. 
Leonard, 11 Johns., 504; St. L., ete., Ass’n v. Reinecke, 
21 Mo. App., 478; Lorimer v. Lewis, Morris (Ia.), 253*) ; 
hence the fact alone of Estabrook’s possession needs to be 
established. The judgment of eviction against Davis 
ended his former lease and left him free to accept one from 
plaintiff (Burr v. Stenton, 52 Barb., 377; Morse v. God- 
dard, 13 Mete. [Mass.], 177); and Davis’s possession un- 
der such lease was that of plaintiff. (Langworthy v. Myers, 
4 Cole [Ta.], 18.) Where one, for any time, exercises the 
usual acts of ownership, he may maintain this action against 
all save one whom he has forcibly disseised, and even against 
latter if he has not continuously resisted such acts. (Bowers 
v. Cherokee Bob, 45 Cal., 503; St. L., etc., Ass’n v. Rein- 
ecke, and Langworthy v. Myers, supra; Bradley v. West, 
60 Mo., 59.) The acts of Davis were insufficient to de- 
prive plaintiff of his possession. (Gallagher v. Connell, 
23 Neb., 391.) One of two co-tenants may maintain this 
action against a stranger. (Crook v. Vandervoort, 13 Neb., 
507; Turner v. Limbrick, 1 Meigs [Tenn.], 7.) 


John L. Webster, for defendant ‘in error: 


Estabrook cannot maintain this action against defendant, 
who is tenant of real owner. (Haller v. Blaco, 14 Neb., 
195.) Vorce had a right to place a tenant in possession, 
(Taylor, Land. & Ten., secs. 531, 532, and cases cited in 
N. 1, 788; Wood v. King, 43 N. Y., 152.) Right of 
possessign may be examined in this form of action, and, 
incidentally, title of one in possession. (Smith v. Kaiser, 


796 SUPREME COURT OF NEBRASKA, 


Estabrook v. Hateroth. 


17 Neb., 187; Leach v. Sutphen, 11 Id., 528.) Vorce as 
owner could have dispossessed cither Estabrook or his ten- 
ant, Davis. (Cox v. Cunningham, 77 Tll., 445.) A mere 
scrambling possession, such as Estabrook’s, was not suffi- 
cient to maintain this action. (Mayes v. Porter, 27 Tex., 
92; House v. Keiser, 8 Cal., 500; Conroy v. Duane, 45 
Id., 601; Com. v. Keeper, 1 Ashmead [Pa.], 147; Mann 
v. Bradley, 67 IIl., 95.) 


MAXWELL, J. 


This case was before this court in 1887, and the opinion 
reported in 22 Neb., 282. The facts in that case are 
briefly stated on pages 282-3 of that report. On the sec- 
ond trial the court, on the conclusion of the plaintiff’s ev- 
idence, directed a verdict for the defendant and dismissed 
the action. It is claimed on behalf of the defendant in 
error that the proof fails to show any right of Estabrook 
"to the possession of the premises. The only witness called 
on the trial was the plaintiff himself, and he testified on 
his direct examination as follows: 

Q. You are the plaintiff in this case? 

A. Yes, sir. 

Q. You may state what time you entered into possession 
of the property in dispute here, and under what circum- 
stances, 

By the court: Ask him if he was in possession and 
what the nature of his possession was. 

Q. Do you know Margaret A..McCoy? 

A. Yes, sir. 

Q. State whether or not at any time you entered into 
a contract with her in regard to this property; and if so, 
what it was. 

A. Here is a copy of it. I don’t know where the orig- 
inal is. 

[The copy was introduced as evidence and is set out in 
the record. ] 
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Q. Were you at that time a practicing attorney at law 
here? 

A. Yes, sir. 

Q. Who was in possession of this property at the time 
this contract was entered into? 

A. They were the tenants of William Vorce, of New 
York, and Mr. Vorce at the time generally supposed him- 
self the owner. 

Q. Who were the owners? 

A. Asa matter of fact? 

Q. Yes, sir. State what was done under that contract. 

A. IJ first wrote to Mr. Vorce, of New York, inviting 
him-—I entered into negotiations with Mr. Voree: for the 
premises, if possible. There was a dispute as to the own- 
ership of the property, Mr. Vorce claiming an undivided 
half of the property and Mrs. McCoy a dower interest in 
the other undivided half. Mr. Vorce, through my sug- 
gestion, called upon his New York attorney—He conceded 
-—I went into possession of this property. Mrs. McCoy 
went into possession of the double house, receiving the 
rentals and so on—herself and daughter lived in one side 
of this little frame cottage; I as owner of half of that— 
as the claiming owner—I took possession of the other 
side. 

Q. Mrs. McCoy went into possession of the property in 
pursuance of the agreement with Vorce? 

A. I have testified to that. 

Q. When was that? 

A. That was in ’83; early in ’83, or the latter part of 
82, wheu we first went into possession. 

Q. Now you may state whether or not you went into 
possession of any part of the property. 

By the court: You had better ask him just what he did. 

Q. After Mrs. McCoy took possession of that property, 
what, if any, arrangement was made between you and her 
in regard to it? 
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A. Mrs. McCoy told me to take the west side of the 
house, and we would simply keep possession till such time 
as Mr. Vorce and ourselves should partition or agree upon 
a partition, or have it done by the court. 

Q. Then what was done in pursuance of that? 

A. I took possession of the west side by renting it, by 
giving notice to the tenants and turning them out, by mak- 
ing arrangements, or at least discussing with architects in 
regard to fixing it up, and various other things. 

Q. What time was it you took possession? 

A. It was either in the latter part of 82 or the first part 
of 783. - : 

Q. Soon after Mrs. McCoy took possession? 

A. Immediately after. 

Q. You took possession of the west half ? 

A. Yes, sir; the west half. I rented that and got the 
rent for it for several months, six months perhaps; four or . 
five months anyhow. 

Q. You may state what transaction, if any, passed be- 
tween you and Mrs. McCoy in regard to changing posses- 
sion of the west half for the east half? 

A. A few days, I will say a week or two at the furthest 
before the deed made by Mrs. McCoy to Vorce, she came 
to my office and said the west side was a little better pa- 
pered and fixed up and her daughter, who was living in the 
east side, would like to occupy that. They were identical, 
I think, with the exception, perhaps, the other was a little 
cleaner. It would be a great accommodation if I would give 
notice to my tenants and let her daughter have the other 
side. Accordingly I did that. I told my tenants to get 
out, gave them notice, and he vacated the premises, either 
the evening before or the very day that this deed of Mrs. 
McCoy’s was made; there was not twenty-four hours 
elapsed between his getting out of there and this deed to 
Voree. 

Q. Then what became of the property ? 
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A. Her daughter did take possession of that and Davis 
moved immediately into the east side as a tenant under 
Webster. 

Q. The side you were . to take? 

. A. Yes, sir. 

Q. What did you do pare 

A. Well, I brought a forcible detaining suit against Mr. 
Davis. 

Q. Then what followed in regard to the possession of 
’ the property? 

A. Why, Mr. Davis was turned out, and rented on the 
20th day of July from me and took possession of that east 
side as my tenant. 


Q. Was the lease to Davis in your handwriting? 

A. Yes, sir. 

Q. Have you it there? 

A. Yes, sir. 

Q. He entered under that lease? 

A. Yes, sir. 

Q. And how long did he remain? 

A. Why, I think he remained there about two months ; 


he remained there until the second month’s rent became 
due. 

Q. Did he pay you rent? 

A. Yes, sir. 

Q. How many months? 

A. One. 

Q. When the second month’s rent became due what oc- 
curred ? 

A. He stood me off and the next time I went there I 
found Mrs. Hateroth in it. 

Q. Did you know anything about Davis moving out 
before he did it? 

A. No, sir. 

Q. Did you know anything in regard to the manner in 
which Mrs. Hateroth obtained possession ? 
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A. Only from what Mrs Hateroth tells me; I know it 
from that. 

Q. What did you do upon finding Mrs. Hateroth in 
possession ? 

A. I had a talk there at the door one day with some 
Jady, I don’t know whether it was Mrs. Hateroth or her 
daughter, or who it was, in regard to how they came into 
possession and 0 on. 

Q. I will ask you now what was said in regard to their 
getting into possession there at that time? 

A. I can state what Mrs. Hateroth has said since then. 
I wouldn’t say that it was Mrs. Hateroth I talked with at 
the door; I really had no recollection of this lady until I 
met her in the court house. 

Q. State what, if anything, you have heard Mrs. Hate- 
roth say since in regard to her taking possession. 

A. I have heard Mrs. Hateroth say since that she was 
out looking for a house along about the 1st or 2d of Sep- 
tember, 783, and that she went by. this house and saw 
that it was vacant or pretty much so and that she looked * 
in ; that thecurtains were down, and the house was locked. 
She looked in at the window and saw some furniture there 
and inquired next door of Mrs. Shipley and learned that 
the parties had moved out or were moving out; that 
she would find the key at Mr. Webster’s office; that she 
went to Mr. Webster’s office and made the bargain for 
renting it and he referred lis to Davis for the key ; that 
she went to Mr. or Mrs. Davis and got the key and took 
possession. 

This testimony tends to show that at the time the con- 
tract with Mrs. McCoy wasentered into she was the owner 
of at least one-half interest of the lot in question ; that she 
took possession of the lot jointly with Mr. Vorce and gave 
the plaintiff possession ; also that he was lawfully in pos- 
session when the deed from Mrs. McCoy to Vorce was ex- 
ecuted. What that deed contained we have no means of 


. 
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knowing, as it was not introduced as evidence in the case. 
It may have conveyed the title of Mrs. McCoy subject to 
the rights of the plaintiff. The plaintiff was permitted by 
Vorce and Mrs. McCoy to collect rent on the premises for 
some months before the defendant took possession of the 
premises, and so far as appears the rent thus collected was 
considered to be his. He also obtained judgment of ouster 
against Davis, who thereupon took a lease from him. 
Mrs. McCoy had agreed with the plaintiff to give him 
one-half of the net results if he succeeded in the case. That 
he did succeed is clear, although without suit, She there- 
upon, apparently in pursuance of the contract as she under- 
stood it, entered jointly into the possession of the premises 
with him. His possession thus became rightful and could 
not be divested by force. Whether or not the right of 
possession had lawfully terminated at the date in question 
is to be determined from the evidence in the case. 

It is evident that the questions of fact should have 
been submitted to the jury, and the court erred in direct- 
ing a verdict. The judgment is therefore reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 


Cuicago, Burtineton & Quincy Rai_Roap ComPANY 
v. Mary Hogan. 


[FILED NoveMBER 6, 1889.] 


1. Railroads: FENncING: LIABILIty. Where, from the agreed state- 
ment of facts in a case, it is made to appear that the corporate 
limits of a city, with buildings thereon, extend along one side 
of the various side tracks of a railway, the land on the other 


52 
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side not being platted; that the side tracks thus established 
were necessary and proper for the transaction of the business of 
the railway, and that it would be inconvenient and unsafe to 
the employes of the company if a cattle guard and fence were 
erected, the railway company is not required to fence its tracks 
at that point, and will not be liable for stock killed by its en- 
gines and cars at that place unless guilty of negligence. 


: StocK KILLED WITHOUT NEGLIGENCE. Where 
the attorneys for the plaintiff and defendant agree in writing 
that certain stock killed by the engines of a railway company 
escaped without the fault of the owner, and was killed at a place 
where the court finds the company was not required to fence its 
track, and witbout the negligence of the railway company, there 
can be no recovery for such stock. 


Error to the district court for Lancaster county. 
Tried below before Fiexp, J. 


Marquett & Deweese, for plaintiff in error: 


The decisions cited in defendant in error’s brief were un- 
der statutes which make no exception in regard to railroad 
fencing, the courts so construing the statute that a fence 
was often required within the town limits. Our statutes 
have made the town limits also those of fencing, hence 
those decisions do not apply here. Even where there was 
no limitation in the law requiring tracks to be fenced the 
company would not be bound to fence its tracks where this 
horse was killed or where it entered. (Cole v. R. Co., 38 
Ta., 314; Wood, Railway Law, p. 1555; I, ete., R. Co. v. 
Quick, 109 Ind., 295; McGrath v. R. Co., 57 Mich., 555; 
O., etc., R. Co. v. Rowland, 50 Ind., 349; C, ete, R. Co. 
v. Wood, 82 Id., 598; Lloyd v. R. Co., 49 Mo., 199.) 


Sawyer & Snell, for defendant in error: 


Only when a place is a public one, or used by the public, 
is the company relieved from its obligation to fence it. 
(Bean v. R. Co., 3 West. Rep , 192; Flint, etc., R. Co. v. 
Ini, 28 Mich., 510; Greeley v. R. Co., 38 Minn., 187; I, 
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ete., R. Co.v. Parker, 29 Ind., 471; J., ete., R. Co. v. Parvk- 
hurst, 34 Id., 501; A., eée., BR. Co. v. Shaft, 33 Kas., 521; 
Prickett v. R. Co., Id., 748.) As to what is a depot, see 1 
Rorer on Railroads, sec. 7, p. 486. Tie place where the 
horse was killed was not, under the most liberal construc- 
tion, a public one, and should have been fenced. Under 
the statutes of other states railroads have been held liable 
for not fencing within corporate limits. (Coyle v. R. Co., 
62 Ia. 518; U. P. R. Co. v. Dyche, 23 Kas., 200; Wy- 
more v. R. Co., 79 Mo., 247; Lanev. RB. Co., 18 Mo. App., 
555; Cleveland, ete., R. Co. v. McConnell, 26 O. S., 57; 
Brac2 v. RB. Co., 34 N. Y., 427; Corwin v. R. Co., 13 Id., 
42.) 


MAXWELL, J. 


This cause was submitted to the court below on a stipu- 
lation of facts, which is substantially as follows: “ That 
on the 10th day of November, 1887, the said horse of the 
plaintiff accidentally got loose, without fault or negligence 
on the part of the plaintiff, from the stable where he was 
confined on plaintiff’s land, which stable is marked ‘A’ on 
the map hereafter mentioned, and was discovered on the 
east side of defendant’s main track, and between that and 
the switch tracks of the defendant, also shown on said map 
at a place on said map marked ‘B;’ that an out-going 
passenger engine and cars of the defendant, coming along 
at this time (12:10 P. M.) scared the horse, which ran along 
the side of the main track to a place at or near to the switch 
marked ‘C,’ when, attempting to cross over the main track, 
he was struck by the said engine of the defendant and 
killed; that the place where said accident occurred was 
not at the crossing of any public road or highway, but was 
in Lancaster county; that said accident occurred without 
any negligence or fault on the part of defendant, unless it 
may be on account of the want of fencing the railroad 
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track at the place where the horse entered upon the defend- 
ant’s right of way and where he was struck and killed as 
aforesaid; that said horse entered upon defendant’s right 
of way and tracks at some point north of the bridge on 
Salt creek, as shown on the map, and either within the cor- 
porate limits of Lincoln or west of First street; that de- 
fendant’s road, where said horse entered upon the defend- 
ant’s right of way, and where he was killed, has been in 
operation since the year 1870, and is not now nor never 
has been fenced on either side. 

“That the corporate limits of the city of Lincoln at the 
time of the accident extended as far west as First street, as 
shown on the map, and also included Mechanics’ addition 
as far west as the center of Salt creek, which Mechanics’ 
addition was included in the corporate limits of the city of 
Lincoln at the time of the accident, and had been within 
such corporate limits of the city of Lincoln at the time of 
the accident, and had been within such corporate limit: 
since March 18, 1887; that the West Side addition, lying 
immediately east of the defendant’s right of way and abut- 
ting thereon, as shown on the map, was not included within 
the corporate limits of the city of Lincoln at the time of 
the accident, but was incorporated with the city of Lincoln 
on the 13th day of February, 1888, and that on February 
13, 1888, Highland Park and Elmwood additions, asshown 
on the map, on the west side of the defendant’s railroad and 
right of way, and west of a line projecting to the south 
from the west side of Sherwin’s addition, as shown on the 
map, through the land of M. A. Hogan, and extending as 
far south as the south side of Thayer street, as shown in 
Elmwood addition, and including that portion of M. A. 
Hogan’s land west of said line, were duly and legally in- 
corporated with the city of Lincoln; that at the time of 
the accident and at the immediate place where the accident 
occurred the defendant’s right of way and M. A. Hogan’s 
land lying on the west side of the right of way were not 
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incorporated within the city limits of Lincoln; that at the 
date of said accident none of the additions herein named 
were incorporated into or included within the corporate 
limits of any town, city, or village, excepting the said Me- 
chanics’ addition; that the ground immediately east of the 
defendant’s right of way and the place of the accident and 
abutting upon said right of way is, and was at the time of 
the accident, laid out and platted into an addition to Lincoln 
known as ‘West Side addition’ and had several houses 
thereon, which were occupied by tenants or the owners; the 
same was also true of Mechanics’ addition and Field and 
Holmes’ subdivision; that the land on the opposite side 
of the track from ‘West Side addition,’ being fifteen (15) 
acres, and where plaintiff lives, is now, and was at the date 
of the killing of said horse, owned by plaintiff and has 
never been platted and remains in one body, and was at 
the date of the killing of said horse outside of the corpo- 
rate limits of any town, city, or village, and there were no 
roads or streets ranning through the same, and no one liy- 
ing thereon except this plaintiff and her family; said. tract 
of land is marked on said map M. A. Hogan, 9; but a 
portion of said land was used as a brick yard, and for the 
manufacture and sale of brick. 

“That the freight and passenger depots of the defendant 
are northeast of the place where said horse was killed and 
are within the original corporate limits of the town of 
Lincoln, the passenger depot being about 5,200 feet and 
the new freight depot 6,000 feet from the place of said ac- 
cident; that although the map shows various streets lead- 
ing up to — and E street crossing the defendant’s tracks, 
there is no means of getting over the same from Salt 
creek to F street with wagons and horses except at said 
F street, and there is no traveled road of any kind lead- 
ing up to or over said tracks between said points, except 
at said F street; that the defendant had established and for 
many years used the various tracks through defendant’s 
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grounds and yard limits, a portion of which are shown on 
the plat hereto attached, said railroad yards being used for 
depot and station purposes and for side tracks and switch- 
ing cars thereon; that this yard limit extended as far 
south as the bridge across Salt creek, as shown on the map. 
“ That the railroad track of defendant immediately south- 
west and up to Salt creek to the bridge was properly fenced, 
the bridge serving as a cattle guard, to which the fence on 
either side of the defendant’s railroad was properly con- 
nected ; that the right of way at the point where the acci- 
dent happened, belonging to the railroad company, is 200 
feet wide ; that it would be inconvenient and unsafe to the 
employes of the road if a cattle guard and fence were nearer 
to the switch north of Salt creek than where the bridge it- 
self is located, and that the yard limits thus established and 
used by defendant were necessary and proper in the transac- 
tion of the business of the company as a common carrier.” 
The court found the issues in favor of the defendant in 
error and rendered judgment for the value of the horse. 
Sec. 1, art. 1, chap. 72, Comp. Stats., provides “ That every 
railroad corporation, whose lines of road or any part 
thereof is open for use, shall within six months after the 
passage of this act, and every railroad company formed or 
to be formed, but whose lines are not now open for use, 
shall within six months after the lines of such railroad or 
any part thereof are open, erect and thereafter maintain 
fences on the sides of their said railroad, or the part thereof 
- so open for use, suitably and amply sufficient to prevent 
cattle, horses, sheep, and hogs from getting on the said rail- 
road, except at the crossings of public roads and highways, 
and within the limits of towns, cities, and villages,” ete. 
It will be observed that a railroad company is required 
to fence its track at all points except “within the limits of 
towns, cities, and villages,” and at the crossings of public 
roads. With the exceptions named, it is “to erect. and 
maintain fences on the sides of their said railroads,” ete. 
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Construing these provisions together, it is apparent that in 
a case like that under consideration, where “the ground 
immediately east of the defendant’s right of way and the 
place of the accident and abutting upon said right of way 
is and was at the time of the accident laid out and platted 
into an addition to Lincoln, known as “ West Side addi- 
tion,” and had several houses thereon which were occupied 
by tenaats or the owners,” etc., is within the exceptions of 
the statute. In such case the limits of the city extend to 
the track on the east, and therefore the track on that side 
is not required to be fenced, and a fence upon the west side 
would not have the effect to keep stock off the track. In 
fact, such fence might become an obstruction that would 
result in injury to stock, asin B. & M. BR. BR. v. Franzen, 
15 Neb., 365. To be effective the road must be fenced on 
both sides with suitable cattle guards at the crossings of 
public roads to prevent stock from going upon those parts 
of the track which are fenced. A railway company there- 
fore is required to fence its track in such cases only where 
it ig necessary to fence on both sides thereof. The com- 
pany was not liable therefor upon the ground of a failure 
to fence its track. This decision is to be confined to the 
facts of this case as agreed upon by the parties, and the 
question as to the limits of the municipal corporation, 
where land is merely platted but no buildings erected 
thereon, is not before the court. From the stipulation of 
facts it appears that neither party was to blame; that the 
horse escaped without negligence on the part of its owner, 
and was killed without negligence on the part of the rail- 
road company. This being so, no fault can be imputed to 
either party and there can be no recovery. 

The judgment of the district court is reversed and the 
action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 
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Real Estate Agents: Commission. A real estate agent was em- 
ployed by one B to effect an exchange of certain real estate with 
one C. He succeeded in making a contract between the parties 
for the exchange of said parcels of land, and C complied with 
the contract on his part, but B, apparently without just cause, 
refused to comply. Held, That the agent was entitled to his 
commission. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A, D. McCandless, and E. N. Kauffman, for plaintiff in 


error: 


There is a failure to prove title in Gray. The record 
shows that he lived some miles from the land; but does not 
show whether or not the same was improved. If it was not 
Gray did not even have possession unless he had the legal 
title. (Yorgensen v. Yorgensen, 6 Neb., 385.) His posses- 
sion must have been actual, adverse, and continuous. (Bald- 
win v. Merriam, 16 Neb., 201; Hull v. R. Co., 21 Id., 
386; Gatling v. Lane, 17 Id., 79; Haywood v. Thomas, 
Id., 237.) Asa sale was not effected, Burton can recover, 
if at all, only on a quantum meruit. (McMurtry v, Madi- 
son, 18 Neb., 294; Gregg v. Loomis, 22 Id., 182.) 


Geo. B. Everitt, for defendant in error: 


The evidence establishes Gray’s title and the instructions 
on that question are approved by this court in Horbach 
v. Miller, 4 Neb., 31, and Gatling v. Lane, 17 Id., 79. A 
real estate agent is entitled to commission if he provide one 
who is willing to buy or exchange on terms agreed to by 
seller even if the sale is finally abandoned. (Potvin v. Our- 
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ran, 13 Neb., 302; Fisk v. Henarie, 9 Pac. Rep., 322; 
Lockwood v. Halsey, 21 Id., 98; Love v. Miller, 53 Ind., 294; 
Sayre v. Wilson, 5 So. Rep., 157.) 


MaxweE tt, J. 


This action was brought to recover commissions claimed 
to be due the defendant in error, a real estate agent, upon 
an exchange of real estate. The cause of action is stated 
in the petition as follows: 

“That on or about the first day of September, 1888, he 
(Burton) entered into the services of the defendant Green- 
wood at his request, as agent to trade, exchange, and dis- 
pose of certain land described as follows: The northeast 
quarter of section six, township two, in range eight, in 
Gage county, Nebraska, for certain other land in said 
county, for which the defendant Greenwood, agreed to pay 
plaintiff the sum of fifty dollars. 

“The plaintiff negotiated the sale of said land belonging 
to the defendant Greenwood, upon the terms and condi- 
tions and at the time agreed upon and suggested by de- 
fendant; that the purchaser procured by the plaintiff for 
the defendant’s aforesaid land, was then and there willing, 
ready and able to complete the purchase of the defendant’s 
real estate upon the terms and conditions fixed and agreed 
upon by the defendant Greenwood, with the plaintiff. 

“The plaintiff has duly performed all the conditions of 
said contract on his part to be performed. 

“The defendant has not paid the plaintiff the said sum, 
or any part thereof, for his aforesaid services, and there is 
now due the plaintiff from the defendant therefor the sum 
of fifty dollars, with interest on the same from September 
1, 1888.” 


The answer is a general denial. On the trial of the 
cause there was a verdict and judgment for the plaintiff 
below. The only error assigned in this court is that the 


. 
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verdict and judgment are not sustained by the weight of 
evidence. Burton was called as a witness in his own be- 
half and testified as follows: 

Q. Give the different conversations. 

A. Greenwood put this land in my hands, for trade or 
exchange, some time in August, 1888, and very soon after 
he put the land into my hands I undertook to get an offer 
to trade it for a stock of hardware. The trade finally fell 
through on that, and then I proposed to trade for this Gray 
land — land belonging to L. D. Gray, sixty acres lying 
west of Blue Springs —and he and his wife went and looked 
at it, I think, during the last of August, and he told me 
how he would trade. I think he told me he would trade 
with Gray if Gray would give him three hundred dollars 
and assume the incumbrances on his land. I think there 
was $1,050 against the Greenwood land unpaid, of back 
_ payments — he would trade with Gray if Gray would give 
him three hundred dollars, and assume the back payments 
on the land. I went to Gray and Gray made me an offer. 
I think he offered to give Greenwood one hundred dollars, 
so they were two hundred dollars apart. I went back to 
Greenwood, I think on Friday of the last week of August; 
if I remember right, and told him the result of my con- 
versation with Gray, and he took it under advisement, and 
the next morning,—Saturday morning, September 1, —I 
was in Wymore, and met Greenwood on the street. He 
said: “Come over to the office, I want to talk to you 
awhile.” I went over and into his private room, and he 
said: “Burton, if we make that trade with Gray we have 
got to get it before night.” “ Well,” I says, “I will go 
immediately to Holmesville, if you won’t accept his prop- 
osition.” He said he would not. I said I would go and 
try to work Gray for another hundred dollars or so. I 
went. to Holmesville, and Gray did come up another hun- 
dred dollars to boot, and made his offer two hundred dol- 
lars. I telegraphed Greenwood to meet me at Blue Springs 
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at two o’clock. The telegram was sent from Holmesville 
over the U. P. wire and telephoned to Wymore. Mr. 
Gray was going to Blue Springs and I got into my bug-sry 
and followed him down. Heeither followed me or I. him, 
I forget which, and I met Greenwood at Blue Springs at 
5 o’clock or thereabouts. He wanted to know what I had 
done and I told him. He said if Gray would pay the 
commission on that deal I could close it up on those fig- 
ures, and I went to Gray. 

Q. Whereabouts in Blue Springs were you when this 
was going on? 

A. Itwas on the street, I think in front of Armstrong’s 
grocery. 

Q. Was Greenwood there tuo? 

A. Yes. 

Q. Where was Gray ? 

A. Across the street in the furniture store. 

Q. Go ahead. 

A. I went to the furniture store and told Gray if he 
would pay the commission I would close the deal. He 
said he would not do it. I says: “That is the best you 
can do?” Hesays: “That is the best I will do.” I 
then got Gray and Greenwood together, and had them talk- 
ing quite awhile;.and I got Greenwood out on one side 
and he said: “ Burton, you cau close the deal on that if 
you will accept fifty dollars commission.” I turned to 
Gray and told him the trade was made. 

He also testifies to the making of a deed by Gray and a 
check for $200, which is shown to have been drawn on 
funds of his in a bank of Gage county, and that such deed 
and check were left with Mr. Burke, an attorney of Blue 
Springs for delivery to Greenwood upon his delivering a 
deed for the land he had agreed to give in exchange for 
that of Gray. 

The testimony of Burton is corroborated by that of 
Gray and Greenwood himself. It is true that Greenwood 
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claims that there is a failure to prove that Gray had title 
to the land conveyed by him. But his title to such land 
is not put in issue either by the pleadings or proof, and so 
far as appears it was good. No objection is made to pay- 
ment of the $200 due from Gray by his check and no 
doubt it was regarded as sufficient. 

It is evident from the testimony that Burton has per- 
formed all the labor required of him in securing an ex- 
change of the land in question and that Greenwood, after 
having entered into the contract, refused, without sufficient 
cause, to perform the same. The verdict and judgment 
therefore are right and are affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


James D. Russet v. WILLIAM GRIMES, SHERIFF, 
[FILED NoveMBER 8, 1889.] 


Sheriff: AMERCEMENT. Upon the case and evidence as set out at 
length in the opinion, held, that no ground of amercement ig 
shown against the sheriff. 


Exror to the district court for Johnson county. Tried 
below before Broapy, J. 


S. P. Davidson, for plaintiff in error: 


The motion for amercement should have been sustained 
upon the pleadings alone, as the answer contains no suffi- 
cient’ defense. (Code, 513, 891.) Plaintiff in error was 
induced to purchase Spicknall & Hassett’s interest by the 
assurances and return of the sheriff; the latter is therefore 
liable to the amount thereof with interest. (Code, secs. 
518, 515; Crooker v. Melick, 18 Neb., 229.) 
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A. M. Appelget, for defendant in error: 


The sheriff’s sale was not made subject to the prior fore- 
closed liens of Buffam and Harman (£Zapgood v. Ellis, 11 
Neb., 131); hence these should be paid first out of the 
proceeds, and plaintiff is entitled only to the remainder 
(Tootle v. White, 4 Neb., 403; Buel v: Farwell, 8 Id., 224) ;: 
and after they were paid there would be nothing left to 
apply on the Spicknall & Hassett claim. The low price 
paid for the claim shows that all parties knew the state of 
affairs. Plaintiff in error has no standing in court save as 
the holder of the Butiam lien, 


Coss, J. 


This was a proceeding in the district court of Johnson 
county, brought by James D. Russell against William 
Grimes, sheriff of said county, for the purpose of amerc- 
ing said sheriff for failing to bring into court or pay over 
to the said Russell the proceeds of a sale of real property 
made by said sheriff upon an order of sale issued in a cer- 
tain action lately pending in the said court. Upon the 
trial of said proceeding and application for amercenient 
the court rendered a judgment denying the same and for 
the costs of said proceeding against the said James D, Rus- 
sell, who brought the said matter to this court upon error, 

The error assigned, although stated in several somewhat 
different ways, only presents the question of the decision 
of the district court upon the evidence presented for and 
against the application and motion for amercement. It 
appears from the bill of exceptions that some time in the 
year 1887, or previous thereto, William R. Spicknall and 
William H. Hassett commenced an action in the district 
court of Johnson county against Sarah E. Ingraham, Aus- 
tin W. Buffam, John S, Harman, James D. Russell, James 
D. Russell, trustee, Jacob Garris, and C. T. Bradley, the 
purpose and object of which action was to foreclose a cer- 
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tain mortgage executed by the said Sarah E. Ingraham to 
the said William R. Spicknall and William H. Hassett, 
upon lot 5 in block 40, in the city of Tecumseh, to secure 
the payment of one promissory note for the sum of $600, 
with interest, executed to the said William R. Spicknall, 
and one promissory note for the sum of $400, with inter- 
est, executed to the said William H. Hassett, and upon 
which notes it was claimed there was due—on the note ex- 
ecuted to W. R. Spicknall the sum of $600, together with 
interest thereon at the rate of ten per cent per annum from 
July 1, 1886, and upon the note executed to W. H. -Has- 
sett the sum of $400, with interest at ten per cent per an- 
num from the Ist day of January, 1887. The other de- 
fendants were made such for the purpose of foreclosing 
certain liens which they had or claimed to have upon said 
Jot, but all of which, with the exception of one of the 
liens of James D. Russell, were claimed to be junior and 
subsequent to the lien of the said mortgage sought to be 
foreclosed. 

An answer and cross-bill was filed in said action by the 
defendant, A. W. Buffam, setting up a mortgage executed 
by the said Sarah E. Ingraham to him for the payment of 
the sum of $800, with interest at ten per cent per annum, 
dated March 28, 1883, upon which there was claimed to 
be due the sum of $800, with interest thereon at the above 
rate from the 28th day of March, 1887, and which was 
claimed to be a prior lien upon a part of said lot to the 
lien of the plaintiffs in said action. 

An answer in said action was also filed by the defendant, 
J. S. Harnian, setting up a mortgage executed to him by 
the said Sarah E. Ingraham, upon a part of said lot and 
npon which there was then claimed to be due the sum of 
$384.45 and interest thereon from January 1, 1887, and 
although the claim does not appear to have been made, the 
date of reeording shows the lien of said mortgage to have 
been prior and senior to the mortgage lien of the said 
plaintiffs. 
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Upon the above answers the parties probably went to 
trial, and a judgment of foreclosure and sale was rendered 
in favor of the plaintiffs in the said action, but the record 
does not show it. The next paper that appears in the bill 
of exceptions is a copy of a requisition upon the clerk of 
the district court of Johnson county, by the sheriff of said 
county, requiring him to certify under his hand and official 
seal the amount and character of all existing liens against 
the following described land and tenements, to-wit: Begin- 
inng at the west (?) corner of lot 5, in block 40, in the city 
of Tecumseh, Johnson county, Nebraska, running thence 
south 125 feet, thence east 66 feet, thence north 125 feet, 
thence west 66 feet to the place of’ beginning; together with 
the answer of said clerk to the said requisition, setting forth 
as the first lien upon the said lot the decree in favor of A. 
W. Buffam, for $8602, and interest at ten per cent from 
December 24, 1887; the second lien, the decree in favor 
of J. S. Harman for $419.29,, with interest at 10 per cent 
from December 24, 1887; the third lien, the decree in 
favor of W. R. Spicknall for $750,89,, and W. H. Hassett 
for $440,49,, both drawing interest at 10 rer cent; fourth, 
judgment in favor of Jacob Garris for $500.58, with in- 
terest from December 24, 1887, at 10 per cent. 

J. D. Russell testified that he purchased the decree in 
favor of W. R. Spicknall and W. H. Hassett, in the case 
of Spicknall and others against Sarah E. Ingraham and 
others; that he obtained assignments in writing for said 
decree, both from Spicknall and Hassett, both of which 
assignments were exhibited. He also testified that the 
proceeds of the sale in said case of Spicknall and Hassett 
against Ingraham had never been paid to him, and that he 
had applied to the sheriff, William Grimes, for such pro- 
ceeds, 

It appears from the bill of exceptions that J. 8. Har- 
man bid off the lot at sheriff’s sale at the price or bid of 
$1,100. It does not appear whether the purchase money 
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was ever paid or whether the sheriff ever executed a decd 
to Harman. It is supposed that he did, as Harman ap- 
pears to have conveyed the lot, or that part of it which he 
purchased, to James D. Russell. 

Now from the meager and unsatisfactory evidence fur- 
nished by the bill of exceptions the defendant in the fore- 
closure suit, J. S. Harman, whose claim amounting to 
$419 20 and interest, swelling it to $460, or thereabouts, 
was found to be the second lien on the property, bid it off 
at the sale. The sheriff, upon conveying the property to 
Harman, would, after satisfying his decree in full and pay- 
ing the costs of suit and sale, hold the balance for A. W. 
Buffam, the holder of the first lien upon said lot involved 
in said foreclosure suit; and indeed by allowing the said 
Harman to retain the full amount of his lien out of his 
said bid, if he did, the sheriff laid himself liable to make 
a portion of it up to Mr. Buffam. If Mr. Russell did not 
buy out the interest of Mr. Buffam in the decree, which 
does not appear that he did, he has no claim on the sheriff 
for the said purchase money. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 


Wiuiam 8. Amos v. JAMES F. Townsenp, 
[FILED NovEMBER 12, 1889.] 


1. Assumpsit: PAYMENT: PLEADING: EviIpENCcE. A. being the 
. owner of a certificate of deposit for $1,000, a check for $900, and 
another check for $81.78, placed the same in the hands of T. for 
presentation and collection, and, as a method of keeping an ac- 
count thereof and of the money to be received thereon, took a 
promissory note from T. at thirty days for $1,981.78. T. pre- 
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sented the small check, which, after protest, was paid. After- 
wards, and before the maturity of the note, T. returned the 
certificate of deposit and large check and paid the net proceeds of 
the small check to A., who received the same and delivered up 
the note toT. In an action by A. against T. for money had 
and received, held, that a plea of payment was unnecessary to 
let in proof of the above transaction as a defense. 


2. Evidence: Review. Upon the facts stated at length in the 
opinion, ag to the second cause of action, held, that the record 
furnishes no ground for the reversal of the judgment. 


Error to the district court for Johnson county. Tried 
below before APPELGET, J. : 


J. Hall Hitchcock, for plaintiff in error: 


Payment must be pleaded and is not otherwise admissi- 
ble in evidence. (Bliss, Code Pleading, sec. 358; Baker v. 
Kistler, 13 Ind., 63; Clark v. Mullen, 16 Neb., 481 ; Sav- 
age v. Aiken, 21 Id., 605; MckKyring v. Bull, 16 N. Y., 
297.) In an action for money had and received and for 
services rendered, a general denial is inconsistent with 
evidence of payment. (School District v. Holmes, 16 Neb., 
486 ; Savage v, Aiken, supra.) A cause.should be submit- 
ted upon the issues raised by the pleadings, not upon inci- 
dental questions which may arise from the testimony. 
(Tootle v. Maben, 21 Neb., 617.) The position of the par- 
ties is an aid in construing a contract. (Tootle v, Hlgutter, 
14 Neb., 159; Singer Mfg. Co. v. Doggett, 16 Id., 609.) 


Daniel F. Osgood, for defendant in error: 


Plaintiff could not recover in this action unless the money 
had been converted ; hence, under a general denial, evi- 
dence of payment was admissible w'thout the latter being 
specially pleaded. (Smith v. Jernigan, 3 South. Rep, [Ala.], 
515; Pheniz, etc., Ins. Co. v. Walrath, 10 N. W. Rep., 
151; Robinson v. Frost, 14 Barb. [N. Y.], 536; Edgerly 
v. Bush, 16 Hun [N. Y.], 80; Rost v. Harris, 12 Abb. 

524 
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Pr, [N. Y.], 446 ; Stoddard v. Onondaga Conference, 12 
Barb. [N. Y.], 573; Timp v. Dockham, 32 Wis., 146.) 
The indebtedness here was not such as is referred to in cases 
cited by opposing counsel, and as there could have been no 
indebtedness without conversion, to require the plaintiff to 
plead payment would be requiring him to admit the con- 
version. The other questions in the case were for the jury. 
and there was evidence to support their verdict. 


Coss, J. 


This is a proceeding in error from the county of Johnson. 

The plaintiff in error complained of the defendant, in 
the court below, that he is indebted to him in the sum of 
$81.73 for money had and received August 20, 1885, and 
then dueand payable, with interest from February 20, 1886 ; 
and also the further sum of $10, which the defendant 
agreed to pay him on July 20, 1888, as compensation for 
assistance in collecting an indebtedness due defendant from 
J. M. Rice, of $50, rendered at his instance and request; 
no part of said sums due plaintiff has been paid ; he prays 
judgment for the amounts, with interest. on the first sum 
from February 20, 1886, as stated, and costs of suit. 

The defendaut answered: (1) denying each and every 
allegation set up; (2) alleging that prior to the com- 
mencement of this suit he had paid the plaintiff in full of 
all claims which the plaintiff had ever held against him, 
and prays judgment for costs. 

The plaintiff moved to strike from the defendant’s an- 
swer the second cause of defense, for the reason that it 
presented a new and entirely different defense from that 
made in the county court: below, where this action was in- 
stituted, which motion was sustained by the court and was 
excepted to by the defendant on the record. 

_ There was a trial to a jury with verdict for the defend- 
ant, to which the plaintiff excepted, and moved the court 
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to enter judgment for the full amount of his claim, not- 
withstanding the verdict, for the reason that there is no 
evidence to sustain the verdict, and all the competent evi- 
dence was in favor of the plaintiff, which motion was 
overruled and the plaintiff excepted. Whereupon the 
plaintiff moved for a new trial upon errors assigned in his 
motion, which having been duly argued and considered, 
the motion was overruled and judgment was entered upon 
the verdict, to which the plaintiff duly excepted and brought 
the case to this court on the following errors : 

1. The court erred in refusing to give the first paragraph 

.of instructions requested by plaintiff and in giving the 
same as charged by the court. 

2. In giving the second instruction requested by defend- 
ant. 

3. In giving the second instruction by the court. 

4. In overruling plaintiff’s objection to any evidence by 
defendant touching payment under the pleadings. 

5. In not rendering judgment for aims notwithstand- 
ing the verdict. 

. For errors of law excepted to on the trial. 

7. The verdict ‘is contrary to law. 

8, The evidence is not sufficient to sustain the verdict. 

9. In overruling the motion for a new trial. 

Upon the first canse of action stated the plaintiff testi- 
fied, as a witness, that about August 20, 1885, there was a 
check of $81.78 which defendant had from him to collect ; 
that he did collect that amount, and is still owing him the 
money ; that he made demand of defendant for the money, 
and he said that he thought he had paid that money, but 
admitted he had received it. In answer to question put 
by his counsel, the plaintiff stated that there was due about 
the sum of $81.78, and interest thereon. 

A. B. Sanford, a witness for the plaintiff, testified that 
on August 20, 1885, he was employed as bookkeeper in the 
Bank of Sterling; that some time in August, 1885, the de- 
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fendant brought to the bank a check for an amount, some- 
thing over eighty dollars; that witness took it to the 
Johnson County Bank, and demanded payment, which was 
refused, and witness caused the check to be protested ; that 
on the following day the check was paid by the Johnson 
County Bank, and witness opencd up a new bank account 
with defendant, giving him credit for the balance of the 
check, less the fees of protest, leaving something like $79 
to defendant’s credit, which he subsequently checked out. 
On cross-examination the witness stated that there was 
another check, or certificate of deposit, presented and pro- 
tested. 

The defendant testified, as a witness in his own behalf, 
that the only money transaction he had ever had with the 
plaintiff was some checks and certificate of deposit, which 
he had received for collection, onthe Johnson County Bank; 
that these consisted of a certificate of deposit of $1,000, 
one check of $900, and one of $81.78 received in the 
month of August, 1885, all at the same time; that he 
placed them in the bank of Sterling for collection, and 
that bank presented them, and they were protested, the 
witness thought, all on the same day. In answer to the 
question, “ Were they all in one transaction?” the witness 
answered, “In one transaction; yes.” I further quote his 
testimony from the bill of exceptions: 

Q. What paper, if any, did you give on receiving the 
checks and certificate? 

Over the objection of the plaintiff he answered: I gave 
him my note for the amount of the paper received. 

Q. [Handing the witness defendant’s Exhibit A.] Is 
that the note? 

A. Yes. 

Q. By the court: Is that note you have there and are 
now offering in evidence the note you say you gave the 
plaintiff in payment for these checks? 

A. I gave him this note as a sort of receipt, or as some- 
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thing to show that I was indebted to him for these papers 
received. 

Q. By Osgood: You may state why it was made in the 
shape of a note instead of a receipt, if any reason was given 
you at the time. 

Over the objection of the plaintiff he answered: Mr. 
Amos demanded a note. 

Q. For what reason did he demand it, if for any? 

A. He wanted me to be the owner of these papers, if 
any of his creditors garnisheed them. 

Q. That was the object of giving a note instead of a 
receipt? 

A. Yes. 

Q. What did you do with these checks after you had 
them protested, if anything? 

A. After they were protested, there was one of them, the 
smallest one, paid; but the bank still refused to pay the 
other larger one, and after a few days the plaintiff thought 
he might as well take them up as to have any litigation, 
and he took the certificate and check back and the money, 
less the protest fees, some $6 and some cents. * * * 

The witness having produced a memorandum book con- 
taining minutes, entered by him at the time of the transac- 
tion, and being directed to refresh his memory and state 
to the jury when and what was done, stated: August 15, 
1885, received of Wm. S. Amos & Co. check and cer- 
tificate amounting to $1,981.78 and gave my note for 
them. 

Q. Did that include the $81.78 check? 

Ais Ves. SS oe 

Q. What is the next transaction in regard to this? 

A. August 24, turned back to Amos the certificate and 
check amounting to $1,900, and the money proceeds of the 
check for $81.78 less the protest fees. 

Q. Give the amount of the protest fee. 

A. Six dollars and eighty-five cents. 
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Q. State whether there was anything done with the note 
you had given Amos at that time. 

A. He gave me back my note. 

Q. He gave you back this note? (Defendant’s Exhibit 
A.) 

A. Yes. 

Q. Was that memorandum made on the face of the note 
at the time you took it up? 

A. Yes. 

Q. By you? 

A. Yes. 

Q. And you turned back to him what money you col- 
lected less the protest fees? 

Over the plaintiff’s objection he answered: Yes, I paid 
him all the money received by me, less the protest fees. 

Q. Did you ever have any other money from him? 

A. No. 

The defendant’s Exhibit A referred to, attached to the 
bill of exceptions, appears in the words and figures as 
follows: 

“$1,981.78. Sreriine, Nes., August 15, 1885. 

“Thirty days after date I promise to pay to the order of 
W.S. Amos & Co. nineteen hundred and eighty-one and 
defy dollars, at , value received. 


“J. F. Townsenp.” 
{Signature erused.] 


Indorsed across the face: “Canceled August 25, 1885. 
Chks. & cerf. returned, $1950; cash, $74.93; protest fees, 
$6.80.” 

This cause of action is set out in the petition in the old 
form of a common count in assumpsit for money had and 
received, to which the defendant answered by a general 
denial. 

Upon the trial the plaintiff among other instructions 
presented that of the first paragraph given by the court to 
the jury, “That if from the evidence you find the defend- 
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ant received the money complained of by the plaintiff in 
his first cause of action, you will find for the plaintiff, as 
to this cause of action, allowing interest thereon from the 
20th day of February, 1886, at 7 per cent;” to which the 
court added: “unless you further find from the evidence 
that defendant has repaid the same to the plaintiff;” to 
the giving of which, as charged by the court, the plaintiff 
excepted, and now assigns this action of the court as error 
for review. Asa matter of strict law, the instruction pre- 
sented by the plaintiff was erroneous and was inapplicable 
to the evidence adduced to the court and jury; for while 
from the evidence it did appear that the defendant at one 
time received the amount of money stated in the petition, 
for which he was abstractly accountable to the plaintiff, 
yet he was not accountable to him in law for money had 
and ‘received, if his testimony was to be taken as true. The 
jury should have been instructed that if they believed the — 
evidence of the plaintiff, and disbelieved that of the de- 
fendant, then they should find for the plaintiff; but if, on 
the contrary, they believed that of the defendant and disbe- 
lieved that of the plaintiff, they should find for the defend- 
ant. It was obvious that the testimony of both could not 
be true; and it was the duty of the jury to accept that only 
which was in their opinion the most worthy of belief, and 
of which they were the sole judges. The instruction as 
modified by the court was but little less objectionable, as 
it was predicated upon the assumption that there had been 
at one time an admitted cause of action, and it was only 
to be left to the jury to say whether it had been paid, or 
was then unsatisfied; while, upon the theory of the de- 
fendant’s evidence, there never had been a cause of action, 
as it appears that the note had been given up to the defend- 
ant and canceled before it matured, and that the claim for 
$81.78, declared on by plaintiff, was included in the note. 

But the plaintiff having presented this instruction, as he 
could not have assigned for error the refusal to give it had 


824 SUPREME COURT OF NEBRASKA, 


Amos v. Townsend. 


it been refused, cannot assign as error the giving of it as 
changed, by the court. This disposes of the first cause of 
action. 

Upon the second cause the plaintiff further testified that 
the defendant came to him, on the street, July 20, 1888, 
and said that Rice had stated to him that he (the plaintiff) 
owed him (Rice) about $50, or more than that, and that 
Rice owed defendant $50 and if plaintiff would pay that 
amount to him (Rice) and help him to collect that, that he 
would give plaintiff a bonus of $10 for doing so; that he 
could not get the money from Rice until] Rice should get 
it from plaintiff, and would rather give ten dollars than 
to have it lie; that plaintiff immediately went to Rice 
to get the amount between them adjusted, and had to give 
several dollars to get a settlement, more than he really 
owed him, thinking that the ten he was to get through the 
defendant would compensate him, and he would not be a 
loser, and he did not care for the ten, so long as he was 
kept whole. The plaintiff informed Rice of the conversa- 
tion with the defendant, in pursuance of which Rice gave 
an order to Hitchcock to collect that money from plaintiff 
and pay it over to defendant, and plaintiff paid it to Hitch- 
cock for Rice upon the order, and Hitchcock paid it to de- 
fendant, whereupon plaintiff demanded his bonus of $10, 
and the defendant refused to pay it. 

J.M. Rice was sworn and examined as a witness for the de- 
fendant, and stated that he was acquainted with the parties 
to this suit ; that he had had an account against the plaint- 
iff which was collected for him by Hitchcock, amounting 
‘to $50, and witness thought $14 additional, amounting in 
all to $64. Being asked how much was his account against 
the plaintiff, he answered: “ When we first went to settle 
it was $90, but he had paid me $40 and afterwards paid to 
Hitchcock $50.” I further quote from his testimony: 

Q. Did you have to pay Hitchcock for this collection? 

A. I did. 
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Q. Were you owing defendant at that time? 

A. Yes. 

Q. Did plaintiff collect: or assist in collecting any money 
from you for defendant ? 

A. Not that I know of. 

Q. Did he say anything about collecting it for defend- 
ant? 

A. No, he said he would pay me then. 

Q. So you received it in the attorney’s hands? 

A. Yes. 

Q. And it was paid after you left it in the attorney’s 
hands ? 

A. Yes. 

Q: State whether or not you had the plaintiff’s horse in 
your possession and refused to give it up until the account 
was settled with you. 

A. I did. 

There thus appears to have occurred a conflict of the tes- 
timony involving the entire transaction of the second cause 
of action. Without expressing an opinion as to which 
party has the preponderance and weight of evidence, it is 
deemed sufficient to say that there was such evidence be- 
fore the jury as to warrant them in returning their verdict 
against the plaintiff in respect to the second as well as the 
first cause of action alleged. , 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THe other Judges concur. 
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Eniza K, TARKINGTON v. HARVEY Linx. 


{FILED NovEMBER 12, 1889. ] 


1. Ejectment: Parties. In an action of ejectment to recover the 
possession of real estate all occupants of the premises must be 
made defendants, to be concluded by the judgment unless some 
of such occupants are so in privity with one or more co-defend- 
ants that a judgment against such co-defendant will be conclu- 
sive upon them. 


2. 


EVIDENCE: INJUNCTION. A recovered judgment in 
ejectment against B for the possession of certain real estate aud 
thereupon caused a writ of restitution to be issued against B & 
C; C thereupon filed a petition in the case, in which he alleged in 
substance that he was in possession of the premises adversely to 
the plaintiff when the action was brought but was not made a 
party defendant, and that he was still in possession, and asking 
the court to restrain the plaintiff from ousting him from the es- 
tate. Held, That the proof sustained the finding of the court 
below in favor of the injunction, and that C could not be divested 
of his possession without a trial, and judgment to that effect. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


W. J. Connell, for plaintiff in error. 
James W. Savage, for defendant in error. 
MaxweEtt, J. 


Prior to the year 1883 the plaintiff recovered a judg- 
ment in ejectment for the possession of certain real estate 
in Douglas county. The case was brought on error into 
this court, where on motion the proceedings in error were 
dismissed. (Hollenbeck v. Tarkington, 14 Neb., 430.) 
Upon the issuing of a mandate to the district court a writ. 
of restitution was duly issued by that court against Hol- 
lenbeck and one Link, who was not made a defendant, and 
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placed in the hands of the sheriff of that county, Thereupon 
Link filed a petition to intervene in the case, as follows: 

“Harvey Link, being duly sworn, says that the decrce 
heretofore made in tlis case was affirmed by the supreme 
court, and upon the filing of the mandate in this court a 
writ of restitution has been directed to the sheriff of this 
county ; that under said writ the said sheriff now proposes * 
and threatens to evict this deponent from the premises in 
the petition in this cause described. 

“And deponent further says that he is the owner and 
entitled to the possession of the said premises; that he was 
not a party to the above suit and his title was not adjudi- 
cated therein; that he has had possession of said premises 
ever since the 13th day of June, 1870; that his title is in 
no way derived from the said Hollenbeck, and his posses- 
sion of the said premises has been alike adverse to the 
plaintiff and the said defendant; that his possession has 
been absolutely without collusion with said Hollenbeck, or 
with any of his attorneys in any way, directly or indirectly ; 
that in case the sheriff shal! evict him from said premises, 
he will be deprived of his day in court and have no oppor- 
tunity to maintain his title. 

“And deponent, in support of his allegations above 
made, refers to the various deeds on record in this county 
and the proceedings of this court.” 

This was supported by a large number of affidavits in 
favor of and against said application, and on the hearing 
on the 20th day of August, 1887, the court made an order 
denying the petition of said Link. Afterwards a motion 
to reopen, vacate, and set aside the order was sustained, 
and on the 21st day of April, 1888, the court entered an 
order as follows: 

“On this day came on to be heard the motion of Harvey 
Link, that the order in the above entitled cause, made on 
the 20th day of August, 1887, be set aside, the same hav- 
ing been heretofore argued and taken under advisement. 
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“Whereupon it is now ordered that said motion be sus- 
tained and that the said order be and hereby is set aside 
and vacated, to which the plaintiff excepts. 

“And it is further ordered that the said plaintiff have 
until Saturday morning next to file affidavits in reply to 
those filed by said Link herein; and that the motion of 
the plaintiff filed June 16, 1887, to vacate the restraining 
order made by Judge Neville, may be heard during this 
term of court by consent, or upon twenty-four hours’ ac- 
tual notice by either party, to which orders, and each 
thereof, the said plaintiff excepts. 

“Tt is further ordered that said plaintiff have forty 
days from the final adjournment of the present term of this 
court, within which to prepare a bill of exceptions.” 

There is a sharp conflict in the affidavits in the case upon 
the question of the date of possession of Harvey Link. 
The affidavits filed on his behalf show that he was in pos- 
session of the premises before and at the time the action 
was brought, while those filed on behalf of the plaintiff in 
error assert that such possession was taken while the ac- 
tion was pending. This being the state of the proof, it is 
impossible for this court to say that the court below erred 
in sustaining the injunction. In our view, however, the 
holding of the court is in accord with the weight of the 
evidence. 

The question is one proper to submit to a jury to deter- 
mine all the facts of the case under instructions of the court. 

In ejectment, the general rule is that all parties in pos- 
session of the land must be joined as defendants, in order 
that the judgment may be conclusive upon all. If this 
were not so, a party claiming the title to land might join 
as defendant one who as against him possessed no right 
whatever, and upon recovering judgment against such 
person proceed to oust others whose title was superior to 
his. This the law will not permit. Every person, before 
he can be divested of a right, must have, his day in court. 
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No person can be condemned unheard, or his property 
taken from him without making him a party to the action. 
Therefore, in an action of ejectment, when a party is in 
possession of the premises when the action is brought, he 
must be made a party or he wil! not be bound by thejudg- 
ment unless he is so in privity with a co-defendant that a 
judgment against his co-defeudant will be conclusive on 
him. This does not appear to be the case here. The 
plaintiff was not entitled to a writ of restitution against 
Link, but should restrict the same to the defendant in the 
ejectment proceedings. The injunction in the case, how- 
ever, will not prevent the plaintiff herein from bringing 
an action of ejectment against Link and submitting all the 
facts as to the possession of the parties to a jury and pro- 
curing, if he can, a judgment for the possession of the 
premises. There is no error in the record and the judg- 
ment is affirmed. 


JUDGMENT AFFIRMED, 


THE-other Judges concur. 


LAFAYETTE D’ GETTe v. AMSDELL SHELDON. 
[FiLep NovemBER 12, 1889.] 


1. Taxes: Linens: LimiratTion. Under the revenue law of 1879, 
an action to foreclose tax liens must be brought within five 
years after the expiration of the time to redeem. (Helphrey v. 
Redick, 21 Neb., 80; Parker v. Matheson, Id., 546.) 


TITLE BY ADVERSE POSSESSION. Under the 
aforesaid law a person who has been in the open, exclusive, no- 
torions, adverse possession of real estate for ten years, thereby 
acquires an absolute title free from the liens of any taxes which 
existed on said property prior to the commencement of said 
period of ten years, 
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: STATUTE CONSTRUED. The provision of the stat- 
ute declaring taxes to be a ‘‘ perpetual lien ’’ upon real estate 
must be construed with reference to those provisions providing 
for redemption of the land sold, within two years from the date 
of sale, and for a tax deed if desired, and the time in which an 
action to foreclose the lien may be brought. It was not in- 
tended to continue a tax lien in force after the remedies to en- 
force it had ceased. 


ApPprat from the district court for Otoe county. Heard 
below before CHAPMAN, J. 


C. W. Seymour, for appellant: 


The acts of 1875 and 1879, providing for the foreclosure 
of tax certificates, cannot apply here, as they would cut off 
a claim existing at the time of their passage without allow- 
ing a reasonable time to bring an action. (Wood, Limita- 
tions, sec. 11; Horbach v. Miller, 4 Neb., 31; Morford v. 
State, 24 Pa. St.,92; Boone, Code Pleading, sec. 69.) The 
five-year limitation is not available in this case, as it was 
not pleaded. (Bowman v. Mallory, 14 Ind., 424; Tootle v. 
Clifton, 22 O. St., 249; Taylor v. Courtnay, 15 Neb., 196; 
A. & N. BR. Co. v. Miller, 16 Id., 661.) The statute does 
not begin to run until the title acquired by the tax deed 
fails. (JieClure v. Warner, 16 Neb., 446; Bryant v. Esta- 
brook, Id., 217; Baldwin v. Merriam, Id., 199; Schoenheit 
v. Nelson, Id., 235; Merriam v. Hemple, 17 Id., 345; Otoe 
County v. Mathews, 18 Id., 466; Lammers v. Comstock, 20 
Id., 341.) Taxes are a perpetual lien (Holmes v. Andrews, 
16 Neb., 298); and mere technical irregularities should not 
be allowed to defeat the latter. (Stockle v. Silsbee, 41 Mich., 
615; Otoe County v. Brown, 16 Neb., 399.) A tax pur- 
chaser at a void sale, who pays the taxes for subsequent 
years, will be, to that extent, subrogated to the rights of 
the county (Merriam v. Hemple, supra); may add all such 
payments to his purchase (Schoenheit v. Nelson, supra) ; is 
entitled to a judgment for the same, with an attorney’s fee 
of ten per cent, (Towle v. Shelley, 19 Neb., 632); and to 
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the highest rate of interest, if the proceedings are regular 
up to the issuance of the tax deed. (Sullivan v. Merriam, 16 
Neb., 157; Baldwin v. Merriam, Id., 199.) 


Frank T. Ransom, John C. Watson, and George D. Scho-_ 
field, for appellee: 


A tax deed, though void on its face, gives color of title 
sufficient so that under it adverse possession will operate as a 
bar. (Black, Tax Titles, 378; Gatling v. Lane, 17 Neb., 82; 
Bartlett v. Kauder, 11 S. W. Rep. [Mo.], 67; Hacker v. 
Horlemus, 41 N.:W. Rep. [Wis.], 965.) There is a dis- 
tinction between an action by a tax purchaser, as in this 
case, and one by a land owner to set aside an illegal tax 
sale, the latter being allowed greater privileges. (JfcNish 
v. Perrine, 14 Neb., 584, and cases cited.) Wygant v. 
Dahl, 26 Neb., 562, relied on by counsel for appellant, was 
an action by a land owner, and the court applied the maxim 
that “he who seeks equity must do equity.” Here appel- 
lant, by allowing appellee to enter and make valuable im- 
provements, and not seeking to enforce his claim, failed to 
do equity. 


MAXWELL, J. 


This is an action to foreclose a tax lien. On the trial of 
ithe cause the court found the issues in favor of the defend- 
ant and dismissed the action. The plaintiff alleges in his 
petition that “the defendant, Amsdell Sheldon, is the owner 
of certain real estate described as follows: the north half 
of the northeast quarter of. section 1, township 9, range 
12, lying and being in Otoe couuty, state of Nebraska; 
that the.said real estate was subject to taxation for the 
years 1861, 1862, 1863, 1864, 1865, 1866, 1867, and was 
duly and legally assessed and valued for taxation for 
the said years, and for each of said years; that the taxes 
for each of the said years were duly levied thereon; that 
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they were not paid for each or for any of the said years 
1861, 1862, 1863, 1864, 1865, 1866, 1867, by the owner 
and occupant of the said real estate, to whom they were 
assessed and taxed, but became delinquent; that they 
were unpaid after delinquency until the date of the sale of 
the said real estate for the delinquent taxes for the said 
years and each of said years; that the said real estate was 
duly and legally advertised for sale for the non-payment 
of the delinquent taxes thereon for the said years at the 
time and in the manner required by Jaw, and that the said 


real estate was duly offered for sale for the taxes for the’ 


said years and for each of the said years, and was unsold 
for the want of bidders at public sale; that due return was 
mide to the office of the county clerk of Otoe county, state 
of Nebraska, by the said treasurer of the said county, of the 
lands and lots sold by him at public sale, within the time 
required by law; that the said real estate was sold at pub- 
lic sale at the county treasurer’s office, in the said Otoe 
county, stateof Nebraska, for the delinquent taxes thereon 
for the said years 1861, 1862, 1863, 1864, 1865, 1866, 
1867, to Dwight J. McCann, on the 7th day of September, 
A. D. 1868, who received a certificate of tax sale therefor. 
for each of the said years of the said date, and paid there- 
for for the year 1861, $2.15; for the year 1862, $5.80; for 
the year 1863, $5.19; for the year 1864, $5.68; for the 
year 1865, $12.70; for the year 1866, $7.71; for the year 
1867, $5.88; certificate, stamp, and com., $2.85; total, 
$47.91; said certificate of tax sale numbered ——; that on 
the — day of , A. D. 1874, the said Dwight J. 
McCann for a valuable consideration did sell and assign all 
his right, title, and interest in and to the said tax certificate 
to this plaintiff, who is now the legal owner and holder of 
the same. This plaintiff says that he has not produced 
the said certificate or surrendered the same to the said 
county treasurer of Otoe county, state of Nebraska, and 
demanded a tax deed for the said real estate for the said 
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delinquent taxes, for the reason that the said tax deed 
would be invalid and fail to convey to this plaintiff the 
legal title to the said premises to this plaintiff, that though 
he is not entitled to the legal title of the said premises, he is 
yet entitled to a perpetual lien upon the said premises for 
the taxes as aforesaid duly and legally assessed and levied 
on the said real estate for the said years 1861, 1862, 1863, 
1864, 1865, 1866, 1867, and paid by him thereon for each 
of the said years, with interest on each of the said sums 
paid by him as and at the time hereinbefore set forth, at 
the rate of forty per cent per annum, for the period of two 
years from each of ihe said dates, at which the same were 
paid at the rate of twelve per cent per annum thereafter, 
and to the finding of this court of the amount due, and the 
allowance of this court of an attorney’s fee of ten per cent 
of the amount found due, and to the decree of this court 
enforcing said lien for taxes, interest, attorney’s fee, and 
the costs of this action upon and against the said real estate 
and foreclosing said perpetual lien therefor upon and 
against the said real estate in the manner of foreclosing 
mortgages and to an order of sale of the said real estate, to 
pay and satisfy the said perpetual lien for taxes, interest, 
attorney’s fee, and the costs of this action,” ete. 

The defendant in his answer alleges that he purchased 
the land in question at tax sale, for the years 1870, 1871, 
1872, and that on the 4th day of September, 1873, he ob- 
tained a tax deed from the treasurer of said county for 
said land, under the tax sale thereof, for the year 1870, 
which deed was duly recorded, and that the defendant en- 
tered into the possession of said land and has since paid all 
taxes thereon, and has been in the open, exclusive, notori- 
ous, adverse possession of said premises to the present time. 

The facts stated in the answer are denied in the reply. 

Section 180 of the revenue law of 1879 provides that 
“Tf the owner of any such certificate shall fail or neglect 
either to demand a deed thereon, or to commence an action 
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for the foreclosure of the same, as provided in the preced- 
ing sections, within five years from the date thereof, the 
same shall cease to be valid or of any force whatever, either 
us against the person holding or owning the title adverse 
t.iereto, and all other persons, and as against the state, 
county, and all other municipal subdivisions thereof.” 

The construction of the above section was before this 
court in Helphrey v. Redick, 21 Neb., 80, and it was held 
on the facts in that case that the action was not barred, as 
five years had not elapsed within which an action could 
be brought. In Parker v, Matheson, 21 Neb., 546, the 
question was again before the court, and it was "held that 
the action was barred. In the latter case the sale took 
place on the 5th day of February, 1878, and the action to 
foreclose the lien was instituted February 21, 1885. It is 
said: “At the time of the sale the law of 1875 (Laws 1875, 
107) was in force, but the act of 1879 must apply to the 
foreclosnre wherein the former act has been changed or 
amended. It is urged that a material difference in the two 
acts is that, by the act of 1875, the foreclosure might be 
had notwithstanding the tax deed, and by the act of 1879 
he is entitled to foreclose instead of demanding a tax deed. 
This is true, but he could not demand a tax deed until 
after the expiration of the two years; therefore the land- 
— owner had that time within which he could redeem, with- 
out consulting the purchaser, and the right to foreclose did 
not accrue unti] the right to redeem by the payment of, the 
money to the treasurer ceased. Under the rule stated in 
Helphrey v. Redick, supra, the statute began to run Feb- 
ruary 6, 1880. Five years from that time the cause of ac- 
tion would be barred.” 

It was the evident intention of the legislature to limit 
the time in which to bring an action for the foreclosure of 
tax liens to five years from the time the cause of action 
accrued. This is in conformity to the general purpose 
of the statute of limitations—that stale claims shall be 
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barred. The whole tenor of the legislation of this state 
has been in favor of the repose of titles to real estate after 
a fair opportunity has been given any party claiming an 
adverse interest therein to assert his claim thercto. Hence 
an action for the possession of real estate must be brought 
in ten years, otherwise it is barred. This gives security to 
titles, and is designed to be and is a statute of quiet enjoy- 
ment. The statute in effect says to every one, here is a 
party in possession of real estate as owner. If you ‘dis- 
pute his claim you must assert your rights in the courts 
within the period fixed by law or the doors of the courts 
will be closed against: you. This applies to every one. 
The law does not distinguish between claims and claim- 
ants, but gives to the adverse occupant for ten years an 
absolute title in fee. In many cases no doubt taxes upon 
real estate are paid by the Jand owners and the tax receipts 
lost or mislaid, so that it would be impossible after the 
lapse of twelve years or more to prove the fact. A party 
knowing that he has paid his taxes, and relying upon the 
presumption that the treasurer would do his duty and en- 
ter the payment of the tax on his record, could not be ex- 
pected to take the same care of his tax receipts that would 
be expected of papers that he might be required to produce 
at any time. 

But it may be said that the statute declares taxes upon 
rea] estate to be a “perpetual Jien” and therefore they can 
be enforced at any time. This provision of the statute, 
however, is to be construed in connection with that pro- 
viding for a sale of the land at a specified time for the 
taxes due, and if not redeemed after notice to that effect 
within two years thereafter, then the tax purchaser may 
either take a tax deed or foreclose his tax lien. In either 
case, if he seeks the aid of a court of equity to enforce his 
lien, he must do so in five years. The word “ perpetual,” 
therefore, was not intended to continue the delinquent taxes 
in force against real estate after the statute has barred a 
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right of action thereon. The lien conferred by the statute 
is fixed upon the land itself and is primary, overriding all 
other liens, since a sale thereunder if duly made would ex- 
tinguish all other claims, and the word “perpetual”’ seems 
to be used in that sense. Upon the whole case it is appar- 
ent that the action is barred and the judgment is affirmed. 


JUDGMENT AFFIRMED. 
THE other Judges concur. 


Joun B. Keepie vy. Susan R. Fuack. 
[FILED NovEMBER 12, 1889.) 


Real Estate Mortgage: ASSUMPTION BY VENDEE: ACTION BY 
MortGaGkEe. Where a land owner sells real estate upon which 
he has given a mortgage and the purchaser as part of the consid- 
eration assumes the mortgage debt and agrees to pay the same, 
the mortgagee, after the debt becomes due, may bring'an action 
against the purchaser and recover the amount due thereon. 
(Foss v. Cooper, 15 Neb., 516; Shamp v. Meyer, 20 Id., 223.) 


Error to the district court for Hamilton county, Tried 
below before NorvaL, J. 


Bowen & Hoeppner, for plaintiff in.error: 


A mortgagee cannot, by an action at law, enforce the prom- 
ise of a third party who assumes the mortgage debt ; such 
promise is primarily for the benefit of the original debtor, 
and he alone has the right of action. (National Bank v. 
Grand Lodge, 98 U. S., 123; 1 Jones, Mortgages, sec. 
761 (6); Booth v. Ins. Co., 43 Mich., 299; Hicks v. Mc- 
Garry, 38 Id., 667; Higman v. Stewart, Id., 513; Unger 
v. Smith, 44 Id., 22; Stuart v. Worden, 42 Id., 154; Mel- 
len v. Whipple, 1 Gray [Mass.], 317; Locke v. Homer, 181 
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Mass., 93; Pettee v. Peppard, 120 Id., 522; Bank v. Rice, 
107 Id., 37; Prentice v. Brimhall, 123 Id., 291; Crowell 
v. Hospital, 27 N. J. Eq., 650; Klapworth v. Dressler, 13 
Id., 62.) It cannot be urged that there was a novation, as 
the original promisors were joined in the action below. 
Defendant in error’s recourse is to a foreclosure in equity, 
in which case plaintiff in error might be a proper, though 
he would not be a necessary, party. 


Agee & Stevenson, for defendant in error : 


A third party, for whose benefit a promise has been made, 
can maintain an action thereon, though the consideration 
does not move directly from him. (Shamp v. Meyer, 20 
Neb., 223; Bond v. Dolby, 17 Id., 491; Morgan v. Min- 
ing Co., 87 Cal., 534; Helmes v. Kearns, 40 Ind., 124; 
Johnson v. Knapp, 36 Ia., 616; Anthony v. Herman, 14 
Kas., 494; McDowell v. Laer, 35 Wis., 171; Saunders v. 
Classen, 13 Minn., 379; Bay v. Williams, 1 N. E. Rep., 
340.) In Follansbe v. Menage, 9 N. W. Rep., 882, and 
Thompson v. Thompson, 4 O. St., 388, it is expressly held 
that the mortgagee may maintain an action at law. 


MaxwELL, J. 


This action was brought by defendant in error against 
James M. Miller, Emma Miller, John B. Keedle, John W. 
Harris, A. R. Hoagland, and A. Veith, upon a promissory 
note executed and delivered on the 12th day of March, 
1888, by James M. Miller and Emma Miller, to A. W. 
Agee and Wm. J. Stevenson, for the sum of $648, due 
eight months after date, with interest at the rate of ten per 
cent per annum from date until paid. 

At the time of the execution and delivery of said note, 
defendants Miller and Miller, to secure the payment of said 
note, executed and delivered to Agee & Stevenson a mort- 
gage upon certain real estate in the city of Brownville, Ne- 
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maha county, Nebraska. The petition alleges that the note 
was subsequently assigned for value to the plaintiff. The 
petition, after setting out the note, states that a mortgage 
was given to secure the payment of the same, and the con- 
ditions of the mortgage, ete. It is alleged that “on the 
26th day of September, 1888, the said James M. Miller 
and Emma Miller, his wife, sold and conveyed the premises 
above described to the defendant, John B. Keedle, for the 
sum of $4,000, and that as part payment of said consid- 
eration the said John B. Keedle assumed and agreed to pay 
the note and mortgage hereinbefore described, said agree- 
ment being written in the deed of conveyance of said prem- 
ises, and is as follows, to-wit: ‘And we do hereby covenant 
with the said John B. Keedle, and his heirs and assigns, 
that we are lawfully seized of said premises except a mort- 
gage of $648, and interest thereon from March 12, 1888, 
and the grantee assumes and agrees to pay said mortgage 
and interest as a partof the consideration.’ Said deed, con- 
taining said agreement on the part of the said John B. 
Keedle, was duly executed, witnessed, and acknowledged 
and delivered to him and he caused the same to be filed and 
recorded in said county of Nemaha. 

‘A fterwards the said’ John B. Keedle and his wife, Mary 
R. Keedle, sold said premises to the defendant, John W. 
Harris, and the said John W. Harris, as a part of the con- 
sideration for said premises, assumed and agreed to pay the 
note and mortgage hereinbefore described, with interest 
thereon, and by direction of the said John W. Harris the 
said John B. Keedle, and his wife, Mary R. Keedle, made, 
executed, and delivered to the said A. R. Hoagland a deed 
of conveyance, which contained the following provision, 
to-wit: ‘And we do hereby covenant with. the said A. R. 
Hoagland, and his heirs and assigns, that we are lawfully 
seized of said premises; that they are free from incumbrance 
except a niortgage of $648 and interest thereon from March 
12, 1888, and the grantee assumes and agrees to pay said 
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mortgage and interest as a part of the consideration herein, 
which said deed was duly witnessed and acknowledged, 
and recorded in the deed records of said county of Nemaha ; 
and the plaintiff alleges that said conveyance from said 
John B. Keedle and Mary R. Keedle to said A. R. Hoag- 
land was made for the use and benefit and in trust for the 
defendant, John W. Harris, who was, after the making of 
said conveyance, the real owner of said premises, and who, 
in fact, assumed and agreed to pay said mortgage and note 
as a part of the consideration for said deed of conveyance 
and for the property therein described. 

“Plaintiff further alleges that afterward the said John W. 
Harris sold said premises to the defendant A. Veith, and 
caused a deed of conveyance of the same to be duly exe- 
cuted and delivered to said A. Veith by the said A. R. 
Hoagland, which said deed of conveyance was duly wit- 
nessed and acknowledged, and in consideration of such 
deed of conveyance, and as part of the consideration for 
said premises, the said A. Veith expressly assumed and 
agreed to pay the note and mortgage hereinbefore de- 
scribed. , 

“The plaintiff says that said A. Veith has retained said 
deed of conveyance and claims to be the owner in fee sim- 
ple of said property, but has never caused his deed of con- 
veyance to be recorded in said Nemaha county.” 

In Cooper v. Foss, 15 Neb., 515, it was held that the 
purchaser of mortgaged property, who, as a whole or part 
consideration for such purchase, agrees to pay off the mort- 
gage, may be sued upon default of such payment by a holder 
of the mortgage, and in case there was a deficiency after 
applying the mortgaged property to the payment of the 
debt, he would be liable for such deficiency. That case 
was decided after a full examination and consideration of 
all the reported decisions for and against the proposition. 
The rule thus adopted, in our view, is the correct one. <A 
mortgagor sells the mortgaged premises to a third party 
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who, as a part or the whole of the consideration, agrees to 
pay the debt due the mortgagee. The agreement is to pay 
the whole debt, not a part thereof. Where there is no fraud 
the purchaser has received the entire consideration for the 
performance of the contract. He has assumed a liability 
directly to the mortgagee to pay the indebtedness. The 
mortgagee may proceed on such promise directly against 
him who has assumed the burden. It does not lie in the 
mouth of such promisur to say “I did assume the debt 
sued on and have received the consideration therefor, but 
I will not perform at the suit of the mortgagee as there is 
no privity between us.” The right of the mortgagee to 
recover is not based on the privity of contract between the 
plaintiff and defendant, but on the fact that a contract has 
been made between the original debtor and a third party, 
whereby such third party, for a sufficient consideration, 
takes the property mortgaged and assumes the burden 
thereon. This contract the creditor may avail himself of 
and bring an action directly against the person thus assum- 
ing the debt. (Shamp v. Meyer, 20 Neb., 223; Miliani v. 
Tognini, 7 Pac. Rep., 279; Lawrence v. Fox, 20 N. Y., 
268; Farley v. Cleveland, 4 Cow., 432; 8. C., 9 Id., 639; 
Merriman v. Moore, 90 Penn. St., 80; Putney v. Farnham, 
27 Wis., 187.) 

It is probable tnat different grantors are liable in their 
order as sureties for the person last assuming the debt, but 
we need not determine that question. 

Where a party purchases mortgaged property and as- 
sumes the mortgage debt, it is of the utmost importance to 
him that payments made on the debt be applied in satisfac- 
tion thereof. Payments might not be so applied if made 
to the mortgagor instead of the mortgagee. 

The plaintiff in error admits that in an action in equity 
to foreclose the mortgage the right of the plaintiff below 
to maintain the action would be perfect, but it is contended 
that a different rule prevails in an action at law. Cases 
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arising in states where the common law procedure prevails 
may be found sustaining this view, but the reasons there- 
for do not apply under the Code in which the distinctions 
between actions at law and suits in equity are abolished. 
It is evident that the petition statesa cause of action and 
the judgment in favor of the plaintiff below is right and 
is affirmed. 
JUDGMENT AFFIRMED. 


THE other Judges concur. 


ALDEN B, ATKins v. HELEN C. GLADWISH. 
[FILED NOVEMBER 13, 1889. ] 


1. Pleading. The issue in a cause having been made up, a trial 
had with a verdict and judgment for the plaintiff, a writ of 
error trial and reversal in the supreme court, and mandate to 
the district court, on the second day of the next term of said 
court the defendant applied to the court for leave to withdraw 
his answer for the purpose of moving an order requiring the 
plaintiff to make her petition more definite and certain, which 
leave was refused, except upon the condition that the defend- 
ant would agree to he ready for trial on the following morning: 
Held, That such condition was within the discretion of the court. 


2. 


: INDECENT ASSAULT. The words in the petition in an ac- 
tion for damages for an indecent assault, “ Did then and there 
assault the plaintiff with foul and indecent purpose to do vio- 
lence to her person and by force and intimidation to criminally 
know her, the said plaintiff,” etc., after verdict, held sufficient. 


8. Witnesses: CREDIBILITY: INSTRUCTIONS. An instruction in the 
following language, “If the jury believe that any witness in this 
ease has knowingly sworn falsely to any material matter in this 
case, then you are instructed that this would justify you in dis- 
regarding the testimony of such witness entirely,’ approved. 


4. Evidence: INSTRUCTIONS. Where, upon a trial, one witness 
testifies to a certain fact material to the issue, it is not error for 
the court to instruct the jury as to the law arising upon such 
fact, although such fact may be denied by other witnesses. 


e 
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Error to the district court for Johnson county. Tried 
below before APPELGET, J. 


J. Hall Hitchcock, and E. W. Thomas, for plaintiff in 


error: 


The petition was fatally defective in alleging an assault 
merely and not traversible facts. (1 Hilliard on Torts 
[3d Ed.], 179; Stivers v. Baker, 9 S. W. Rep. [Ky.], 491 ; 
B. & M. R. Co. v. Kearney County, 17 Neb., 515; 
Thomson v. Stetson, 15 1d., 112; O’ Donohue v. Hendrix, 13 
Id., 257; Farrar v. Triplett, 7 Id., 240; Bell v. Sherer, 12 
Td.,409.) As to the ninth instruction: Buffalo County v. 
Van Sickle, 16 Neb., 368 ; Blanchard v. Pratt, 37 Ill., 246 ; 
Yundt v. Hartrunft,41 Ill., 10; Goeing v. Outhouse, 95 Il., 
347 ; Crabtree v. Hagenbaugh, 25 Ill., 240; MeCraney v. 
Crandall, 1 Ia., 117; Wharton, Ev., secs. 412, 1080; 86 
Am. Dec., 331, N.; Pease v. Smith, 61 N.Y.,483; Nelson v. 
Voree, 55 Ind., 458; Mack v. State, 48 Wis., 286; Stafev. 
MeCartney, 17 Minn., 64; Schuck v. Hagar, 24 Minn., 
39.) The eighth instruction must have misled the jury. 
(Sacketts, Instructions, p. 19 ; 2 Thompson on Trials, sec. 
2295 ; Bradley v. Coolbaugh, 91 Ill., 148; Smathers v. 
State, 46 Ind., 447; Paine v. Kohl, 14 Neb., 581.) The tes- 
mony as to the feud in the district should have been ad- 
mitted. (Jacobs v. Shorey,48 N. H., 100; Drew v. Wood, 
6 Fost. [N. H.], 368. As to misconduct of plaintiff’s 
attorney: Bolar v. Williams, 14 Neb., 388; Oropsey v. 
Averill, 8 Neb., 160; Fitzgerald v. Fitzgerald, 16 Neb.,415; 
Carr v. State, 23 Neb., 761; Smith v. People, 8 Colo., 457. 


Lamb, Ricketts & Wilson, and A. E. Howard, for de- - 
fendant in error : 


By pleading to the petition, the right to have it made 
more definite and certain was waived. (Fritz v. Grosnick- 
laus, 20 Neb., 413; Bell v. Sherer, 12 Id., 409.) The ob- 
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jection should have becn in the form of a demurrer. (Sti- 
cers v. Bak r,9 8. W. Rep. [Ky.], 491; Roberts v. Taylor, 
19 Neb., 188.) As to the ninth instruction: Dell v. Op- 
penheimer, 9 Neb., 457; Gandy v. Pool, 14 Id.,101; Stat: 
v. Shelledy, 8 Ia., 489; Minick v. People, 8 Colo, 452; 
Liddy v. R. Co., 40 Mo,, 511; State v. Thomas, 78 Id., 
327 ; State v. Gee, 85 Id., 647; James v. Mickey, 2 8. E. 
Rep., 180; Thompson on Trials, secs. 2423-5; Post v. 
Garrow, 18 Neb., 688; RB. V. R. Co.v. Fink, 18 Id.,93; B. 
& M. R. Co.v. Schluntz, 14 Id., 425; S.C. R. Co.v. Brown, 
13 Id., 317; People v. Righetti, 66 Cal., 185. As to the 
eighth instruction: JMatthewson v. Burr, 6 Neb., 320; Par- 
rish v. State, 14 Neb., 67; BR. Co. v. Finlayson, 16 Id., 
584; Gray v. Farmer, 19 Id., 71. The alleged miscon- 
duct of counsel was not sanctioned by any act of the trial 
court and cannot be complained of here. (Bradshaw v. 
State, 17 Neb., 147; McLain v. State, 18 Id., 154; 1 
Thompson on Trials, sec. 962, and cases cited.) The dam- 
ages are not excessive. (Cf. Craker v. R. Co., 36 Wis., 
679.) Two juries have passed on the evidence and the liti- 
gation should not be prolonged. (Dunbar v. Briggs, 18 
Neb., 94.) 


Coss, J. 


The plaintiff sued: the defendant in the court below on 
the complaint that on November 9, 1886, while she was 
aloue in her school room where she was teaching, at the 
village of Smartville, in Johnson county—her school room 
was situate so remote from any house that alarm could not 
be given—and while so pursuing her duties the defendant, 
without her knowledge, came to her school room and did 
then and there assault her with foul and indecent purpose 
to do violence to her person, and by force and intimidation 
to criminally know her; that she was greatly alarmed and 
by reason thereof she suffered and still suffers great men- 
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tal anguish, humiliation, and bodily pain, to her damage in 
the sum of $10,000; with praver for judgment. 

The defendant’s answer was a general denial. 

At a second trial in the court below, on May 16, 1889, 
the first having been reversed in this court on error (25 
Neb., 390), the defendant moved to withdraw his an- 
swer, with a rule on the plaintiff to make her petition more 
definite and certain, which was denied by the court unless 
the defendant agreed to go to trial the following morning, 
to which the defendant excepted on the record. 

There was a trial to a jury with verdict for the plaintiff 
of $500, to which the defendant excepted, with motion for 
a new trial, which, upon argument, was overruled and 
judgment was entered upon the verdict. : 

The defendant brings the cause again to this court on 
the following errors: 

I. In refusing to compel plaintiff to make her petition 
specific and definite by stating the facts constituting the 
assault. 

II. In admitting any testimony under the petition and 
in overruling the demurrer. 

III. The petition was too vague and indefinite to set 
out a cause of action. 

IV. In overruling the motion for nonsuit filed imme- 
diately after plaintiff’s evidence was introduced. 

V. In giving to the jury instructions asked by plaintiff, 
paragraphs 1, 2, 3, 4, 5, 6, 8, and 9. 

VI. And instructing the jury that “the mtent with 
which the alleged assault was committed was important as 
showing the aggravated character of the injury.” 

VII. And in instructing the jury that “if they believed 
that any witness had knowingly sworn falsely to any ma- 
terial matter, that alone would justify the jury in entirely 
disregarding the testimony of such witness.” 

VIII. In refusing to give instructions asked by defend- 
ant in paragraphs 1 and 2. 
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IX. In giving instructions by the court, 1, 4, and 5. 

X. For errors of law excepted to on the trial. 

XI. For excessive verdict, not supported by evidence, 
and given under the influence of passion and _ prejudice. 

XII. In sustaining the objections of plaintiff’s attorney 
to questions asked of defendant by his attorney as to al- 
leged facts testified by plaintiff, aud as to truth or falsity 
of her allegations, and asking him to tell the truth touch- 
ing such charge. __ 

XITI. In refusing to allow defendant to prove that 
there was quarreling and dissension in the school district, 
and that the parents of witnesses who testified for the 
plaintiff entertained feelings of hostility against the de- 
fendant which influenced the witnesses. 

XIV. In not sustaining the objection to the evidence 
offered by the plaintiff on rebuttal, and permitting evi- 
dence then to be given that should have been given, if at 
all, on the examination in chief, and tending to contradict 
evidence drawn from defendant’s witnesses by cross-exam- 
ination by plaintiff’s attorney. 

XV. On account of the misconduct of plaintiff’s at- 
torney in stating to the jury in his closing address that the 
case had once been tried and a jury had found him guilty 
of the charge. ; 

XVI. In overruling the motion for a new trial. 

The first error assigned is that the court erred in refus- 
ing the application of the defendant for leave to withdraw 
his answer and present a motion for an order requiring the 
plaintiff to make her petition more definite and certain. 
Except upon the condition that the defendant would agree 
to be ready for trial on the following morning, the appli- 
cation was denied. 

This application was made on the 16th day of May, 
1889. It appears that issue was joined in the case on the 
28th day of April, 1887. Then followed a trial and 
judgment in the district court, a writ of error trial aud 
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judgment of reversal in the supreme court, and a mandate 
to the district court. The term of the said court began on 
the 15th day of May; the said application of the defend- 
ant was made on the second day of the term, and upon the 
fifth regular term of the court after the joining of the is- 
sue in the case. 

It cannot be denied as a rule of pleading that by an- 
swering to the merits of a petition a defendant thereby 
waives all objections to its form, nor can the equally well 
established rule be questioned that a pleading once filed 
can only be withdrawn upon leave of the court. Such 
leave cannot be claimed as a matter of right, by any suitor, 
but will be granted ex gratia, or denied, in the discretion 
of the court. It is true that the discretion here spoken of 
is a judicial and not an arbitrary one. Its use will not be 
controlled, but its abuse will be corrected by an appellate 
court. There had been a trial of the case at bar on the 
merits, the plaintiff had given her evidence in which she 
had detailed the facts and circumstances of the alleged as- 
sault, her evidence had foue into a bill of exceptions, and 
had been of record in both courts fora year. The plead- 
ings which it was sought to unsettle had been of record 
for two years. Under these circumstances the court was 
asked to extend this favor. Had it granted it uncondition- 
ally, it would have been a doubtful, if not a dangerous, 
exercise of discretion, but to grant it on condition that the 
plaintiff would not thereby lose a term of court, was cer- 
tainly within a reasonable and proper discretion. 

° The second assignment is that the court erred in admit- 
ting any evidence under the petition. This point is partly 
discussed in the brief under the first assignment as well as 
under the second. The points of law stated in maximie 
form by plaintiff in error in the brief will not be ques- 
tioned, amongst others that “if a petition fail to state a 
cause of action it will not support a judgment,” and “if 
the facts stated in the petition do not constitute a cause of 
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action, filing an answer by the defendant is not a waiver of 
such defect.” But while I am of the opinion that the pe- 
tition now under consideration was originally subject to a 
motion to make it more definite and certain, and probably 
to one to strike certain words from it, as irrelevant matter, 
yet that all of its defects are of that character which is 
cured or waived by being answered; or, as was formerly 
expressed, ‘by pleading over.” The words of the petition, 
“did then and there assault the said plaintiff,” are, as I 
conceive, the statement of a fact and not a mere conclu- 
sion; but it is so indefinite a statement that, upon proper 
and seasonable motion, the pleader would be required to 
state the charge with greater definiteness and certainty, but 
it would still be the same fact. In many cases the divid- 
ing line between the statement of a fact and a conclusion 
is so obscure as to be difficult to define, and in such cases, 
in this practical age, and under our liberal system of plead- 
ing, a court will generally adopt the construction, which 
the parties themselves by their acts appear to have placed 
upon such language in a pleading. 

In justice to counsel, I will say that they were not in 
the case when defendant’s answer was made. 

The seventh assignment of error is, that the court erred 
in giving the following instruction: (No. 9.) “If the jury 
believe that any witness in this case has knowingly sworn 
falsely to any material matter in this case, then you are 
instructed that this would justify you in disregarding the 
testimony of such witness entirely.” 

The maxim, “‘Falsus in uno, falsus in omnibus,” is one of 
general acceptation; but there is quite a diversity of opin- 
ion in the reported cases as to how it should be expressed 
in an instruction to a jury. | It is not my purpose to com- 
pare the instruction above quoted with those which have 
been approved or disapproved in the courts of other states, 
but to say that I do not find either the weight of authority 
or the reason of the case to indispensably require such 


848 SUPREME COURT OF NEBRASKA, 


Atkins v. Gladwish, 


charge to be qualified by the addition of the words “un- 
less corroborated.” Indeed, if the witness may not be 
believed unless corroborated, but may not be disbelieved 
if corroborated, even then credence is given alone to the 
corroborating testimony, and not to that of the implicated 
witness. 

The giving of the eighth instruction requested by the 
plaintiff is also assigned for error, on the ground that by 
giving it the court assumed that it was proven that the 
defendant pointed a revolver at the plaintiff. The following 
is the instruction: (8.) “You are instructed that wantonly 
and recklessly pointing a revolver at another, when but a 
few feet away, under such circumstances as would natur- 
ally lead such other to believe it to be loaded, would be an 
assault, whether such revolver was in fact loaded or not, 
if you find from the evidence that the act of the person — 
holding such revolver was such as to cause a reasonable 
person to believe that he intended to do harm with it.” 
While it might probably be admitted that the weight of 
the evidence was against the testimony of the plaintiff that 
defendant did point a revolver at her, yet the fact re- 
mained that the plaintiff on the stand tcstified positively 
that he did. That, as I conceive, was sufficient to warrant 
the court in charging the jury as to the legal character of 
such act. Were this not so, the charge would in most 
cases be confined to a narrow compass. 

It is also assigned for error that the court refused to al- 
low the defendant to prove that there was quarreling and 
dissension in the school district, and that the parents of 
three or four witnesses of tender age who have testified 
against defendant, as well as the said witnesses themselves, 
were influenced by feelings of hostility against him, and 
that such feelings influenced the testimony of such wit- 
nesses, 

It appears from the bill of exceptions that upon the trial 
Miss Julia Pitman was called and sworn as a witness on 
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the part of the plaintiff. She testified that she was eight- 
een years of age; that she was attending school near Smart- 
ville, where Miss Gladwish taught in November, 1886 ; 
that she remembered the circumstance of Mr. Atkins and 
Mr. Dillon coming to the school honse one morning, along 
about the first of December of that year; that Mr. Murphy 
and Mr, Creaney came in soon after Miss Gladwish had 
come. She was asked to state what conversation she heard 
there between Miss Gladwish and Mr. Atkins touching 
what occurred on the 9th of November previous, and an- 
swered as follows: “ Well, the first thing I, heard Miss 
Gladwish ask Mr. Atkins why he came there. He said in 
the first place he came to see how much coal there was in 
the coal house. Then she asked him why he didn’t go to 
the coal house. He said he wanted to see how things 
looked inside the school house. I don’t remember just how 
the conversation run, I remember the principal part of it. 
She asked him what he wanted to act the way he did for, 
and draw his revolver. He said he did it in boyish play. 
Then she told him, further on in the conversation, he had 
no right there, because she was trying to avoid him. He 
said yes, he knew it, and he came to see what she was doing 
it for. She told him she knew he would not have come 
unless he knew there was no one at Murphy’s. He said 
how should he know. She said: ‘You saw Mrs. Mur- 
phy at Richardson’s,’ He said at first he didn’t; then she 
said he did, because Mrs. Murphy told her so. He said 
then that he saw her there. He said that he hada right to 
carry a revolver; that he was an officer of the law, and he 
said, I believe, that he was under heavy bonds — forty or 
forty-five thousand dollars bonds— and he had a right to 
carry a revolver, etc.” On her cross-examination she tes- 
tified, among other things, as follows: 

Q. Have your people been on bad terms with Atkins?’ 

A. They certainly have not been on very good terms 
with him. 

54 


850 SUPREME COURT OF NEBRASKA, 


Atkins vy. Gladwish. 


Q. There has been a good deal of dissension and quar- 
reling in the school district, has there not? 

A. Why, yes, quarreling I suppose among the children, 
the same as other places. 

Q. Your father’s family has been in opposition to Atkins, 
have they not? (Objected to, as incompetent, immaterial, 
and irrelevant. Objection sustained.) - 

Mary Langley was sworn as a witness for the plaintiff. 
Upon her examination she testified that she was fifteen 
years old past; that she was one of the scholars in Miss 
Gladwish’s school; that she remembered the occasion of 
Atkins and Dillon coming to the school house one morning 
before Miss Gladwish was there; that witness came after- 
wards with Miss Gladwish; that Mr. Murphy and Mr. 
Creaney and Maggie and Sadie Otis also came with witness 
and Miss Gladwish. Witness then stated the conversation 
that occurred between the plaintiff and defendant, substan- 
tially as the same was stated by the former witness. She 
was cross-examined by counsel for defendant as follows: 

Q. Your father lives in this school district you have 
been asked about? 

A. Yes. 

Q. You have been going to this school Miss Gladwish 
taught? 

A. Yes, 

Q. There has been a good deal of trouble and dissension 
in that school district, has there not? (Objected to, as in- 
competent, immaterial, and not affecting the credit of the 
witness. Sustained.) 

Q. Has your father’s family, including yourself, been in 
opposition to Atkins and taken an opposite part against 
Atkins? (Objected to, same as last above. Sustained.) 

Q. Have you yourself been in opposition to Atkins, and 
do you now entertain a friendly feeling towards Atkins? 

A. No, sir. 

Q. You did not; you mean you are on bad terms? 
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A. We are not on very good. 

It is true that it has been laid down as a correct rule of 
law, and to which I concede that the relation of a witness 
to either party to the cause in which he testifies, whether 
of peculiar friendship or hostility, is a fact: material to the 
issue and may be shown eithcr by the testimony of the 
witness himself, or by other evidence. But this is as far as 
I think any court has gone ; and I know of no distinction 
between witnesses who, from their tender age and sex, 
would be likely to be under the influence of parents or 
others than those not likely so to be. The defendant had 
the benefit of this rule in being permitted to show that 
these witnesses were not friendly to him. I do not think 
that there was error.in the refusal of the court to allow 
these witnesses to be asked as to the extent of the quarrel- 
ing and dissension existing in the school district, nor do I 
think that any answer which they could have given to the 
questions ruled out would have taken from or added to the 
weight of their evidence. 

It appears from a special bill of exceptions in the case, 
that while addressing the jury in his closing argument the 
counsel for the plaintiff used the following language: “No 
wonder that those witnesses entertained feelings of hostil- 
ity against defendant, the old bald-headed fiend, knowing 
as they did what. he had done, and that one jury had found 

-him guilty of the charge.” To the use of such language 
defendant’s attorney objected and asked the court to re- 
strain the attorney; thereupon the court said to the attor- 
ney that such talk was improper, and told the jury not to 
consider it. Thereupon the attorney desisted. This is as- 
signed for error. ; 

If upon the attention of the court being called to the 
above language of counsel in summing up to the jury it 
had refused to stop him and express its disapprobation of 
the language to the jury, such refusal would probably have 
been reversible error. But the court, having, on the con- 
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trary, stopped and reprimanded the counsel, did all that 
good practice required of it, and I do not think the mis- 
conduct of the attorney in the use of the language quoted 
was of that flagrant character which under the statute 
would vitiate a verdict per se. 

Defendant claims that the damages awarded by the jury 
are excessive. From a careful consideration of the evi- 
dence, while I can easily conceive that a jury might have 
found the issue for the defendant, I cannot easily conceive 
how, finding for the plaintiff at all, their verdict could 
have been for a less sum. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


SratTe, EX REL. ATTORNEY GENERAL, Vv. REPUBLICAN 
Vauuey & Wyomine R. Co. 


[FILED NoVEMBEER 20, 1889. ] 
Summons: Return. Under the provisions of section 66 of the 
Code, where a summons is sent to a county other than that in 
which the action is brought, the plaintiff may have the sum- 


mons made returnable on the second Monday after its date, in-. 
stead of the third or fonrth Monday thereafter, if he so elect, 


ORIGINAL action in nature of quo warranto. 
Motion to quash summons, 

T. M. Marquett, for the motion. 

William Leese, Attorney General, contra. 

No briefs filed. 
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PER CurRIAM: 


This is an original action brought in this court, and 
service was had upon the chief officer of the company in 
Douglas’ county. The summons was made returnable on 
the second Monday after its date and was served and re- 
turned within the time limited. 

The attorney for the defendant now moves to quash the 
summons because it was made returnable on the second 
Monday after its date instead of the third or fourth Mon- 
day thereafter. Section 66 of the Code provides that: 

‘“Whenever the time for bringing parties into court is 
not fixed by statute, the summons shall be returnable on 
the second Monday after the day of its date, but when is- 
sued to any other county than the one in which the action 
is brought, it may be made returnable at the option of the 
party having it issued, on the third or fourth Monday after 
its date. It shall state the day of the month on which it 
is returnable.” 

This is section 59 of the Ohio Code, as it existed in 
1858, and the proper constraction of this section was be- 
fore one of the district courts of that state in Devol v. 
Oulver, 1 W. L. M., 587-8, and it was held that it is 
optional with the plaintiff whether he will have the sum- 
mons issued out of the county where the action is brought, 
returnable on the third or fourth Monday. It is said: 

“As we read it, all summonses.may be made returnable 
on the second Monday after the date thereof, whether issued 
within or without the county where the action is brought; 
but that it is optional with the party, in case the summons 
is issued to another county, to enlarge the time of its re- 
turn; and this elongated time cannot go beyond the third 
or fourth Monday. If, then, service can be had on a sum-- 
mons issued to another county, in time to have it returned 
by the second Monday, it may be so issued ; in case it can~ 
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not be served in that time, then the plaintiff may direct it 
to be made réturnable on the third or fourth Monday. 
This last clause of section 59 is made for the benefit of the 
plaintiff; it does not extend the time for answer, as the 
summons may be served at any time during its life, the 
officer Leing only required to return the summons at the 
time therein stated. Whether, therefore, a summons, sent 
to another county, is made returnable in two, three, or 
four weeks, the length of time allowed the defendant to 
answer is the same, as the service is not required to be made 
only so long before its return as may be necessary for the 
vdicer to make that return on the day named therein.” 

This, in our view, is a correct construction of the statute, 
so far as the return of the summons is concerned, and we 
adopt the same. The motion is therefore overruled. 


MoTION OVERRULED. 


THE other Judges concur. 


J. F. SEIBERLING Vv. JOHN DEMAREE, ADMINISTRATOR, 
ETC. 


. 


[FILED NovEMBER 20, 1889.]} 


Negotiable Instruments: AUTHORITY To RECEIVE PAYMENT. 
In an action on a promissory note, the execution, delivery, and 
consideration of the note were admitted by the defendant, who 
pleaded payment; there was evidence that the note was given in 
part payment for a reaping machine, sold by the plaintiff to the 
defendant through the agency of N. & M., who forwarded the note 
to the plaintiff; that about the time the note matured defendant 
paid the amount due thereon to N. & M., who informed him 
that they did not have the note, but would send and get it and 
forward it to him, which they failed to do; there was no evidence 
of authority or agency on the part of N. & M. to receive pay- 
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ment of the note for the plaintiff, nor of ratification of such pay- 
ment by him. An iustruction by the court submitting to the 
jury to find such authority or agency, held, error. The jury 
should have been directed to find for the plaintiff. 


Error to the district court for Lancaster county. Tried . 
below before Fre.p, J. 


T. C. Munger, and W. H. Snelling, for plaintiff in error : 


Defendant in error was bound to see that the agents had 
his note in their possession ( Williams v. Walker, 2 Sandf. 
Ch. (N. Y.], 325, [859]; Osborne v. Kline, 18 Neb., 344- 
7-9); especially would this be true in case of payment be- 
fore maturity, as it would be the maker’s duty to guard 
against a sale by the holder to an innocent purchaser. (Coff- 
man v. Bank, 41 Miss., 212; Davis v. Miller, 14 Gratt. 
[Va.],7.) Having failed in this regard, defendant in error’s 
payment does not discharge him. (Howard v. Rice, 54 
Ga., 52; Paris v. Moe, 60 Id., 90; Wheeler v. Guild, 20 
Pick. [Mass.], 545; Smith v. Kidd, 68 N. Y., 130; Daniel, 
Neg. Inst. [8d Ed.], sec. 1227; Randolph, Com. Paper, 
sec. 1450.) 


Pound & Burr, for defendant in error: 


The question of the agent’s authority to receive payment 
was the only one at issue, and was properly submitted to 
the jury, which found in favor of such authority. 


Coss, Je 


The cause is brought to this court on error to the district 
court of the county of Lancaster. 
The plaintiff iu error complained agaiust the defendant 
in the court below on the following promissory note: 
“Lryco3y, July 14, 1881. 
“On or before the first day of January, 1883, L. Kinch- 
eloe, of Lincoln postoffice, county of Lancaster, state of 
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Nebraska, promise to pay to the order of J. F. Seiberling, 
of Akron, Ohio, with exchange or express charges, seventy- 
five dollars, with interest from date at the rate of ten per 
cent per annum, and for value received I ? hereby with 
the payee hereof, that if judgment is rendered hereon that 
any and all personal property I may have when execution is 
issued on such judgment may be levied on and sold to satisfy 
such judgment, hereby expressly waiving all rights to such 
property under exemption laws of this state. Payable at 
office of Marsh Bros., Mosher & Co.; a discount of if 
paid when due. 

“For the purpose of obtaining credit I, L. Kincheloe, 
hereby certify that I own in my own name in fee simple 
80 acres of land in section 31, town 9, range 7, county of 
Lancaster, state of Nebraska, with 70 acres improved, worth 
$1,000, which is not incumbered by mortgage or otherwise 
except $......... I own $500 worth of personal property 
over and above all indebtedness and exemptions. For value 
received I, the undersigned, do hereby sell and mortgage 
unto the payee hereof one Empire Reaper Mower com- 
bined. Provided, that if the undersigned shall pay the 
said debt, then this mortgage shall be void. In case of 
default I authorize the said mortgagees to seize and sell the 
said property and pay the said debt with expenses incurred ; 
or if the mortgagees shall at any time feel unsafe or inse- 
cure, then they may seize and sell the property; if from 
any cause said property shall fail to satisfy said debt and 
expenses, I covenant and agree to pay the deficiency. 

“ LAWRENCE KINCHELOE.” 
' No part of said note has been paid and there is now due 
the plaintiff thereon the sum of $75 with interest at ten 
per cent per annum from July 16, 1881, and the plaintiff 
prays judgment for the sum of $120 and costs. 

The defendant answered, denying each and every allega- 
tion of the petition, except such facts as therein admitted 
specially to be true, to-wit, the making, execution, and 
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delivery of the note as mentioned, but says that the said 
note is fully paid and discharged, and should be canceled 
and delivered to this defendant, etc. 

The plaintiff replied, denying that the note had been 
paid or discharged, or any portion thereof. 

There was a trial to a jury with verdict for the defend- 
ant, and a motion to set aside the verdict, and for a new 
trial, which was overruled, with judgment for defendant’s 
costs. 

To all of which the plaintiff excepted on the record and 
brings the case to this court for review on the following 
assignment of errors : 

1. The court erred in admitting in evidence the receipt 
given by Nahrung & Meyer to defendant. 

2. In giving instructions 2 and 3 to the jury on its own 
motion. 

3. In refusing to give 1, 2, and 3, asked by plaintiff. 

4, The verdict is not sustained by sufficient evidence, is 
contrary to law, and ought to have been set aside on the 
plaintiff’s motion for a new trial. 

The cause was tried in the lifetime of Lawrence Kinche- 
loe, the defendant, who, being produced as a witness in his 
own behalf, testified that he gave the note sued on in part 
payment for a machine which he bought of plaintiff; that 
he bought it in a house on “O” street; that he bought it 
from Mr. Nahrung. In answer to the question, “ Who did 
you buy it from?” he answered, “from Mr. Nahrung ;” 
that he bought the machine and gave the note July 14, 
1881; that on the Ist day of August, 1882, he paid the 
note and interest to Nahrung at the same place; that he 
paid him $83.15, and tgok a receipt therefor, signed Nah- 
rung & Meyer, which was produced in evidence; that at 
the time that he paid the money and took the receipt Mr. 
Nahrung told him that he did not have the note there at 
that time, but that he would take the money and give him 
a receipt and would send him the note in a week or two; 
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that he would send and get the note and send it to him at 
Saltillo; that he never did send it, and when he came to 
town some time afterwards to see him he had sold out 
where he was doing business, and had left. 

The deposition of the plaintiff was read in his own be- 
half. He testified that he was the owner of the note, de- 
scribing it; that neither the whole or any part of it had 
ever been paid to him; that he had never authorized any 
one to collect the said note or receive the money thereon 
except Marsh Bros., Mosher & Co., and W. H. Snelling, 
attorney ; that he never had any business relations with 
Nahrung & Meyer, of Lincoln, Neb., except as agents to 
sell machinery and take notes in payment thereof; that 
they had no authority to collect notes after the same were 
taken. 

The following instruction was given to the jury by the 
court, aud excepted to by the plaintiff: 

“3. If you find from the evidence that the defendant 
paid Nahrung & Meyer the amount of the note in question 
you are instructed that such payment would not of neces- 
sity release the defendant, but you must then inquire 
whether or not the evidence shows that said Nahrung & 
Meyer had authority from the plaintiff to collect said note. 
The burden of proof is upon the defendant to show such 
authority by a preponderance of evidence. If you find from 
the evidence that Nahrung & Meyer had such authority 
from the plaintiff, then your verdict should be for the de- 
fendant. If the evidence fails to show such authority in 
Nahrung & Meyer, then your verdict should be for the 
plaintiff for the amount of the note and interest to date.” 

Instructions were requested by the plaintiff, but it is not 
deemed necessary to set them out. * 

Had there been evidence tending to prove or show au- 
thority or agency on the part of Nahrung & Meyer to col- 
lect the said note or to receive money thereon for the 
plaintiff, the instruction above copied would have been 
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proper; but there was no evidence upon which authority 
or agency could be found by the jury. The evidence of 
the defendant himself taken in connection with the note 
sued on showed that the authority and agency of Nahrung 
& Meyer extended only to selling the machine and taking 
the note, when it terminated absolutely. The note was 
made payable at a bank quite disconnected with Nahrung 
& Meyer. Indeed there was no circumstance connected 
with the case which amounted to the slightest legal evi- 
dence of authority or agency on the part of Nahrung & 
Meyer to receive payment of the note. The giving of the 
instruction was error. Instead of giving it the court should 
have directed a verdict for the plaintiff. 

The judgment of the district court is reversed and the 
cause remanded to that court for further proceedings. 


REVERSED AND REMANDED. 


THE other Judges concur. 


Eten A. Davis v. Jonn D. Davis, ADMINISTRA- 
TOR, ETC. 


{FiLED NovEMBER 20, 1889.] - 


County Court: APPEALS From: StaTutes: REPEAL. The act of 
of February 28, 1881, providing for an appeal from the decision 
of the county court, in certain matters, is complete in itself, and 
repeals by implication the conflicting provisions of sections 234, 
235, 236, 237, and 238 of chapter 23 of Compiled Statutes. Un- 
der this act, eld, that an appeal bond is to be filed, without 
farther notice, within thirty days from the date of the order or 
judgment appealed from, and transcript of the proceedings of 
the county court to be transmitted to the clerk of the district 
court within ten days after filing the bond and perfecting the 
appeal. (Malick v. McDermot’s Estate, 25 Neb., 268; Bazzo v. 
Wallace, 16 Neb., 293.) 
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Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Paul Charlton, for plaintiff in error: 


The appeal was taken and’ perfected in time. (Comp. 
Stats., ch. 20, secs. 42-46; Casey v. Peebles, 18 Neb., 7; 
Bazzo v. Wallace, 16 Neb., 293; Morgan v. Stittigan, 10 
Western Law Journal, 74; Geddes v. Rice, 24 O. St., 60; 
Wadsworth v. Wadsworth, 15 Pac. Rep., 447; Code, sec. 
895; Monell v. Terwilliger, 8 Neb., 362; Roesink v. Mo- 
nell, Id., 146; Glore v. Hare, 4 Neb., 182; Malick v. Me- 
Dermot’s Estate, 25 Neb., 267.) The act of February 
28, 1881, comprising secs. 43-46, ch. 20, repealed by im- 
plication the act of 1873, relied on by defendant in error. 
(1 Shars. Blackstone, 88, notes 33, 34; Potter’s Dwarris. 
on Statutes, 113, note 9.) Said act is mandatory and em- 
braces every matter of probate jurisdiction. 


Mahoney, Minahan & Smyth, for defendant in error: 


The act of 1881, which, it is claimed, governs this case, 
is unconstitutional under sec. 11, art. 3, Const., in that it 
provides for the right of appeal, and for the forfeiture of 
the same; the latter subject not being expressed in the 
title. 


Copp, J. 


This proceeding is brought on error from the district 
court of Douglas county. 

On August 9, 1888, the plaintiff in error filed her claim 
in the eounty court of said county against John D. Davis, 
administrator of the estate of Margaret Griffith, deceased, 
for boarding, lodging, and attendance in sickness of de- 
ceased from June, 1883, to January, 1888, amounting to 
$752.50, which, upon hearing, was disallowed December 6, 
1888. 
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On December 24, following, application for leave to ap- 
peal was filed, and on January 2, following, an appeal 
bond was filed and approved by the county judge and 
on January 12, following, the transcript of the proceedings 
of the county court, together with the petition of the ap- 
pellant, was filed in the district court, and process issued 
and was served on defendant. 

On February 26, 1889, the defendant moved to dismiss 
- the appeal for the reason that neither the bond, nor the 
transcript, was filed within the time provided by law; and 
on May 9, following, the defendant’s motion was sustained 
and the appeal dismissed, to which the plaintiff excepted, 
and which is assigned as error in the proceedings in the 
court below. : 

The only question presented is that of the validity and 
sufficiency of the appeal. In the case of Malick v. Estate 
of McDermot, 25 Neb., 267, it was held that “The act 
providing for an appeal from the decision of the county 
court in certain matters, approved February 28, 1881, is 
complete in itself, and repeals by implication, so far as 
there is a conflict, sections 234, 235, 236, 237, and 238 of 
chapter 23 of the Compiled Statutes ;” and that “An appeal 
bond is to be filed within thirty days from the date of the 
order or judgment appealed from, and no notice of an ap- 
peal is required.” It appears from the record that the 
appeal bond in this case, in the county court, was filed 
and accepted on the second of January, 1889, twenty- 
seven days only after the date of the order and judgment 
of the court adverse to the plaintiff’s claim. The act of 
February 28, 1881, provides: “In all matters of pro- 
bate jurisdiction appeals shall be allowed from any final 
order, judgment, or decree of the county court to the dis- 
trict court, by any person against whom any such order, 
judgment, or decree, may be made, or who may be affected 
thereby. All appeals shall be taken within thirty days 
after the decision complained of is made.’ The bond was 


862 SUPREME COURT OF NEBRASKA, 


Frey v. Owens. 


therefore within the provisions of the statute, which fur- 
ther provides (sec. 5) that “when such appeal is taken, the 
county court shall, on payment of his fees therefor, trans- 
nit to the clerk of the district court, within ten days after 
perfecting such appeal, a certified transcript of the record 
and proceedings relative to the matter appealed from.” 

It further appears from the record that the transcript in 
this case was transmitted to the clerk of the district court 
ou January 12, 1889, “within ten days after perfecting 
the appeal,” in accordance. with the act of February 28, 
1881. The order of the district court was therefore erro- 
neous, and is reversed, the appeal reinstated, and the cause 
is remanded for turther proceedings in accordance with law. 


JUDGMENT ACCORDINGLY, 


THE other Judges concur. 


BertHa FRey Et AL. v. ELLA E. OWENS ET AL. 
[Frrep NovemMBgER 20, 1889.) 


An Amendment of a petition in equity, allowed by the district 
court, after a finding and judgment on the merits, under a state 
of facts and circumstances set out at length in the opinion, held, 
properly allowed and made. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


S. P. Vanatta, for plaintiff in error: 


The agreement as to the final decree being solemnly ex- 
ecuted, and sanctioned by the court, cannot now be amended 
‘by it; nor should it be set aside on account of a blunder, or 
even of fraud, unless the evidence of the latter be conclu- 
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sive. ‘The instrument itself is evidence not to be overcome 
by unsatisfactory oral testimony. (Parlin v. Small, 68 Me., 
290; Brown v. Blunt, 72 Id., 415; Martin v. Berens, 67 
Pa. St., 459 ; Cannon v. Jackson, 40 Ark., 417; MeCallv. 
Bushnell, 42 N. W. Rep. [Minn.], 545; Caldwell v. De- 
pew, Id., 479; Owen v. Yale, Id. [Mich.], 817.) 


Ballou & Browne, and J. B. Strode, for defendants in 


error : 


A suitor’s rights will not be sacrificed on account of 
mistake or of an attorney’s neglect. In furtherance of jus- 
tice, courts may correct their judgments. (Sharp v. Mayor, 
31 Barb., 578; Irving v. Bank, 6 O. St., 81; Com. v. Wey- 
mouth, 2 Allen [Mass.],144; King v. Price, 6 East. T. R., 
323 ; Burnside v. Ennis, 43 Ind., 411; Lee v. State, 32 O. 
St., 113; U. S.v. Harmison, 3 Sawyer [U.S.C. C.], 556. 
The court properly allowed defendant in error to amend the 
petition after decree. (Code, secs. 144, 145; Harris v. State, 
24 Neb., 803; Volland v. Wilcox, 17 Id., 50; Gregory v. 
Tingley, 18 Id.,319; Mills v. Miller, 3 Id., 95; Burley ». 
Millard, 11 Id., 286 ; Porter v. Holt, 11 S. W. Rep., 494.) 


Coss, J. 


This proceeding in error is brought to review a decree 
of the district court of Cass county. 

The complainants in the court below, Ella E. Owens, 
May Stowell, and Elmer E. Stowell, exhibited their bill 
against Bertha Frey, widow of John, John Frey Jr., 
Bertha Frey Jr., George Frey, Clemma Frey, Henry Frey, 
Tobias Frey, Jacob Frey, and Jerome Frey, minor heirs 
of said John Frey, deceased, setting up that on March 12, 
1862, Eleanor Newhouse conveyed by warranty deed to 
Castilla Jane Kirkpatrick, Mary Samantha Kirkpatrick, 
and Naomi B. Kirkpatrick the south half of the south- 
west quarter of the nortliwest quarter of the southwest 
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quarter of section 3, township 12 N., range 12 E., in Cass 
county, Nebraska, the said Eleanor at that time being the 
bona fide and legal owner of said premises ; that the grantees 
in said deed were the only heirs of William H. Kirkpat- 
rick, and the object of said deed was to vest the title in said 
grantees, and of their share of their father’s estate, the said 
Kirkpatrick having been in his lifetime a former husband 
of said Eleanor Newhouse, and she was the mother of the 
grantees in said deed, which deed was duly filed for record 
May 19, 1862, and recorded in book E, p. 271. 

They further allege that Naomi B. Kirkpatrick departed 
this life December 2, 1873, under twenty years of age, 
without issue; that Mary Samantha Kirkpatrick, married to 
John W. Brice, departed this life June 11, 1872, aged thir- 
ty-one years, leaving one child, Mary Brice, born in May, 
1870, and married to Elmer E. Stowell, one of the plaint- 
iffs; that Castilla J. Kirkpatrick was married to R. M. 
Owens and departed this life May 2, 1874, aged twenty- 
four years, leaving one child, Ella E. Owens, born in Feb- 
ruary, 1870; that they are the sole surviving heirs at law 
of the estate of the grantees in said deed; that the land de- 
scribed was all of the estate which they inherited from their 
parents and constitutes their sole property in their own 
right; that since their mother’s decease they have lived 
with their grandmother, Eleanor Newhouse, except at lim- 
ited periods, while they resided with other relatives; that 
they had not, prior to 1888, money or means under their 
control ; that no légally constituted guardian has ever had 
or taken charge of their said estate with a view or purpose 
of protecting their interests therein; that they were until 
February and May, respectively, in 1888, under the age of 
eighteen years. 

That on September 5, 1873, the county treasurer executed 
and delivered to S. N. Merriam a tax deed upon said prem- 
ises, of record in book T, p. 82, the same having been sold 
for the taxes of the year , which sale was made with- 
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out authority of law, there having been no legal assessment, 
and the requirements of law were not complied with by 
the purchaser to obtain said deed; that one of the plaint- 
iffs, Mary Stowell, was then a minor under four years of 
age; that said deed is void, and if good for anything it is 
only for the proof of the amount of taxes paid by said 
Merriam, and was filed for record March 28, 1874. 

That on May 8, 1874, the county treasurer issued one 
other tax deed to said Merriam, conveying said lands with 
other lands therein, which deed was filed for record May 9, 
1874, and which was based upon the sale made on the il- 
legal assessment and levy, and the laws were not sufficiently 
complied with to obtain said deed, which is void upon its 
face, and if good for anything it is only for the proof of 
the amount of taxes paid for the same; that both of the 
plaintiffs herein were the owners of said premises, and were 
minors under the age of five years at the date of said deed, 
and had no notice or knowledge of the proceedings to ob- 
tain either of said deeds. 

That on July 13, 1878, the county treasurer issued an- 
other tax deed to said Merriam for said premises upon a 
sale for the taxes of 1870, as shown by book X of deeds, 
p. 102; that the sale was illegal, and the deed void for the 
reasons stated in the two prior deeds mentioned, the own- 
ers and plaintiffs being infants under the age of nine years 
at the date of the expiration of the time of redemption. 

That on November 25, 1881, the county treasurer issued 
a certain other tax deed to said Merriam purporting to 
convey said premises, which deed and the proceedings on 
which it is based are illegal and void. 

That on December 27, 1886, the county treasurer issued 
a certain other tax deed attempting to convey said prem- 
ises to J. P. Mathews, based on the sale of the same for 
the taxes of 1883; that Mathews afterwards conveyed the 
same by deed to W. D. Merriam, who afterwards conveyed 
the same by deetl to said John Frey ; that in the said pro- 

55 
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ceedings to obtain said deed said Mathews caused notice to 
be served on said Frey, the occupant of said premises, who 
accepted service; that said Frey was in collusion with 
said Mathews in the service and acceptance of notice, and 
was a party to the procuring of said sale for taxes, and that 
it was in substance and effect the serving of notice by 
John Frey upon himself, and so far as he was concerned 
was fraudulently obtained and should be so declared by 
the court; that all of this occurred on taxes levied subse- 
quently to Frey’s possession of this land; that no other valid 
notice was served on defendants, nor did they have actual 
knowledge of the fact that the premises had been sold for 
the year 1883, or for any other year or years in any of the 
deeds mentioned; that at the dates of each the plaintiffs 
were minors under the age of eighteen years, and under 
such legal disability that they had no right or authority to 
act had they known of said different sales, purchases, and 
execntion of tax deeds; that the lands were taxed, listed, 
aud assessed in the name of another aside from the owner 
as in all the prior deeds; that there was no notice as re- 
quired by law; that the assessment, listing, levy, and sale 
upon which said deed was based does not in any manner 
conform to the laws of this state; that the said deeds are 
void upon their face, and that at the time the date of re- 
demption expired in all the deeds aforesaid the plaintiffs 
were minors. 

That S. N. Merriam and wife, by W. D. Merriam, their 
attorney in fact, on May 10, 1883, conveyed by deed of 
that date the said premises to John Frey, who departed 
this life —, 18—, leaving as survivors the defend- 
ants herein; that no other persons are interested in said 
conveyance of said Merriam and wife, except the defend- 
anis; that in the year 1883 said Frey entered upon and 
made sundry improvements of said premises, consisting of 
plowing the land and building a residence and occupying 
the same, the house of the value of $350 and other im- 
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provements $150, a total of $500, and no more; that there 
is in the aggregate, based upon the first year that said land 
was farmed, and the successive years up to the present time, 
the sum total that the defendants have received, the benefit 
and product of the crop on said land of 240 acres, or an 
average of forty acres each year, and that a reasonable 
value for the use and occupation of said premises has been 
$3 per acre each year, making a total benefit received 
by defendants of $720, and during all this time prior to 
February and May, 1888, respectively, the plaintiffs were 
infants in law under the age of eighteen years. 

The plaintiffs pray that the defendants be summoned to 
answer the matters alleged, that the said deeds be declared 
void, and the cloud thereby resting over plaintiff’s title to 
said premises, by the several deeds mentioned, be fully re- 
moved and that by decree of the court the plaintiff’s title 
be freed from all adverse claims, and that defendants be 
barred from ever asserting any right or title thereto, and 
that possession of said premises be decreed to these plaint- 
iffs. But if the court find that by virtue of the deeds 
aforesaid the defendants are entitled to any equities what- 
ever in said premises by the payment of taxes, that then 
the court ascertain the exact amount by an accounting to 
be made for the value of the rents and profits by the de- 
fendants received, and permit the plaintiffs to redeem said 
premises from the tax sales aforesaid by paying the amount 
into court for the use and benefit of defendants, and grant 
such other and further relief as the plaintiffs may be en- 
titled to. 

The defendant, Bertha Frey, for herself and for the 
minor defendants, answered, denying each and every alle- 
gation of the complaint, and denied that the plaintiffs are 
heirs at law of W. H. Kirkpatrick as stated, or that they 
have any right or interest in and to the land described. 

‘And for further answer set up that if the plaintiffs 
ever had any right or interest in and to said land the same 
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is barred by the statute of limitations, as more than ten 
years elapsed since they became of age and before the 
bringing of this suit; and that she and the minor defend- 
ants are the sole owners of said land, and are entitled to 
the possession and to all the rents and profits thereof. 

There was theu a stipulation entered into by the parties 
for the settlement of this suit as follows: 

“The defendants agree to give the plaintiffs a decree as 
prayed for, and also a decree setting aside the warranty 
deed of S. N. Merriam, by W. D. Merriam, his attorney 
in fact, to John Frey for said land, if the plaintiffs want 
such decree, and give plaintiffs possession of the land by 
the first day of March, 1889. In consideration thereof 
the plaintiffs agree to pay into court the amount of taxes 
paid on said land by the defendants and their grautors, with 
the rate of interest thereon allowed by the court, and they 
further agree that this shall be a full settlement of all 
claims and demands. now existing between the parties in 
relation to the south half and the northwest quarter of the 
southwest quarter of section 3, township 12, range 12, in 
Cass county, Nebraska. 

“The payment into court of the amount of said taxes 
shall release the plaintiffs from all liens on account of the 
payment of taxes, and defendants agree that the lien of 
Richie Bros., if any, shall be paid out of said amount of 
taxes so paid into court and the plaintiffs to have the land 
described free from any liens thereon. This agreement to 
be approved by the court on behalf of the minor defend- 
ants.” 

Subsequently the answer of the guardian ad litem for 
the minor defendants denied each and every allegation of 
the plaintiffs. On November 26, 1888, there was entered 
a decree, on the submission of the cause to the court, un- 
der the stipulation, “that the matters alleged in the peti- 
tion are true; that the several tax deeds set forth, as well 
as the deed from 8. N. Merriam and wife, by W. D. Mer- 
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riam, their attorney in fact, to John Frey be set aside as to 
the lands described, and that the same be decreed null and 
void as to.said lands. 

“That the defendants and all persons claiming by, 
through, or under them be forever barred from claiming 
any right, title, or interest in or to said lands or any part 
thereof, save and except only the plaintiffs, who shall pay 
into court, for the use and benefit of the defendants and 
their grantors, the amount of taxes found to be due to de- 
fendants or their grantors upon said premises as found and 
reported by D. A. Campbell, the referee, appointed herein, 
and upon the payment of said sum into court the plaintiffs 
shall take said premises free and clear from all rights and 
liens by reason of the payment of any taxes on said prem- 
ises by said John Frey or his grantors and all rights of 
defendants thereto. It was further decreed by consent of 
the parties that the plaintiffs shall have possession of the 
premises on or before March 1, 1889, and the plaintiffs 
shall be forever barred from bringing or prosecuting any 
suit or suits against the defendants for any cause of action 
now existing in relation to the south half and the north- 
west quarter of the southwest quarter of section number 
three, township number twelve, of range number twelve 
in Cass county, Nebraska, or for any damage for the use 
or occupation or detention of said lands in any manner, 
and that the defendants pay the costs of this action. 

“SAMUEL M. CHAPMAN, 
“Judge District Court. 
_ “We consent that the above decree be signed by the 
judge and entered of record as the final decree in said cause. 
“W.L. Browne, Attorney for Plaintiffs. 
“S. P. Vanatta, Attorney for Defendants.” 


On November 27, 1888, the referee’s report was filed in 
said court as follows: 
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“WS. W. band S. E.4 8. W.4 Sec. 8, Tp. 12, BR: ILE. 


Year Principal} Interest.| Total. 


1870 } Sold to§. N. Merriam, Sept. 4, 1871... 
1871 | Paid by Merriam, June 14, 1872... 
1872 | Paid by Merriam, May 22, 1873. 
1873 | Paid by Merriam, April 30, 1874.. 
1874 | Paid by Merriam, January 15, 1875.. 
1875 | Paid by Merriam, February 5, 1876. 
1876 | Paid by Merriam, April 30, 1877., 
1877 | Paid by Merriam, June 8, 1878....... 
1878 | Sold to 8, N. Merriam, November 20, . 
1879 | Paid by S.N. Merriam, April 30, 1880... 

1880 | Paid by §. N. Merriam, October 14, 1881 
1881 | Paid by 8. N. Merriam, October 12, 1882 
1882 | Paid by 5. N, Merriam, September 28, 1 
1883 | Sold to J. P, Mathews, November 3, 1884. 
1884 } Paid by J, P. Mathews, December 31, 1 
188 | Paid by J. P. Mathews, November 14, 1886 1 
1886 | Paid by A. E, Alexander, October 31, 1887..... 16 38 1 63 18 01 


$337 36 ' $426 14 | 8763 50 


“The foregoing is a correct statement of amounts paid 
in purchasing at tax sale the land described by S. N. 
Merriam and J. P. Mathews, together with amounts of sub- 
sequent taxes paid by said parties and A. E. Alexander, as 
appears from tax list, with interest thereon as per order of 
court, on amounts paid in purchasing at tax sale Septem- 
ber 4, 1871, forty per cent per annum for first two years 
from date of sale, and twelve per cent per annum to date. 
The rate on sales to 8. N. Merriam, November 20, 1879, 
and to J. P. Mathews, November 3, 1884, is at twenty per 
ceut for first two years, and ten per cent for remainder of 
time to date. On subsequent taxes paid prior to Novem- 
ber 20, 1879, interest is at the rate of twelve per cent per 
annum from date of payment to date. On subsequent 
taxes paid since that date interest is at the rate of ten per 
cent per annum. D. A. CAMPBELL, Referee,” 


Exceptions to this report were taken: 


‘1. That there is not the amount of taxes due on the land 
described that is made to appear. 
2. The report does not show that the amount of taxes 
so reported was paid on, or was a lien on, the land, but 
shows other lands than those claimed by the plaintiffs. 


SEPTEMBER TERM, 1889. 871 


Frey v. Owens. 


3: The amonnt of taxes so reported is not correct, as ap- 
pears from the pleadings in the cause. 

It is prayed that the report be set aside, and that the 
case be again referred to the referee to report under the di- 
rection of the court. 

The plaintiffs next moved to amend their petition, the 
stipulation, and decree, so far as to correct a clerical error, 
especially as to the description of the land, and cause the 
same to read: “The south half of southwest quarter, and 
northwest quarter of the southwest quarter of section 3, 
township 12 north, range 12 east,” for the reason that there 
is an error in the description contained in the petition. 

And subsequently, on December 3, 1888, in open court, 
the cause was again heard, and considered on the plaintiffs’ 
motion for leave to eorrect the description of the real estate 
contained in their said petition, and the court being fully 
advised in the premises doth find that the said petition was 
intended to and does describe the land in the tax deed as 
the south half of the southwest quarter, and the northwest 
quarter of the southwest quarter of section 3, township 12 
north, range 12 east, sixth P. M., in Cass county, Nebraska; 
and the said plaintiffs were allowed to correct their petition 
accordingly, to which the defendants duly excepted, and 
the cause coming on for further hearing upon the exceptions 
to the referee’s report, and the court being fully advised in 
the premises, overruled said exceptions. 

The cause is brought to this court by the defendants on 
error. Theerrors assigned are as follows: 

“1, That the court erred in allowing the plaintiffs to 
amend their petition so as to describe the land in contro- 
versy in said cause as the south half of the southwest 
quarter, and the northwest quarter of section 3, in town- 
ship 12 north, of range 12 east; in Cass county, Nebraska, 
instead of the south half of the southwest quarter of the 
northwest quarter of the southwest qnarter of section 3, 
township 12, range 12 east, in Cass county, Nebraska, as 
was in fact described in said petition. 
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“2. The court erred in finding that the plaintiffs in said 
cause intended to and did describe the land in said petition 
as the south half of the southwest quarter, and the north- 
west quarter of the southwest quarter of section 3, in 
township 12 north, of range 12 east, in Cass county, Ne- 
braska. 

3. The court erred in overruling the defendant’s ex- 
ceptions to the report of the referee filed in said cause.” 

Section 144 of the Civil Code provides that “The court 
may, either before or after judgment, in furtherance of jus- 
tice, and on such terms as may be proper, amend any plead- 
ing, process, or proceeding by adding or striking out the 
name of any party, or by correcting a mistake in the name 
of a party, or a mistake in any other respect, or by insert- 
ing other allegations material to the case; or, when the 
amendment does not change substant ally the claim or de- 
fense, by conforming the pleading or proceeding to the 
facts proved, And whenever any proceeding taken by a 
pacty fails to conform in any respect to the provisions of 
this code, the court may permit the same to be made con- 
formable thereto by amendment.” This section gave the 
district court ample power to permit the said aniendment 
to be made at the time it was made. Where the mistake 
or omission to be corrected by amendment is one that does 
not show for itself, it is a matter of discretion on the part 
of a trial court as to the amount or character of evidence 
that it will require to establish it, so long as the principles 
of justice and fairness between the parties are not departed 
from. In the case at bar there was no legal description of 
laud in the petition as originally drawn, although a some- 
what similar form is sometimes followed by careless or 
incompetent draughtsmen. Forty acres of land, or one-six- 
teenth of a section, is the smallest subdivision known to 
the land laws of the United Siates, and, with the excep- 
tion of city and village lots, is the smallest subdivision of 
land that can be legally described, eo nomine, and the 
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words used in the petition, before the amendment, if they 
are susceptible of any meaning, described five acres of land 
only. I think that the attention of the court had only to 
be called to the description to convince it that it was a 
proper case for amendment. But there was evidence by 
affidavit before the court sufficient to establish the fact of 
the mistake, and the necessity for an amendment. 

If the defendants had entered into the stipulation rely- 
ing upon the description of premises as contained in the 
original petition, and had thereby waived a just and equi- 
table defense which they had to the petition as amended, 
not equally applicable to the same in its original form, and 
a showing to that effect had been brought to the attentiom 
of the trial court and an application to set aside and cancel 
the stipulation founded thereon, it would have been entitled 
to consideration and probably allowed, but it was not done. 

The second assignment is embraced substantially in the 
first, and is sufficiently considered therewith. _ 

The exceptions to the report of the referee are directed 

- solely to the amount of taxes found to have been paid by 
the defendants upon the lands involved in the action, and 
the principal and interest found due to them thereon, and 
required to be paid by the plaintiffs in redemption thereof, 
and the objection of the defendants is that the amount 
thereof as found is too large. In other words, the referee 
computed the taxes and interest, as paid by the defendants, 
upon the whole one hundred and twenty acres of land as 
described in the amended petition, instead of upon the five 
acres of land only, claimed to have been described in the 
original. Holding as we do that the amendment was one 
proper to be allowed and made, it follows that all of the 
assignments must be overruled and that the judgment of 
the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other Judges concur. 
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Lincotn Brick & Tire Works v. Cyrus M. Hatt. 
’ [Frrep NOVEMBER 20, 1889.] 


Appeal: TRANSCRIPT: FAILURE TO FILE IN TIME. Section 1011 
of the Code requires the filing of a transcript from the judgment 
of a justice of the peace ‘‘ within thirty days next following the 
rendition of said judgment.’ The fact that the transcript, after 
being received at the office of the attorney for the appellant, is 
laid aside by the person in charge of the office who did not know 
its character, and that it was not discovered till too late to file 
within the time limited, is unavailing to effect an appeal. The 
appellant, unless unable to procure a transcript from the justice, 
must see that it is filed as required by statute. 


- Error to the district court for Lancaster county. Tried 
below before FrELp, J. 


P. O. Cassidy, for plaintiff in error: 


The right to be heard in defense of the issues between 
the parties is not a jurisdictional one, and the fact that the 
appellee may have the case dismissed on motion, shows that 
if such motion were not filed the court would have juris- 
diction, all that is necessary to give the latter being a proper 
showing of diligence (Slaven v, Hellman, 24 Neb., 646; 
Converse Cattle Co. v. Campbell, 25 Id., 37); and such show- 
ing was made in this case. Section 1011 of the Code is 
not mandatory, but leaves the court a Jegal discretion, in 
furtherance of justice, to grant appellants the right to be 
heard. (Ordway v. Suchard, 31 Ja., 481; Burley v. Millard, 
11 Neb., 286; Whereatt v. Ellis, 35 N. W. Rep. [Wis.], 
814; Blair v. Mfg. Co.,7 Neb., 146; Haggerty v. Walker, 
21 Id., 596; O'Dea v. Washington Co., 3 Id., 118; Mills 
v. Miller, Id., 95; Clutz v. Carter, 12 Neb., 113; Jean v. 
Hennessy, 37 N. W. Rep. [Ia.], 771.) 


Selleck & Lane, for defendant in error: 


There was no motion below for a new trial as is required 
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in proceedings in error. (Midland Pacific R. Co. v. Mc- 
Cartney, 1 Neb., 398, cited and followed in almost every 
subsequent volume of reports.) The question pres nted be- 
low was a jurisdictional one, sec. 1011 of the Code is man- 
datory, and the court below could have done nothing but 
sustain the motion to quash. (Verges v. Roush, 1 Neb., 
113; Nuckolls v. Irwin, 2 Id., 65; Glore v. Hare, 4 Id., 
131; Fox v. Meacham, 6 Id., 530.) Even if the question 
was not jurisdictional, sound discretion required the ruling 
which was made, as proper diligence was not shown. (Rog- 
gencamp v. Dobbs, 15 Neb., 622; U. P. R. Co. v. Mars- 
ton, 22 Id., 722.) 


P. O. Cassidy, in reply: 


The case is not one in which the law contemplates or re- 
quires a motion for a new trial. Unlike those cited by 
counsel for defendant in error, this case was bronght on 
error from a decision of the district court affirming the 
judgment of a justice of the peace. Converse Cattle Co. v. 
Campbell, and Slaven v. Hellman supra, were such cases, 
and motions for a new trial were not filed therein. The 
granting of the right to be heard is discretionary. (Dob- 
son,v. Dobson, 7 Neb., 296; &. V. &. Co. v. McPherson, 
12 Id., 480. 


MAXWELL, J. 


This action was commenced by the defendant in error 
on the 17th day of October, 1888, before a justice of the 
peace to recover of the plaintiff in error the sum of $59, 
alleged to be due to said defendant in error for the board 
of one Wm. Armstrong, which, as was alleged, the de- 
fendant in error agreed to pay. On the 24th day of Oc- 
tober a trial of the issues was had before the justice, which 
resulted in a judgment in favor of the defendant in error 
and against the plaintiff for the sum of $69.40 damages and 
$3.95 costs. F 
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Afterwards on the 26th day of October, 1888, the plaint- 
iff filed with said justice an appeal bond, which was duly 
approved. On the 26th day of November, 1888, the 
plaintiff filed the transcript in the office of the clerk of 
the district court of Lancaster county. On the 17th day of 
January, 1889, the defendant filed in the office of the clerk 
of the said district court his motion to enter up a judg- 
ment in the district court similar to the judgment in the 
justice’s court, for the reason that the appellant had failed to 
perfect its appeal, by filing in the district court a transcript 
of the proceedings of the justice of the peace within the 
time allowed by statute, to-wit, thirty days after the 
judgment was rendered. On the 4th day of February, 
1889, the plaintiffs filed in the district court their answer 
and affidavits resisting the motion for judgment. On 
the 23d day of February, 1889, the case came on for hear- 
ing on the motion for judgment, and the answer and affi- 
davits, and the motion was sustained. 

The affidavits on behalf of plaintiff in error to excuse 
the delay in filing the transcript state, in substance, that 
after the transcript was received from the justice it was 
laid aside by a young man in the office of the attorney of 
the plaintiff in error, and when discovered it was too late 
to file it within thirty days from the date of the judgment. 
Is the excuse offered sufficient? Sec. 1011 of the Code 
provides: “If the appellant shall fail to deliver the trans- 
cript and other papers, if any, to the clerk, and have his 
. appeal docketed as aforesaid, within thirty days next fol- 
lowing the rendition of said judgment, the appellee may, 
at the first term of the district court after the expiration of 
thirty days, file a transcript of the proceedings of such jus- 
tice, and the said cause shall, on motion of said appellee, 
be docketed; and the court is authorized and required, on 
his application, either to enter up a judgment in his favor 
similar to that entered by the justice of the peace and for 
all the costs that have accrued in the court and award exe- 
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cution thereon, or such court may, with the consent of such 
appellee, dismiss the appeal at the cost of the. appellant, 
and remand the cause tothe justice of the peace, to be there- 
after proceeded in as if no appeal had been taken,” ete. 
The requirement of the statute, that the transcript be filed 
within thirty days, is imperative. There is no condition 
that, in case the appellant, or any of his employes, be 
mistaken as to dates and circumstances, therefore he will 
be relieved from the consequences of his mistake. The 
appellant must be diligent and file his transcript within the 
time limited or the appeal will fail. No doubt where due 
diligence is shown in demanding a transcript and from 
any cause the trial court delays the delivery of the same for 
so long a time that it will be impossible to file it within the 
thirty days, the court will relieve the appellant, because the 
fault is with the court (Dobson v. Dobson, 7 Neb., 296), 
but there is no charge of that kind in the case under con- 
sideration. j 

The judgment of the district court is right and is af- 
firmed. 

JUDGMENT AFFIRMED. 


THE other Judges concur. 


Epwarp P. Davis Er atu. v. C. H. Stoman. 
[FILED NOVEMBER 20, 1889.] 


t. Negotiable Instruments: Usury: AGent’s Bonus Is Not. 
In an action upon three promissory notes the defense was usury 
and part payment. The testimony was conflicting as to the true 
nature of the transaction. One M. S. testified in substance 
that he acted as a broker for the borrowers and procured the 
loan for them and indorsed the original note for the borrowed 
money, for which he was promised by the borrowers the sum of 
$400 for his services. Held, That an instruction set out in the 


878 SUPREME COURT OF NEBRASKA, 


Davis v. Sloman. 


opinion was properly given, and that if M. S. acted as the agent 
of the borrowers in procuring the loan, the bonus received by 
him would not taint the transaction with usary. 

: Ser-Orr. An instruction that tbe jury might find the 
whole of the set-off to which the defendants were entitled and 
prorate the same and deduct from the different notes the proper 
amount so found, held, not erroneous. 


2. 


Error to the district court for Douglas county. Tried 
below before HoPEWELL, J. 


R. 8. Ervin, for plaintiff in error: 

The instruction as to the loan, agency and commissions 
is erroneous, being misleading and without evidence to sup- 
port it. (Williams v. State, 6 Neb., 334; Holmes v. Boyds- 
ton, 1 Id., 358; Dunbier v. Day, 12 Id., 596; Frederick 
v. Ballard, 16 Id., 564; Washington Ins. Co. v. Merchants’, 
etc., Ins. Co., 5 O. St., 450; Mutual Hail Ins. Co. v. Wilde, 
8 Neb., 481; Housel v. Thrall, 18 Id., 487; U. P. BR. Co. 
v. Ogilvy, Id., 638; Newton Wagon Co. v. Diers, 10 Id., 
285; Thompson on Charging the Jury, sec. 68, p. 97; 
City Belt v. Goode, 31 Mo., 128.) There is error in the in- 
struction assessing the amount of recovery. 


Offutt & English, and H. C. Brome, for defendant in 
error: 

The testimony warrants the first instruction complained 
of. As to the second, a defendant cannot complain of er- 
rors personal to himself and not applicable to co-defend- 
ants unless he file a separate motion for a new trial and a 
separate petition in error. (Long v. Clapp, 15 Neb., 423; 
Real v. Hollister, 17 Id., 666; Boldt v. Budwig, 19 Id., 
745; Hoke v. Halverstadt, 22 Id., 421.) 


MAXWELL, J. 


Three actions at law were brought in the district court of 
Douglas county upon three promissory notes given by the 
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plaintiffs in error to the defendant in error. The actions 
were afterwards consolidated, whereupon the plaintiffs in 
error filed an amended answer setting up the defense of 
usury to the three notes, and for a second defense allege cer- 
tain payments and set-offs against said notes. On the trial 
of the cause three separate verdicts were returned. One 
for $1,563.37, one for $734.99, and the third for $734.99, 
and a motion for a new trial having been overruled, judg- 
ment was entered on the verdicts. 

The testimony tends to show that on the 19th of Sep- 
tember, 1887, the plaintiffs in error made a note for $4,000 
and delivered the same to M. H. Sloman, who thereupon 
drew a check on an Omaha bank in their favor for $3,600. 
There is a conflict in the testimony as to the payee of this 
note. The defendants testify that it was drawn in favor of 
C. H. Sloman, while the plaintiff testifies that it was pay- 
able to the Bank of Commerce, of Omaha. The note was 
not produced on the trial and the testimony on that point 
is not entirely satisfactory. The business was transacted 
by Morris Sloman, the husband of the defendant in error. 

He testifies that the money was borrowed for the plaint~- 
iffs in error of the Bank of Commerce, and that to procure 
the loan he indorsed the note and was to receive $400 
therefor. Hence the note was made for $4,000, although 
the makers thereof received but $3,600 thereon. This 
being the condition of the testimony, the court instructed 
the jury as follows: 

“You are further instructed that so far as this action is 
concerned it is immaterial whether or not the note of 
$4,000 executed in September, 1887, was made payable to 
the plaintiff, C. H. Sloman, or to the Bank of Commerce; 
under the pleadings and proofs, the plaiutiff is entitled to 
a verdict less the amount due defendants as a set-vff, which 
must be determined by you, under the evidence and in- 
structions here given. And in arriving at a conclusion on 
that point you are instructed that if you find and believe 
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from the evidence under instructions given by the court, 
that in making the loan [to] the Kaufmans in September, 
1887, the plaintiff acted simply as an agent of the Kauf- 
mans in procuring said loan, and that the $400 retained 
by them was agreed upon and was paid them by the Kauf- 
mans as a commission for procuring said loan, then in 
that event the plaintiff would be entitled to receive such . 
commission and the said $400 could not be set off in this 
action.” 

The substance of Sloman’s testimony is that he acted. 
merely as a broker in procuring at their request a loan for 
the plaintiffs in error, and that to procure the same he was 
compelled to sign the note, and that the plaintiffs in error 
agreed to pay him four hundred dollars for these services. 
If this testimony is true, he would be entitled under the 
contract to the amount agreed upon. ‘The truth or falsity 
of the testimony was for the jury to determine, but the 
question must be fairly submitted to them, which seems to 
have been done. The note seems to have been renewed 
on the 2Ist of December, 1887, by giving one note for 
$2,100, due in sixty days, and one note for $1,000, due in 
ninety days. Partial payments were also made on the 
notes, the exact amount of which is uncertain. On renew- 
ing the notes Sloman seems to have charged the plaintiffs 
in error $200 for his services, but no particular point seems 
to be made on this. 

Objection is also made to the fourth instruction, which is 
as follows: “In determining the amount of set-off to be 
allowed against each note sued upon, you may properly 
determine, first, the whole of the set off to which defend- 
ants are entitled, and then prorate the same and deduct 
from the different notes, and bring in your separate ver- 
dicts in each case, provided that if you find the $1,000 
note sued on in case No. 197, Docket 7, was a renewal 
of one of the October notes under instruction, then you 
can duly prorate as to the set-off proper in the other two 
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cases.” It is claimed that the effect of this is to charge 
some of the plaintiffs in error more than their just pro- 
portion of the amount due. So far as appears the mak- 
ers of the notes are jointly liable thereon, and were jointly 
entitled to any set-off which might be proved against 
the notes. The case seems to have been tried on that 
theory and it is now too late to raise the objection. 
Upon the whole case there is no reversible error in the 
record, although we are not entirely satisfied that the whole 
scheme was not a device to evade the usury law; but the 
questions presented were peculiarly of a nature for the 
consideration of a jury, and we cannot say that the ver- 
dict is wrong. 
The judgment is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other Judges concur. 


JoHN CHARLES V. STATE OF NEBRASKA. 
[FrLED NovEMBER 20, 1889.] 


Burglary: REDUCTION OF SENTENCE. A young man, less than 
twenty-one years of age, of previous good character and habits, 
arrived in the city of Omaha in search of employment. He was 
without money, and fell in with several persons who induced 
him to drink intoxicating liquors, and thereafter persuaded him 
to burglariously enter a dwelling house in said city with one of 
their number. His associate escaped and he was found hid- 
ing in a closet in said house badly frightened. On an in- 
formation being filed against him, he pleaded guilty to the 
charge of burglary and was sentenced to imprisonment in the 
penitentiary for ten years. Held, That while the crime of burg- 
lary was one of a grave character, which ordinarily should be 
severely punished, yet in this case the punishment was too se- 
vere, and the term of imprisonment would be reduced so as to 
expire November 27, 1889, the sentence dating from June 30, 
1888. 


56 
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Error to the district court for Douglas county, Tried 
below before Grorr, J. 


G. M. Lambertson, for plaintiff in error, 
William Leese, Attorney General, for the state. 
MAXWELL, J. 


The plaintiff pleaded guilty in the district court of 
Douglas county to a charge of burglary and was sentenced 
to imprisonment in the penitentiary for ten years, to date 
from the 80th day of June, 1888. He now, by proceed- 
ings in error, applies for a reduction of sentence. It ap-° 
pears from the evidence before us that the plaintiff arrived 
‘ at the city of Omaha in the evening preceding the com- 
mission of the offense; that he was entirely without money 
and met some pretended friends, who invited him into a 
saloon to drink; that having imbibed a quantity of liquor 
his new found friends proposed to him that they enter 
the residence of John Sample of that city ; that in pursu- 
auce of the invitation of his friends, he went with one of 
them and they entered Sample’s residence. 

The plaintiff appears to have been in a partially dazed 
condition and had neither arms nor money on his person. 
The pretended friend escaped from the house —a pistol 
being fired by Mr. Sample after him. Soon afterwards the 
plaintiff was found in a closet in Sample’s house very much 
frightened. He was thereupon taken to jail and soon after- 
wards pleaded guilty to the cha:ge. In his sworn state- 
ment the plaintiff says: “That he comes of good parentage ; 
that he has never been arrested or convicted of any other 
offense; that he was only something over twenty years old 
—not twenty-one years old —at the date of the commission 
of this offense. Affiant says that he had left home to en- 
gage in business for himself about a year prior to the com- 
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mission of this offense; that he worked in the Hot Springs 
for one Mrs. , who kept a boarding house there over 
twelve months; that while so employed he became inti- 
mately acquainted with Messrs. and one ,of 
Iowa, who were then boarding with Mrs. ; that on 
leaving the Hot Springs he came to Kansas City and ex- 
pected to get employment there, but failing to get it came 
to Omaha on the night on which the burglary was com- 
mitted; that he reached that town without any money, 
and there fell in with some associates who prevailed upon 
him to take one or two or more drinks of liquor, and under 
the influence of liquor he was induced to enter upon the 
enterprise and to commit the offense in question. Affiant 
says that he has always been a sober, industrious, and 
law-abiding young man, that when he entered the house 
in question he was unarmed and had no money upon his 
person or any weapons with which to injure any one. He 
had no counsel at the time of the trial and he was so 
mortified and so ashamed of the offense in question, and so 
fearful that the news, if conveyed to his mother, would 
kill her, that he did not notify his parents so that they 
could give him help, and he entered a plea of guilty with- 
out consultation with any lawyer or without communicat- 
ing with his friends.” This statement is fully corroborated 
by a number of reliable witnesses and seems to be substan- 
tially correct. 

The crime of burglary is a serious one. The person 
who deliberately enters a dwelling for the purpose of lar- 
ceny or robbery not unfrequently has determined in his 
mind and is prepared to commit the still greater crime of 
murder if necessary to effect his object or secure his escape. 
Such a case, when fully established, should be severely 
punished, and perhaps the full limit of the law is not ex- 
cessive. The statute fixes the minimum punishment at 
one year and the maximum at ten. Between these pe- 
riods the court has a discretion in fixing the term of 
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imprisonment, the intention being that the court shall 
graduate it according to the facts of the case. It was never 
intended, however, to impose the full penalty of the law 
unless a case of great atrocity was shown. No doubt the 
prosecuting attorney and court were misled by his plea of 
guilty and hence failed to inquire into the circumstances, 
but nevertheless the sentence is entirely too severe and is 
conceded to be excessive by the attorney general. In 
Maxwell’s Criminal Procedure, p. 661, it is said: “ There 
is certainly a great difference in the character of the of- 
fense between the hardened villain who waylays and robs 
his victim, or who burglariously enters your dwelling at 
night with the intent to steal and murder if necessary, and 
the young man of previously good character, who has been 
guilty of some act which barely makes him criminally liable. 
In the one case the full punishment allowed by law, per- 
haps would not be too severe, particularly if the party had 
been previously convicted of a similar offense, while in the 
other, if the law will permit a punishment other than by 
imprisonment in the penitentiary and the consequent in- 
famy, it might, and probably would, have the effect there- 
after to make him a law-abiding citizen. In no case should 
the sentence exceed the bounds of just punishment. But 
little reformation may be expected from a prisoner smart- 
ing under a disproportionate and unjust sentence. The 
fact that he has been convicted of a crime does not author- 
ize the courts to deprive him of those rights which the law 
still recognizes, nor to treat him as one having no rights.” 

The above expresses our views in this case. The sen- 
tence will be reduced under the provisions of the statute so 
as to expire on the 27th day of November, 1889. 


JUDGMENT ACCORDINGLY. 


THE other Judges concur. 


INDEX. 


Abandonment. See Homestrap, 1. 


Acceptance. 

1. Any other than a cash proposition is not, of an offer to 
certain real estate agents to sell a farm “for $150.”? Bfor- 
TUL VD. DQVIB....cccccceecrescesecenenseccesenectonccsseenecseseese o8 781, 782 

2. Performance is, of offer not withdrawn, though made long 
previously, of compensation for services; where there is 
notice of such performance and no objection is made. 
Eomery 0. Cobbey ......cscccesscasecsocesceeceesescseeevsccaces ies esese ses 627 


3. Performance of service by attorney is, of offer implied 
from act of county board which retains for a second year, 
without agreement as to salary, an attorney,employed by 
it for previous year for $400; and such attorney cau re- 
cover only that sum, though he has stated, after begin- 
ning of second year, in presence of members of board, 
that he would not perform the service for such compensa- 
tion. Capps v. Adams County ........sececrerressrsveersrscererece 366 


Account Stated. See Liquors, 4, 5. 


Accretion. 
1. Evidence examined and found to show that land claimed 
as such was not. Bissell v. Fletcher .......ccceressseccesseseeses O85 
2. Where one claims title by, burden of proof is upon him 
to show that government survey and sale of Jand claimed 
were unauthorized and in violation of his rights. Id..... 586 


Acknowledgment. 
Where date of, differs from that of deed, former will prevail 
and copy of record is not inadmissible on account of such 
discrepancy. Buck v. Gage........ sesecevreesene senteesenesescccers 311 


Action Quia Timet. 

1. One who has been in the open, notorious, exclusive, ad- 
verse possession of real estate for ten years, acquires an 
absolute title thereto and may maintain an action to have 
certain deeds, which are clouds upon the title, set aside, 
and to quiet his possession in the premises. Tourtelotte v. 
PEACE wissrersrrcccreccscioecssesensdacenessocesesencccusesees toeneeaseeee » 64 
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2. In such case failure of plaintiff to allege and of court to 
find exclusive, adverse possession not material error after 
judgment, where proof shows possession to have been of 


that character. I[d........ccceccssccssecsesercsevesscecssscesee oo Oly 


Ad Quod Damnum. See Mitt Dams. 


Administration of Estates. 
1. Under sec. 202, ch. 23, Comp. Stats., administrator may 
maintain ejectment. Dundas v. Carson......... aseissicsedeede 
2. Right of administrator of late member of insolvent firm, 
inferior to that of firm creditors, they having a primary 
claim to partnership assets. Banka v. Steele...........cc0cere 


3. Where an attorney, knowing that his client is without 
authority in the matter, takes possession of a decedent’s 
personalty and converts it into money without adminis- 
tration, he is liable to the lawful administrator for value 
thereof without reference to whether or not he accounts 
to his client. Stevenson v. Valentine .........s..cceseees eeeeeeces 


Adverse Possession. See Esectment, 5. TAXEs, 2. 

1, Acts of notoriety, such as fencing the land, entering and 
making improvements, and paying taxes, are sufficient to 
constitute. Tourtelotte v. Pearce.......ccssecssecveccasceresseseeee 

2. One who is enjoying, does not impair his right to rely 
upon the statute of limitations, by purchasing the land at 
tax sale, and receiving and recording tax deed, nor is the 
Tunning of the statute suspended thereby. Griffith v. 


Affidavits. See ConTINUANCE. VARIANCE, 3. 

1, When taken in district court for purpose of procuring 
new trial, will not be considered by supreme court unless 
duly authenticated and preserved by bill of exceptions. 
Barluss v. Braash,.......00 sieve Sass sasevacssesssueavsduyesicerstees 

2. For attachment of real estate, when supplying defects in 
affidavit for service hy publication, and showing facts es- 
sential to confer jurisdiction, will be sufficient for both. 
Miller v. Eastman, ...csccsececorsscseeeas Os dUsbivbeseseiceceetedececcsacs 


Agency. See PRINCIPAL AND AGENT. REAL EsTAaTE AGENTS, 


Alimony. 
May be decreed in separate suit for, independent of divorce. 
Earle v. Earle..... sd onedecanescercverseccececens cacccccarevocncsccconece 


Amendment. See STATUTES. 
Will be allowed of a petition which, in describing land, 
changes the word “and’’ to “of,” making the whole 


62 


141 


62 


218 


413 


283 
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amount but five acres instead of two hundred and forty; 
there having been no stipniation to rely on such de- 
scription or to waive equitable defenses thereto. Freyv. 


Amercement. See SHERIFF. 


Answer. 
When failing to state a material fact (one necessary to show 


Appeal. See Courr—County, 2. EMINENT DomaIn, 2.- 


that defendant is entitled to make a certain defense) pre- 
sumption is that such fact does not exist. Cheney v. Dun- 
Lap. .rccccsecreecrces esecesiccs esGbaseei os dusvaretevessteese stsgenscerees coe 


PRACTICE, 1. REVIEW. 


1. The fact that a transcript from the justice’s court is mis- 


laid by one in charge of the office of attorney for appellant, 
and who was unacquainted with its character, is not a suf- 
ficient excuse for failing to file the same within the thirty 
days after judgment required by sec. 1011 of the Code. 
Lincoln Brick & Tile Works v. Hall.......... Sedbe tas dhesecea yeas 


. From judgment of justice of peace, to district court in ac- 


tion in replevin, not properly dismissed on ground of de- 
fault of plaintiff and failure to file petition in justice’s 
court, the record not showing an order of court requiring 
such petition to be filed by plaintiff, though latter made 
no appearance at the trial below, after the overruling of a 
motion for continuance. Sornborger v. Huffman.,...........0 


Appearance. . 


1. 


When a defendant appears specially to challenge the 
court’s jurisdiction over him, on ground of defect in 
service of summons, if objection is overruled, an answer 
to merits of case, without further objections to jurisdic- 
tion, followed by trial thereon, will be deemed a general 
appearance and a waiver of the objection. Walker v, 
DAUR OT ciiccvnscvecindes de Sessciscsvetes essa siseews oes ee Ue oer vededecedoses se 
Where an action was originally instituted without the con- 


873 


404 


877 


493 


106 


sent or knowledge of a portion of those named as plaint-— 


iffs, of which fact they made statements in writing, and 
such statements are the last expression of the parties on 
the subject, a decree of the district court in the case will 


be set aside as to such parties. Little v. Giles...........181, 198 


. But where some of such plaintiffs subsequently ratified, 


either by word or conduct, the action of an attorney, who 
commenced the suit, a decree as to them is valid. Jd.... .. 


Arrest. See CONSTABLES. OCCUPATION TAX. 
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Assessment. Seo TAXES. 


Assignment for Creditors. See PREFERENCES. 
Preference of a bona fide creditor to the exclusion of others 
not necessarily fraudulent. Britton v. Boyer........sscoceeoe 526 


Assumpsit. See PLEADING, 4. 
1. Instructions in action for money had and received, dis- 
cussed, Amos v. Townsend. .....c0..sccccacesssseccesssnnseseesOnay B24 
2. Evidence examined, and found to be of such a nature, 
without reference to its preponderance or weight, as to 
warrant the Verdict. Id.......cccsscecessseccceeees scsosecdeestvenes. O2O 


Attachment. See CHATTEL MorTGaGEs. EXEMPTION. 
1. Evidence examined and held to sustain verdict of jury 
that levy was wrongful. Bierbower v. Singer...........0.00. 414 
2. Will be dissolved where grounds of, are a debt fraudu- 
lently contracted and one not so incurred, though amount 
of latter is but$8.50. Meyerv. Evans.........000 sovesees 371, 372 


3. Undertaking in, under sec. 926 of the Civil Code, not void 
when signed by sureties alone and not by the plaintiff. 
Eckman v. Hammond. ...ccccccecccsecccesecserecvsscceesenesseessess 614 
Where attachment is wrongfully issued, a suit may be 
maintained on such undertaking without making the at- 
tachment plaintiff a party. Id......00.scssseceesseveeee acavensed . 611 
5. Where service is had upon an attachment defendant, and 

he appears, he cannot maintain a suit on the undertaking 

on the ground that the attachment was wrongfally issued, 

unless he have obtained a judgment of the court in which 

‘the proceeding was pending, discharging the attachment. 


- 


Attempts. 
_ 1. Law applicable to, discussed. Johnson v. State..........689-692 


2. Evidence held insufficient to establish attempt at rape. 
Td e2sccessesinsdiees v3t08de bfsbcievedea nas aGivt Late dets davetets dacigucanenctive 689 

3. As distinguished from intention. Id... iedewseeeceers B92 

Attorney. See ERror,3. FoROIBLE EXTRY AND DETAINER 

1. Ratification of acts of,in commencing suit without au- 
thority. Little v. Giles.........00+ ivovledaveststevecvesenernes 181, 190 

2. Performance of services by, is a sufficient acceptance of 
offer of compensation therefor, where there is notice of 
such performance and no objection is made. Emery v. 
Cobbey .....0. sv ersencerensseseesenecsoenes siewseis seectceessereessseceere OT 

3. Liable for value of a decedent’s personalty, appropriated ‘ 
while knowing that his client is without authority in the 


INDEX. 889 


matter, whether he accounts to such client or not. Stev- 
ENGON V. VAlENliNe .....cccecccccsccerscsessevecscscccsccssccesesescesces 


4, When employed by county board for one year at $400, and 
retained for following year without agreement as to salary, 
can recover only $400, though he has stated’ after begin- 
ning of second year, in presence of members of board, 
that he would not perform the service for thatsum. Capps 
wo. Adams County w....cecsececees Borsiveees Aiiscbaedoasatetascsiateceac’ 


5. Where a client recovers a judgment under an agreement 
with his attorneys that they are to have one-half, for 
which amount they have filed a lien; and afterwards the 
defendant in the action recovers a judgment against such 
. client and seeks to set off one judgment against tbe other, 
and, without making an issue in the pleadings, to reduce 
the amount of the claim of the attorneys, latter neverthe- 
less have a lien for the full amount agreed on. Ward v. 
Walson ......00008 serensocecccecess a veteceeserscccscerecsaes 


Award. See Manpamus. 
Bailment. 

A hotel clerk who receipts for a valuable registered letter, 
directed to a guest at the hotel, but which is lost before 
reaching him, is liable to the carrier who is required by 
the P. O. department to bear the Joss. Joslyn v. King..40, 

Banks. See PArtits, 2,3. PRINCIPAL AND AGENT, 1-3. 
Bills and Notes. See NEGOTIABLE INSTRUMENTS. 


Bills of Exceptions. See TRANSCRIPT. 
1. Plats introduced in evidence should be attached to. R. 
Vi. RB. Co. v. Fink....cccccsorccsssene sdexidieasatecstavets wesee 


2. If not allowed or certified to by trial judge, nor by clerk 
of district court, as provided by statute, may, on motion, 
be stricken -from the files in the supreme court. Hollo- 
way v. Schooley........+- sssovescsseustavsetvastactessesses terenee O06, 


3. Time for preparing, under sec. 311 of Code, not extended 
by delay of judge in ruling on motion for new trial. City 
of Seward v. Klenk........0. ooeereraseese tee seeneceseeeeecescececescoens 


4, Where served after time, right of objection thereto not 


waived by retaining the biJ] more thau the ten days. Zd.. 


5. Supreme court, in exercise of its appellate jurisdiction, 
cannot correct. Hoagland v. Van Etten 


6. When it is shown that there are errors in; that important 
evidence has been omitted and other evidence inserted; 
supreme court will remand the bill to the trial judge 
for correction. Jd, 


344 


366 


770 


41 


662 


616 


621 
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%. In settling, parties should comply strictly with the statute. 
Greenwood 0. Craig ..rcoreceserseaneceecees eacse’ snedieddescavtensescsce Oe 
8. When not served within the fifteen days allowed by sec. 
311 of the Code, and the record fails to show an extension 
of time, and the trial judge refuses to correct the record, 
latter has no authority to sign the bill on the gronnd that 
an attorney in the case is under a wrong impression as to 
his rights, and snch bill will be quashed on motion. Jd. 


Bonds. See Country Bonps. STATUTES, 1-5. WorDs AND 
PHRASES, 1. 


1. Where, in an action in replevin, there is a failure to give 
a replevin undertaking and the action proceeds under sec. 
193 of the Code, it becomes in substance an action in ¢rover 
and judgment, when in plaintiff’s favor, should be for 
damages due him, not for return of property. Philleov. 


MeDonald........- duce heucddyestasscets Seema eseseesen Waveveasesetissescee 145 
2. In an action apon a bond guaranteeing the payment of 
certain notes to be sold to the obligee, an instruction 
which fails to mention the element of sale is prejudicial, 
as it states the right to recover more broadly thau the 
bond. Klosterman v. Olcoit......... ates ddenesenes tecteeseccecrceeee. 686 
Bondsmen. 
Of one licensed to sell intoxicating liquors; liability for loss 
of means of suppart. Sellars v. Foster....... oeeeseseveesscasoes 118 
Poffenbarger v. Amith ......4 Vadsdeswesenceventens enecececereeresseeses UID 


Bonus. See Usury, 1. 
Burden of Proof. See ONUS PROBANDI. 
Burglary. 


Senteuce for, of ten years, reduced, as being too severe for a 
youth of previous good character who had been led into 
the crime by evil associates. Charles v. Siale.........0se0000. 884 


Cancellation. 
Payment of a judgment by one of several joint defendants 
is. Potvin v. Meyers. ..crecosscerecssorsere eseeeaves sereeeeereet00, 757 


Challenge. See Juzors, 3. 


Chattel Mortgages. See INSURANCE, 2. 


Bona fide mortgagee has a lien prior to that of attaching 
creditors, and may replevy the property aiter it has been 
attached by them, and retain it at least until his claim is 
satisfied. Davis v. Scoit.......c.cccec0 ease Suasueaseus rere Pre 643 


Cities. See MUNICIPAL CORPORATIONS. TAXks, 34. 
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Commission. 

Real estate agent entitled to, if, being employed to dispose 
of certain land, he effects a contract therefor between par- 
ties, though one of them afterwards refuses to comply 
with its terms. Greenwood v. Burton. .......0.cssereesecsscosees 


Compilation. 
Omission of editor of General Statutes to insert an act in, 
does not invalidate such act Fenton v. Yule. ........+0+.753, 


Conditions. See Insurancsg, 1, 2. 


Confession and Avoidance. 

Ap answer in an action on acconnt stated amounts to, 
where defendant sets up for a counter-claim that the 
amount asked was for intoxicating liqnors sold by plaint- 
iffs, who were wholesale dealers, without license. Snch 
answer renders proof by plaintiffs of their account or 
statement unnecessary, and, upon proof by defendants of 
matter pleaded in avoidance, wonld amount to a full de- 
fense. Gillen v. Riley......... wa bidentecoeeee ewes vedscasacseayevs osets 


Consideration. See FRAUDULENT CONVEYANCES, 2, 3. SURE- 
TYSHIP. , 

Delivery of property upon the faith of a promise made prior 

thereto is asufficient. Lindsey v. Heaton. ...scccccsecvecenvees 


Conspiracy. 

1. A petition which alleges that defendants, B., plaintiff's 
partner, A., creditor of the firm, and H., entered into a 
conspiracy by which plaintiff was induced to sign a bill 
of sale of his interest in the firm’s stock of goods; A. rep- 
resenting that when he had satisfied his claim he would 
return balance of plaintiff’s interest, but instead turned 
it over to B. & H.; states 8 cause of action against all de- 
fendants. Booker v. Puyear.....ccccccerecseccccenvsseve Sasiatiseets 

2. In such case verdict may be returned for amount of dam- 
ages sustained by plaintiff, though tbere has been no proof 
that any two of defendants actually conspired to cause 
the same.  Ldu........scceccescsceeecenneceee torevees egeieer ees sevietas 


Constables. 
Cannot demand in advance as a condition precedent to per- 
formance of duty, such as summoninga jury. Beach v. 
State, ex rel. Emmons....... eb acbeiaesedae ccsedenenetees ucaiSereedeesece 


Constitutional Law. See STaTurss, 2, 4,7. 
Under sec. 5, art. 9, Const., county bonds issued prior to No- 
vember 1, 1875, are excepted from the provisions as to the 
limits of tax levy. Baird v. Todd.......sssecccsescreccensneesees 
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163 
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360 


400 
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Construction. 


Of ambiguous terms of written contract, by parties to same, 


as evidenced by their acts, entitled to great if not control- 
ling weight. Rathbun v. McConnell.....1..cs000 didesardtsbenvss 


Continuance. 


1. 


Facts stated in affidavit in support of a motion for, will, 
for purposes of motion, be taken as true, and latter should 
be sustained where facts are sufficient. Gandy v. Slate.... 
Counter affidavits in resistance to such motion shorld 
not be received. [d........ceseccesesseceen cones seebeouaesossves 719, 


Affidavit for, on account of absent witnesses, insufficient, 
whieh fails to show probability of obtaining either their 
attendance or testimony, if time be granted, or that the 
same facts cannot be proven by other witnesses. Rowland 
©. Shephard... cccccccseecees seidevdbassastees sinseseceesdedwcsss piarcersee 


Where the record shows no evidence offered except the 
affidavit for continuance, and the county judge’s docket 
contains a recital that the motion was overruled ‘‘as not 
appearing sufficient to the court,” etc., not error for the 
district court to refuse to reverse the holding of tbe county 
judge, on the ground that other evidence was heard con- 
tradicting the affidavit. Jd. 


. 


Contract. See ACCEPTANCE. CONSIDERATION. ENTIRE CON- 


TRACT. INSURANCE. MEETING OF MINDS. REFOR- 
MATION. SALE. STATUTE OF FrauDS. TOWNSHIPS, 
1,2. Wagerine ConTRACT. 


Where terms are ambiguous, practical constraction of 
them by the parties is entitled to great if not controlling 
influence. Rathbun v, MeConnell....cccccccceccecssssecesececceeee 


Privity of, not necessary to enable a mortgagee to recover 
directly from a purchaser of the premises, who has as- 
sumed the mortgage debt. Keedle v. Flack........-.sc0.ccsee 


Where a contract for the sale of a threshing machine pro- 
vides that delivery of the same by plaintiff before settle- 
ment shall be a waiver of the terms of a warranty 
contained therein and plaintiff’s agent allows the machine 
to be taken on trial, without performance of any conditions 
on defendant’s part, there is no sale under the terms. 
Aultman v. Trout. .....0 avseseceeees drecsecesececes races coverecessoncas 


. Where such contract requires written notice of failure of 


warranty, to the company manufacturing the machine, as 
weil as to the local agent, but the company’s address is 
not given, and the defendant’s understanding of English 


244 


719 


720 


499 


208 


INDEX. 893 


is limited, while the agent with whom he deals has su- 
perior intelligence and busiuess capacity, the former will 
not be held to the strict letter of the contract. Jd. 

. In such case, where verbal notice is given the local agent, 
who notifies the general agent, and an expert is sent who 
attempts to adjust the machine and fails, such facts con- 
stitute a waiver of the written notice required. Id...210, 211! 


qn 


Contributory Negligence. 
Evidence examined and found not to establish. City of 
Wahoo. Bethe soca: icctves csv ccvecdecsiceteciverscaesvecciseatenessceces 77 


Conversion. See ADMINISTRATION OF ESTATES. 
Where goods are wrongfully taken, even by a sheriff, and 
in good faith and sold under an execution, measure of 
damages due owner is market value of goods at time and 
place of taking. Barlussv Braash........ dowd bes wslasceccsssess 220 


Conveyances. See DEED. FRAUDULENT CONVEYANCES. 


Corporations, See EVIDENCE, 11,12. PARrTigs, 2,3. RAIL- 
ROADS. TRADE NAMES. VICE-PRINCIPALS. 


Costs. 

In supreme court, in case stated, ordered to be divided 
equally hetween the parties on filing of remittitur. Car- 
ter v. TUNsON .rscsecsaccsecseree peseeees wecareccossecasccesoossccesssens L7G 

Counter-Claim. See SET-orr. 
Counties. See Summons. WoRDS AND PHRASES, 1, 

1. Where a county is formed by dividing one already organ- 
ized, jurisdiction of county treasarer of old county over 
new céases, and it is not his duty to collect from latter 
unpaid taxes levied prior to division. State, ex rel. Mal- 
Lay, V. Clevenger ....ccesecsesssseceeccesnceseescrssseeseesenes seccceseeee 424. 

2. In such case, where one of the counties is not before the 


court, the question as to who is entitled to such taxes can- 
not be decided. Id..........0006 esunloaseaveccnenbs siden sescdeaveevas 423 


County Attorney. See ATTORNEY, 4. 
1. In criminal prosecutions may be assisted by counsel em- 
ployed on private account. Gandy v. State....... aadewes 721, 723. 
2. Of county to which and not from which change of venue 
is made, should prosecute in crimiual cases. TId....... 725, 726 
3. Where county attorney of county to which such change of 
venue is effected is under disability of having appeared as 
counsel for the aceused in the case, court should appoint 
one to act in his stead, [d.......escsseesserseceevees Weucdsvessebuse 726 


894 INDEX. 


County Board. See ATTorNEY, 4. STATUTES, 1-5. 


County Bonds. See STATUTES, 1-5. 

When issued prior to November 1, 1875, are not to he con- 
sidered in determining whether or not a proposed levy ex- 
ceeds the limit fixed by sec. 5, art. 9, Const.; since the 
exception there made includes such bonds. Baird v. 
Todd ....... a gusaeeibdsGiecnsieseseses cose adele steed sue dcadiuweesvediecss sevecee TOB 


Coupons. See INTEREST. 


Court—County. See Summons, 2. 

1. Has not jurisdiction, but district court has, to set aside 
deed obtained by fraudulent representations. Barker o. 

« Barker ...ccsccccenssecessveverenecsscccccccoccccosccoseccocececesccescscce LOT 
2. Appeals from, are, under secs. 42, 43, ch. 20, Comp. Stats., 
taken in time when the bond is filed twenty-seven days 
after an adverse judgment, and the transcript filed with 
the clerk of the district court within ten days thereafter. 

Davis v, Davis........0 secaccssccesreccsensescccnccsensesseosscensOOly 8E2 


Court—District. See FaLst REPRESENTATIONS, 2. 
Court—Justice’s. See APPEAL,2. JUSTICE OF PEACE. 


Court—Supreme. See Bizxts or Exceptions, 2, 5, 6, 7. 
Liquors, 3. MANDamMus, 2. PRacrics, 4, 5. Reg- 
VIEW. 
1. Costs in, in case stated, ordered to be divided equally be- 
tween parties on filing of remittitur. Carter v. Munson..... 179 


2. Cannot reinstate a cause inthe district court which has 
be :n voluntarily dismissed there. Grimes v. Chamberlain 610 
3. Decree of, will not be modified so as to grant relief not 
sought in the original action, and which requires a recon- 
struction of the pleadings. Wilhelmsen v. Bentley.....659, 660 


Court House. 


Designation of ground in proposition for erection of, mere 
surplusage, unless it appear plainly that voters were mis- 
led thereby. Fenton v. Yule .....sccessssseccescerensccesee ssseeeee 768 


Creditor’s Bill. See FRAUDULENT CONVEYANCES, 5-7. 


Is the proper remedy for parties who have purchased the in- 
terest of one of two members of a firm, knowing that the 
remaining partner was indebted to such firm, where such 
partner has mortgaged or transferred his property; and 
such mortgage or transfer will not be annulled at the suit 
of the purchasing parties. Warren v. Peabody......... soeces CO4 
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Criminal Law. See specific crimes. ATTEMPTS. CONSTA- 
BLES. CONTINUANCE. -COUNTY ATTORNEY. EvI- 
DENCE, 3, 14. INFORMATION. VARIANCE. VENUE. 


Cross-Examination. See EVIDENCE, 3. TRIAL, 1. 


Damages. See EMINENT DoMAIN, 2. EVIDENCE, 4. FENCES, 
2. MANDAMUS, 3,4. Review, 4. REPLEVIN, 5, 6, 7. 

1, Found not excessive under the evidence, in an action for 
indecent assault, Atkins v. Gladwish.......cccsccvccsecseecoeee 


2. Basis of assfssment in action fot loss of support caused by 


intoxicating liquors, discussed. Sellars v. Foster ....... 128, 


3. Measure of, where goods are wrongfully taken even by a 
sheriff, in good faith, and sold under execution, is mar- 
ket value of goods at time and place of taking. Barlass v. 
Braash..cccscce scree sreecadevsbece aisadanvSsdocdyoedesaciecde seer noncretes 
Where a sheriff levied upon goods in a store, which were 
afterwards shown to be the property of a stranger to the 
execution, the jury, in estimating damages due latter, for 
illegal detention of property, will not be confined to net 
income of store at time of levy, but may consider all other 
elements of damage shown upon the trial. Schars v. Barnd. 
5. In such case, where about a week intervened between the 
levy and the restoration of the goods to the plaintiff, un- 
der the proceeding in replevin, a verdict of $150 damages 
was not excessive. Jd. 
Dams. See MILL Dams. 


Decree. See CouRT—SuPREME, 3. 


> 


Deed. See FRAUDULENT CONVEYANCES, 1. 

1. Where original, does not belong to defendant in ejectment, 
who seeks to prove title in a stranger as a defense, copy 
of record is, under sec. 13, ch. 72, Comp. Stats., compe- 
tent in first instance without proving loss of original or 
that it is not under control of party seeking to use it. 
Buck V. GAC. ..ccvecsecescscccecscccecceecsareceesecons sadestebevecedess 

2. Such record is admissible though there be a discrepancy 
between dates of deed and acknowledgment. Id............ 


Default. 
Failure to enter, against a defendant who has been duly served 
with process, and failed to answer, not error. Likes »v. 


Wildish.. «2... cccoees USéle eo sdesdesetcees dese seenccues veusWsansvecudaiese 
Definitions. See WoRDS AND PHRASES. 
Demurrer. 


1. Objections to overruling of, waived if defendant answers 
over and goes to trial upon the merits. Buck v. Reed 
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310 
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2. Judgment on, under Code as at common lJaw,should be 
against party whose pleading was first defective in sub- 
stance. Hower v. Aultman......cccccsccecccccecccsceeesncees eiasees 255 


a 


Where a petition showed upon its face that the cause of 
action was barred by the statute of limitations, and an an- 
swer was filed pleading the statute of another state, 
in which defendant resided at time of service upon him, 
to which plaintiff filed a general demurrer, held, that the 
allegations of the answer constituted a defense, and that 
the demurrer should have been overruled. IJd................ 251 


Disclaimer. 
1. When made by a portion of those named as plaintiffs, as 
to the authority to act, of attorneys who commenced suit 
in their behalf, will, if final, be sufficient ground for set- 
ting aside a decree in the case as to such parties. Little 
©. Giled.r..crecseessess bescwPadveests susawiee iisasSeeeeco sists lites ss 181, 198 
2. But if some of those who disclaimed subsequently ratify, 
by word or conduct the acts of such attorneys, a decree as 
to them is valid. Jd............ccccenecsccesvecweceens aaseesuxe secee LBL 


Dismissal. 
1. Entry of, terminates court’s jurisdiction over cause, ex~ 


cept for purpose of rendering judgment for costs. Grimes 

DV. Chamberlain. .....ccccsvececccecccscsscnceosuee socvcetseseesces acdeaese 610 
2. Reinstatement must be by court in which cause was pend- 

ing attime of. Jd. 

3. Order of district court refusing, is not a final order. Jd... 611 
Dissolution. See ATTACHMENT, 2,5. PARTNERSHIP, 3. 
Dower. See Homestgeap, 1. 

Drunkenness. See EVIDENCE, 23, 24. Liquors, 1. 
Ejectment. See Evipence, 9-11. 
1. May be maintained by administrator. Dundas v. Carson.. 641 
2. Plaintiff in, must recover, if at all, upon strength of his 


own title, not upon weakness of that of his adversary. 
Buck v. Hage ....cccccccrccecccccscccseccececersns Seseseesécesesecsse -. 310 
3. In action of, where title in a stranger is set up by defend- 
ant, and it sufficiently appears that original deed does not 
belong to him, copy of record will, under sec. 13, ch. 73, 
Comp. Stats., be competent evidence in first instance, with- 
out proving loss of original, or that it is not nnder con- 
tro] of party seeking to use it. Id. d 
4. All occupants must be joined in, that the judgment may 
be conclusive upon them, unless some of them are so in 


5. 
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privity with a co-defendant as to be concluded by a judg- 
ment against latter. Tarkington v. Link. .........-s.ce00e 828, 
Hence, one who has not been made 2 party but is in pos- 
session adverse to plaintiff in ejectment, may enjoin latter 
from ousting him; but such injunction will not prevent 
plaintiff from bringing suit to eject such occupant and 
submitting the facts as to possession toajury. Id......00 


Electrie Light Wires. 


1, 


In an action by a telephone company, to enjoin an electric 
light company from erecting its poles and wires on the 
same street with the telephone wires; where it is shown 
that, before construction of latter, defendant, under an 
ordinance duly passed, had constructed its plant and a 
part of its line upon said street; had decided upon public 
grounds which it would occupy, given notice of the fact 
to plaintiff (whose officers expressed their approval), com- 
menced the erection of its line on the designated route, 
when plaintiff erected its poles and wires thereon and 
completed said line immediately thereafter; the finding 
of the district court, that defendant first occupied the 
street, is sustained hy the evidence, and the injunction 


829 


829 


properly refused. Neb. Telephone Co.v. York Gas, ete., Co...304-6 


In such case, where it is shown on the trial, and practically 
admitted by defendant’s attorneys and witnesses, that 
nearness of telephone wire would not impair usefulness of 
electric light wire, and no affirmative relief is sought, 
either by answer or at trial, decree restraining plaintiff 
from placing its wires near those of defendant, to that 
extent vacated. Id..........- sheedectecnesestusves seataseewehecsenunes 


Embezzlement. See PRINCIPAL AND AGENT, 1. EvI- 


DENCE, 24. 


Eminent Domain. See REVIEW, 4. 


1. 


Foreign railroad corporations cannot, under sec. 8, art. 11, 
Const., exercise right of, or acqnire right of way; nor can 
they do so indirectly through domestic corporations, 
Koenig v. C., B. & Q. B. Con.sccseree scone jesek as iaebseescesetia Sabi nes 


When a railway company, which has appealed from an 
award of damages for right of way, decides not to prose- 
cute the appeal, the proper motion is to affirm the award; 
as such motion, if sustained, will carry interest and cosis. 
Robbins v. O. & NP. B. Cousecsveessees soateea wdleguesssseetsecose nite 


Entire Contract. 
An insurance policy covering and separately deseriding realty 


57 


300 


704 


16 
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and various classes of personalty, the latter not being spe- 
cifically named, is not. State Ins. Co. v. Schreck.........533, 534 


Error. See Review. 
1. Must affirmatively appear. Bair v. People’s Bank...... evens OTF 


2. In not directing a verdict for the plaintiff. Seiberling v. 
DMG EE .......0ccersvecrccsscnceccsscsscccsscensccssesesscsccecssssessneces OOD 

3. Improper remarks of counsel do not constitute reversible, 
where court reprimands counsel therefor and tells the 
jury to disregard the remarks. Atkins v. Gladwish...... 851, 852 


Estoppel. See EvipEncz, 11. FRAUDULENT REPRESENTA- 
TIONS, 1, PARTIES, 2. 

A husband is not estopped to claim as exempt certain prop- 
erty which he has transferred to his wife, even though he 
testifies in a replevin suit by the wife against the sheriff 
who had levied an attachment on the property (in which 
suit the latter was held to be the husband’s) that the same 
was his wife’s, and he had no interest therein. State, ex 
rel. Stevens, v. CATSON.......sserecesccecesssescssnscenersccescsosscceens 506 


Evidence. See ASsusPsIT,2. ATTEMPTS, 2. CONSPTRACY, 2. 
INSURANCE, 3, 4,7. ONUS PROBANDI. PeErRJuRy, 1, 
2. PLEADING, 2,4. RaApz,1,2. Triat,1. Usury, 4. 
WAGERING CONTRACT. WITNESSES. 
1, In case stated, not error to admit replevin bond in an- 
other action. Barlass v. Bradsh............cccscconccescsacscocees 222 


2. Nor to exclude appraisal of goods replevied. Zd........ sees 223 
3. In a prosecution for rape, error cannot be predicated by 
the accused on testimony first drawn out on cross-exam- 
ination by his attorneys. Reynolds v. State........cse.cesescose 93 
4. In an action for damages for an indecent assault, evidence 
as to aschool district feud in which defendant was in- 
volved, properly excluded. Atkins v. Gladwish........c...0.. B51 
5. Where principal witness was a woman of questionable 
character, but her testimony was corroborated by circum- 
stances and bv other witnesses, held, that the findings be- 
low would not be set aside for insufficient evidence, 
Stevenson v. Valentine.....ccercsecsereess Cn ee een eeseetcerseecsens sean 343 
Tables showing the expectancy of life printed in a law 
book of general acceptance in the courts of this state, as 
the Carlisle tables of expectancy, admissible in evidence 
without further authentication. Sellarsv. Foster.......... +- 123 


od 


7. Tbough error to admit an excerpt in the form of a table 
of expectancy, containing no extrinsic evidence of au- 
thenticity, it is error without prejudice, where such 
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excerpt is more favorable to party excepting than the Car- 


, lisle tables as contained in abook properly admitted. Jd. 


10. 


11. 


12. 


Party complaining of rejection of testimony, must have 
offered the same, clearly indicating what he expected to 
prove, in order to be entitled to a review of the ruling of 
the court below. Td.......seseccecese wldiseees sievebsevedees ool 24, 125 


. In ejectment, where title ina stranger is set up by de- 


fendant, and it sufficiently appears that original deed does 

not belong to him, copy of record is, under sec. 13, ch. 73, © 
Comp. Stats., competent in first instance without proving 

loss of original, or that it is not under control of party 
seeking to use it. Buck v. Gage... ...0e0ee eee eeeen sreeeesees . 316 
Such record is admissible even where there is a discrep- 
ancy between date of deed and that of acknowledgment. 
Id...... eduednscoacsdasesseSaccuceses Sechabece sseusvacvsdcuvensetncseuees « 311 
In such case, where plaintiff has been member and agent 

of a company, he cannot afterwards question its capac- 

ity as a grantee, and strict proof of its incorporation will 
not'be required. Buck v. Gage........ siaesietedeetaceats e311, 312 


In such case, not necessary to prove continuing title in 


. company, where there was no defeasance in its title deeds 


13 


and no proof of conveyance to another. I@..........sese0008 312 
If conflicting, but taken before a referee, will be examined 


- in detail by supreme court, when, if witnesses had been 


14, 


1b. 


before the district court, its judgment would have. been 
affirmed without further inquiry. Carter v. Munson ...... 17 


On voir dire examination in criminal] prosecution not error 
to refuse to allow connsel to inquire as to what certain 
remarks of a juror coucerning accused tended to show, or 
whether such juror would give equal credit to the testi- 
mony of all witnesses, Gandy v. State ............/08, 727, 732 
In an action of replevin for possession of personalty al- 
leged to have been exchanged for a farm in another state, 
which defendant but not plaintiff had seen, as the former 
knew, proper for plaintiff to testify that defendant repre- 


- sented the property as worth $3,000, knowing that it was 


16. 


not worth over half that sum; also that plaintiff relied 
upon the statements and made the transaction for that 
reason. Cressler v. Rees.....eve0es teseneeereeneeee seeteeeresencanans 518 
‘Not proper for plaintiff to testify that he had been en- 
gaged in the real estate business in Iowa and Nebraska, 
and knew the character and value of property there, it 


' being conceded that he knew nothing of the farm in ques- 
- tion, or of real estate values in its immediate neighbor- 
« ROOK, Tdi nssccccccrecnsesssverarersrsessversevacesssesssesccesveeesD18, 519 
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In an action on an account stated, defendant set up fora 
counter-claim that the amount claimed was for intox- 
icating liquors sold by plaintiffs, who were wholesale deal- 
ers, without license. Held, That such answer amounted 
to a plea of confession and avoidance and rendered proof 
of their account by plaintiffs unnecessary, and upon proof 
by defendants of matter pleaded in avoidance, would 
amount toa full defense. Gillen v. Riley.....cccsececssseceroes 


In such case, it was incumbent on defendants to prove, at 
least prima facie, that plaintiffs sold the liquor sued for, 
without license. Id........ goteeeaweeeevee Nese casilssustessaenes wasdeee 


In an action for false imprisonment against three defend- 
ants, one of whom had procured the issuance by one of 
the otbers, a justice of the peace, of a warrant, by virtue 
of which the remaining one, a constable, arrested and 
imprisoned plaintiff, the warrant and complaint upon 
which it was issued are admissible in evidence. Forbea v. 


WHACK assess cai ssc aseds scendsecesceseusicdessscesddcesdeuvssésdesecesvoseees 


In such action, where a part of the damages sustained by 
plaintiff consisted of tbe expenses of a habeas corpus pro- 
ceeding in the county court, by which he was released from 
imprisonment, the county court docket, containing the en- 
tries of such proceedings, is also admissible. Td. 


In an action upon quantum meruit for compensation for 
services performed at request of defendant, who afterwards 
denied the employment, not error to permit plaintiff to 
testify that defendant represented the services as worth, 


‘ and guaranteed the payment of, a certain sum, etc.; the 


22. 


offer as to price not having been accepted by plaintiff. 
Such evidence would not establish an express contract as 
to price. Walker v. Turner ........+. ee seccceececconsescces Peererrers 


In such case, when defendant alleged in his answer that 
plaintiff's services were rendered exclusively for the water 
works company, and that he had been fully paid therefor, 
not error to reject a receipt for $1,000 offered in evidence, 
given by plaintiff to the water works company, there be- 
ing no proof that the employment or payment by the 


163 


169 


117 


107 


company was intended to cover the whole time of plaint- — 


iff and his efforts on behalf of defendant in securing the 
adoption of his pump. 14...........esessessceeccesesssrecceescees 


In an action for loss of means of support, by the suicide 
of the husband and father of the plaintiffs, which was al- 
leged to have been caused by continued intoxication from 
liquor furnished by defendants, where there is proof tend- 
ing to show that deceased had been under the influence of 


108 
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such liquor for a considerable time, but that for a few 
days before the suicide he was sober, and that the deed 
was deliberate, physicians may testify in answer to ques- 
tions as to the probable effect, in causing suicide, of the 
continued use of intoxicating drinks. Poffenbarger v. 
Smith ....c000e Saxeiaspesba eeeseeesteseetccseeececsaseerecettssscersssceesses TOD 
24. But in such case evidence is not admissible that on the 
day of the suicide deceased was charged with embezzle- 
MON Gs. Tdi cies scssesceessveessecssese'sscsesevestesscvevcetess deesied DOs. 104 


Exceptions. See Instructions, 1. 


Executors and Administrators. See ADMINISTRATION OF 
ESTATES. 
Exemption. 
1. Debtor not deprived of, under sees. 521, 522, of the Code, 
by a judgment and order of sale, after attachment pro- 
ceedings. State, ex rel. Stevens, v. CATSON.......00...000 ....501, 502 
2. Nor is he so deprived by the fact that he has transferred 
to his wife property claimed as exempt, and testified on 
the trial of an action in replevin (instituted by the wife 
against the sheriff who levied the attachment, and in 
which the property was held to be the husband’s) that 
such property was his wife’s and he had no interest there- 
in. Td. .ccesccecseveeeesevecens wilaaes cb jebdesensedsaavenseectess a.ee-501, 508 


Experts. See EVIDENCE, 23. 


Extradition. 

Sec. 330, et seg., Crim Code, relative to interstate extradi- 
tion, intends that a charge must bs pending against the 
accused in the state where the offense is alleged to have 
been committed, made before the proper authority, and 
in the required form ; and a complaint before a magistrate 
in this state, which fails to allege that a charge is so pend- 
ing, will not coufer jurisdiction upon the magistrate. 
Forbes v. Hicks .......cssccceesseeseees eesdeess Racdenssusnoisesetouastes’ 116 


False Imprisonment. See EvIDENCEH, 18, 19. ExTRapI- 
TION. 
False Representations. 

1, Where a wife consents to sign a deed, conveying the home- 
stead of which she and her husband are in possession, 
only upon the assurances of those employed by the gran- 
tee to procure the deed, in effect, that she would lose none 
of her rights thereby, the grantee is bound by such repre- 
sentations and the deed will be set aside. Barker vo. 
Barker ...sccccvscsvcccecsseeversese tesvetecccseecseecessecseessceseee 130, 137 
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Fees. 


INDEX. 


In such case, district court, not county court, has juris- 
diction to set aside the deed. Id. 


See CoNSTABLES. 


Fellow-Servants. See Vice-PRINCIPALS. 


Fences. 


1 


Where it appears that city limits, with buildings thereon, 
extend along one side of certain necessary side tracks of a 
railway, the land on the other side not being platted, and 
that cattle guard and fence would be inconvenient and 
unsafe for the company’s employes, such company is not 
required to fence its tracks at that point. C., B. dQ. R. 
Co. v. Hogan.......sccsceees waig ivinvaeadetGaveucesscandadestevsedeveacaeets 


There can be no recovery for stock killed by engines at 
such a place, when neither the owner of the stock nor the 
company is guilty of negligence. Id. 


Final Order. 


1. 


2. 


Refusal of district court to dismiss a cause is not. Grimes 
V. Chamberlaine..cccccconcsccsaccsccesesscesseces ecokeseeeecrecessodexsst 
Ruling on a motion to discharge an attachment is. Eck- 


man v. Hammond.......ccccececeres Siespesseseeneecdeceevess sieiScensss 


Forcible Entry and Detainer. 
1. Where it appears that an attorney is lawfally in possession 


of certaiu premises, by virtue of an agreement, in pursu- 
ance of which he obtained recognition of a client’s claim 
to a half-interest in the same; that he collected rents and 
obtained a judgment of ouster against a tenant, who then 
took a lease from him; but that the client made a deed, 
not introduced in evidence, of her interest in the premises; 
there is not sufficient to show that the attorney is a tres- 
passer, and his possession cannot be divested by force. 
Estabrook v. Hateroth........... bales icaveae'ss sdeciedes'eoSeetieaes 800 


, 


. The question of whether or not such possession had law- 


fully terminated, is one for the jury, and it is error for 
the court to direct a verdict for defendant. Tu....... sistas 


Foreclosure. See MorTGaAGeEs, 2. SHERIFF, 2. 


Foreign Laws. See EXTRADITION. LIMITATION OF Ac- 


TIONS, 1. 


Forfeiture. See INSURANCE, I, 2,9. 


Forgery. See PRINCIPAL AND AGENT, 2, 3. 


Fraud. See PREFERENCES. 
Is a question of fact for the jury. Springfield, ete., Ins. Co. ». 
Wiha ir.casese ned te nsbes sceecesstececeoewestecan ava posescls srestetes seocecen 657 


807 


614 


801 
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fraudulent Conveyances. See CReprTor’s BILL. 

1. A deed executed by one free from debt, but which is con- 
cealed and not recorded, will not be upheld as against 
those to whom the grantor has snbsequently incurred ob- 
ligations. Steele v. Coon ......ce0ccsescoaseeres as edeiuseics sroseeteee 597 

2. A conveyance through another between husband and wife, 
though it will he closely scrutinized, is not necessarily 
fraudulent as against creditors, and will be upheld to the 
extent of the actual consideration passing. Jd............... 598 

3. Such consideration does not include the value of a home- 
stead conveyed as a part of the transaction, and the re- 
mainder to vest in the heirs of the holder of the general 
title thereto will not be regarded as adding to such con- 
Sideration. [d.......gseecscececessececscvsesesanencesecsecenes see 599, 600 

4. Under the circumstances of the case, held, that the title 
conveyed wa3 subject to the equities and liens of the cred- 
itor. Id.,...s.000. Gouduedebacwedss csccoscas bo nceeeuscsiwseseteuseyscesee 600 

6. In an action in nature of creditor’s bil!, to subject certain 
property held in name of a wife to payment of debts of 
one who conveyed property to her husband, in fraud of 
creditors, the defense being that the property was the 
wife’s separate estate, derived from her parents, and there 
being doubt and a conflict of testimony as to such separate 
estate, finding of trial court against same will not be set 
aside, Hart v. Dogge.cresrccaccrerssccsccsces vereescsevesssessesesses 264 

6. In such case, where property purchased with money held 
in fraud of creditors advances in value at a rate beyond 
legal rate of interest, such creditors, nevertheless, in sub-— 
jecting the property, will be restricted to purchase price 
witb legal interest. Jd. 

7. In 1883, a husband in prosperous circumstances caused 
certain real estate to be conveyed to his wife. In 1886 
the wife sold the same, realizing a large profit. She per- 
mitted the husbaud to apply the proceeds to the payment 
of the debts of a partnership of which he was a member, 
and which soon afterwards failed, when the husband re- 
paid, out of partnership assets, the money received from 
her. This money the husband invested in real estate, at 
the wife’s direction, taking the title in hername. A large 
sum of money was borrowed upon this property, and a 
house erected thereon, the whole amount expended being 
equal to the money borrowed on the property, plus that 
formerly loaned to the husband by the wife. Held, That 
ap action in the nature of acreditor’s bill to set aside the 
wife’s deed to the property, should be dismissed. forse 
DO. Rabe ..crcoverccrccssocescecccansescccsccssccesccccsenccsscess oved 40, 160 
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Fraudulent Representations. See ConsPIRACY. FALSE 
REPRESENTATIONS, 


Garnishment. 

A garnishee who before answer has notice that the defendant 
in the action had assigned the debt to another before no- 
tice of garnishment was served, must state that fact in 
his answer in order to be protected from an action by the 
assignee of the debt. Coleman v. Scott...........ssee0 seeneeees 


Gift. See Liquors, 2. 


Homestead. See FRAUDULENT CONVEYANCES, 3, 

1, Is not abandoned by a wife, who, owing to ill treatment of 
her children, goes to another part of the county and re- 
mains, but returns frequently to take care of her husband; 
and on latter’s death she becomes vested with a life estate 
in the homestead. Lamb v. Wogan ........cccccsscesenveveseeces 

2 When selected from husband’s separate property, title for 
life vests at latter’s death in wife, exempt from all liabil- 
ity against husband or wife, except valid liens against 
hasband. Durland v. Seiler.........cccseceeessece eiieedessseeae “rc 

3, Widow's removal from such premises does not affect their 
exempt character. Id. 


Husband and Wife. See ALIMonYy. FRAUDULENT CoN- 
VEYANCES, 2-7. FALSE REPRESENTATIONS. HOME- 
STEAD, 2. 


Impeachment. See WirTnEss, 1. 

Improvements. See County Bonps. 

Increment. See FRAUDULENT CONVEYANCES, 6, 
Indecent Assault, See EvIpENcE, 4. PLEADING, 3. 


Indictment. 

When niade ander sec. 11, ch. 50, Comp. Stats., charging that 
the aceused did ‘‘sell and give away’? intoxicating liq- 
uors, does not charge the offense of giving away upona 
pretext under the provisions of the section; the words 
“give away” are mere surplusage, charging at most only 
a sale and delivery; and the indictment is not bad either 
for duplicity or uncertainty. State v. Ball...............-604, 


Indorsement. See JUDGMENT. PRINCIPAL AND AGENT, 1. 
PLEADING, 5. 

Indorsee for collection may maintain action on promissory 

note in his own name, subject to all defenses of maker as 

against indorser. oberts v. Snow......... sesccecaceesceeses 40, 


82 


239 
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Information. See VARIANCE, 1. 
Names of witnesses in a criminal prosecution cannot be 


added to, against objection, unless it be shown that tbey 
were not known earlier, and in time to give accused no- 
tice. Gandy v. State.......cccecccsccesccsesvecreesscees cesrsseee Toe ~ 134 


Infringement. See TRADE NAMES. 


Injunction. See EJECTMENT, 5. ELEcTRIc LIGHT WIRES, 1. 


PRACTICE, 6. RELIGIoUs SOCIETIES. 


Instructions. See Assumpsir, 1. Bonps, 2. Liquors, 1. 


10. 


11. 


PRACTICE. WITNESSES, 2. 


. When not excepted to at the trial, cannot be considered 


on review. Holloway v. Schooley.....ccoeeececersscesserss 400356, 557 
. Refused in case stated, as not applicable to or based on 

the evidence. Barlass v. Braash......cecereeversesresseeers220, 221 
. An instruction upheld on first consideration, found to be 

erroneous on rehearing. Klosterman v. Olcolt........ scorers 686 
. Not error to refuse, where those asked are but the negative 

propositions of those given. Altman v. Trout..........006, + 212 


. Court may instruct jury as to the law of a matter testi- 


fied to by one witness, though it is denied by others. At- 
Kins v. Glad wish... ..cccecceseecceecnsceceneceeeecosersecseesseseas sees -. 848 


. A general exception to, insufficient; each specific instruc- 


tion, claimed to be erroneous, must be distinctly pointed 
out and excepted to. Walker v. Turner...........ss0..0000l04, 109 


. When erroneous, cannot be cured by another instruction in 


behalf of parties whose rights are prejudiced. Jd. 


. Failure or refusal of judge to read to the jury an instruc- 


tion marked and filed as given, is reversible error. Me- 
Duffie v. Bentley......+ otteceesetecsssesees od bkee se seasaerseeneseeesstes 388 


. Where a party requests an instruction which it was not 


error to refuse, he cannot assign as error the yviving of the 
same changed so as to be slightly less objectionable. Amos 
D. TOWNSENd......ccecsnecereccreeceeseroreetccsnsetacerenecetseeten 823, 824 
In a prosecution for rape, held, erroneous in blending two 
propositions, one of which would not warrant a conviction, 
and in referring ambiguously to “such intent.” Johnson 
O. SEALE... oc ececcceeenrnceensrenenecees tasecetenees ces ateceeneaoseeneseeens 693 
When e...itled “ Instructions given by the court on its own 
motion,” aud so placed in the record as to be clearly dis- 
tinguishable from those presented by the parties, comply 
sufficiently with terms of act of Febraary 25, 1875. Gil- 
Ten v, Riley. .ccscccccccersscsccssovecansoesersees desttdedestecconeves 171, 172 
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Insurance. 


1. 


~ 


4. 


A policy covering realty and various classes of personalty, 
the latter not being specifically named, is not entire, and 
@ mortgage on the realty, given in violation of a condition 
in the policy against incumbrance or sale of any of the in- 
sured property, will not prevent a recovery for the destruc- 
tion of the personalty. State Ins. Co. v. Schireck.......s0ess 


Nor will mortgages on the personalty, if paid and can- 


536 


celed prior to ita destruction. Ld......cscccceseeesesen cores 536-538 


Where, in answer to plaintiff’s questions, the insured 
testified that such mortgages had been paid, and the jury 
so found, plaintiff cannot afterwards object that such evi- 
dence is insufficient, nor that it is incompetent, even 
though the issue of payment is not raised by the pleadings. 
AG sscrsssssccncrsassocecensesnenscssensnsseecneens tooteneveesreceeeease 538, 


. The insured’s positive and uncontradicted testimony that 


two agents of the company were at the fire, receiving and 
agreeing to give notice to the latter, and that soon after 
the adjuster came and adjusted the loss, is sufficient proof 
of notice of loss; the policy not requiring it to be written 
or furnished to a particular person. State Ins, Co. v. 
BCRTCCK 5: cose éccecdieeseassecsbacsasasvoas ccdeusconeseecnssdes eseesace sees 


Where the proof shows that the insured property is situ- 
ated on the northwest quarter of the section, instead of 
the northeast as described in the policy, the variance is 
not material, and the insured will not be compelled to seek 
a reformation of the policy in a court of equity before he 


CAN TECOVED. Tdi... ceseecscccerecessrencseessccseceesenevseeers O40, 


. Where an insurance agent contracts to insure certain prop- 


erty and afterwards states that the policy is executed and 
in his possession but fails to deliver it; and after the prop- 
erty is destroyed claims that it was insured, not in the 
company contracted with, but in another for which he is 
also agent; but subsequently delivers a policy of the orig- 
inal company, made to expire before the destruction of 
the property, such policy is void, the parol contract to in- 
sure is not merged therein, and the trial court may ignore 
the question of mergerinits instructions. Neb. & Ja. Ins. 


539 


539 


541 


COs. D. JSCLUCT 8s. 2sceceecexsis te con sccteecetevedesssotteceusineebesede 549-552 


In such case, unnecessary to show service on the company 
of proof of loss, within the time commonly allowed by it; 
and an instruction that the adjuster’s presence at the fire 
did away with the necessity of proof of loss, though error, 
works no prejudice to the company. Id............ 550, 552, 


553 


8. 


© 
. 
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In such case, where the company stipulates to admit all 
in refereuce to the agent’s authority, except “‘the money 
matter,” an instruction that the agent was ‘‘ duly author- 
ized to make contracts for defendant,’’ is proper. TId...... 


A policy is not avoided by 8 willful misrepresentation by 
the insured as to the amount of his loss, provided its ac- 
tual amount is in excess of the policy; even though the 
latter contains a provision that ‘‘all fraud or attempts at 
fraud, by false swearing or otherwise, shall forfeit all 
claim on this company,’’ etc. Springfield, etc., Ins. Co. v. 
Wititesi2sssessevoss odenwsnscievasgesvostessessssdssaeas soseeee e649, 654, 


Interest. 


1. 


Where twelve per cent is agreed upon in a promissory 
note, and is the maximum legal rate at the time, but be- 
fore the note matures such rate is reduced to ten per cent, 
the holder is nevertheless entitled to the contract rate. 
Richardson v. Campbell. ..cscccsccoecccscecerscvccsesersscerccsssesceese 


2. But no interest will be allowed on interest coupons at- 


tached to such note, though they provide that they shall 
draw the maximum legal rate from maturity. d.......... 


Intoxicating Liquors. See Liquors. 


Joinder of Parties. See PARTIES. RELIGIOUS SOCIETIES, 2. 
Judgment. See ATTORNEY, 5. EJECTMENT, 4, 5. RE- 


PLEVIN, 2, 5. 


551 


657 


648 


649 


1. In former case, adhered to. Martin v. State.....ccoceseeree, 325 


2. 


3. 


Olds Wagon Co. v. Benedict.......c..000+ paracea be bekcaneens soseseeee 
Where controlling facts do not sustain, will be set aside. 
Coleman v. Scott......s.cececcseeee sess ceedeatenadusessesadeceesscosses 
When rendered against the makers and indorsers of a 
promissory note, and paid by one of the indorsers under 
execution, no defense of suretyship being set up, such 
payment is a satisfaction and cancellation of the judg- 
ment; and the paying indorser cannot, by virtue of an as- 
signment to him of the judgment by the plaintiff, levy on 


344 


83 


the land of aco-defendaut. Potvin v. Meyers....... 2100756, 757 


Jurisdiction. See Court. DisMIssAL,1. OFFICERS. 


1. 


2. 


3. 


The district, not county court has, to set aside a deed ob- 
tained by false representations. Barker v Barker ........... 
Courts of general equity and common law jurisdiction 
not necessarily limited in exercise thereof by statutory 


137 


provisions. Earle v. Earle...............-+++ toseesee seeeseseoeee eee 280 


Hence courts 0’ :quity may decree alimony iu separate 


suit for it indepeudent of divorce.  [du.......csccceseereeeers 283 


908 


4. 


INDEX. 


Not conferred upon a magistrate before whom a complaint 
is made charging one with the commission of a crime in 
another state, if it fails to allege that a charge of commit- 
ting the crime is pending in such state, made before the 
proper authority and in the required form. Forbes v. 
Hicks .......05 sevasiene Destleactiiseesdecscancesascs co csceccesseceeve LLG, 


Jurors. 


1. 


Jury. 


Are not disqualified by views expressed on any other sub- 
ject thau their own impartiality; hence not by views as 
to the legal presumption of the innocence of the accused, 
or as to the equal credibility of all witnesses. Gandy v. 
State ..... wcdulesdaws ubcsecsdecsdacvar casiedessecesescieets eee 000407, 727, 
One who states on his voir dire that he has formed a pretty 
strong opinion as to the guilt of the accused, and one 
which would take considerable evidence to remove, that 
if what he had heard was true he was prejudiced, and 
that he could not say whether or not he could not sit im- 
partially, is incompetent as a juror. Thurman v. State ... 
Error in overruling a challenge for cause, of such person, 
is not cured by the fact that he is afterwards perempto- 
rily challenged by counsel for the accused, and Jatter is 
eptitled toa new trial. [d......scessscsserercescvrencreenesenees 


See FRAUD. INSTRUCTIONS. 


Justice of Peace. See APPEAL, 2. 


1. 
2. 


Has no authority to charge a jury. Burke v. Magee........ 
Cannot be required by mandamus to make an order ina 
case after it has been taken to the district court, his judg- 
ment reversed, and the cause retained for trial. State, ex 
rel. Rudabeck, 0. LAtvsey ....cocscseccrsccseeseses sseescescnnsccccccsess 


Laches. See APPEAL, 1. FRAUDULENT CONVEYANCES, l. 
A deed executed by one free from debt, but which is concealed 


and not recorded, will not be upheld as against those to 
whom the grantor has subsequently incurred obligations. 
Steele v. COON ......0005 sb seh wie wae kin Cad wen ante a Canaan Haices baleen ey 


Landlord and Tenant. See ForciBLE ENTRY AND De- 


TAINER. MILL Dams. 


Lease. 
Set out and construed. Cuilver v. Garbe..sceressecessrecsveeens B20, 325 


Letter Carriers. See BAILMENT. 


License. 
Power to imprison for failure to pay fee of, does not apply tc 


a mere occupation tax. State v. Green... ccccscscceseseseenee 


117 


732 


631 


633 


157 


56 
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Liens. See ATTORNEYS, 5. SHERIFF, 2. Taxxs, 5-7. 
Semble, there are none, of vendors in Nebraska. Durland vo. 


Seder. asssccccrosessovessees seeavecrenaveecersevessencscssessccncesessecseee OF 


Limitation of Actions. See Mortaacers, 2. Taxss, 2, 5, 


1. 


6, 7. 
It is a sufficient defense to an action, if it is barred by the 
statute of limitations of another state in which defendant 
resided at time of service upon him. Hower v. Aultman... 255 


. Where a purchaser at tax-sale takes no deed, an action 


upon his certificate to foreclose his tax-lien is barred, 
after expiration of time allowed owner to redeem. Shep- 
herd V0. BUrr..ccosccenceseecesscoscssevessensccsn seaveseuceeenes so enseeaee 435 


. One who is in the adverse possession of land does not im- 


pair his right to rely on the statute of limitations, by 
purchasing the land at tax sale and receiving and record- 
ing a tax deed, noris the running of the statute suspended 
thereby. Griffith v. Simith.......cc0cesescccecsseoes toeeenccercese 53-55 


Liquors. See EVIDENCE, 6, 7, 8, 23, 24. INDICTMENT. 


1. 


2. 


3. 


5. 


Instructions in action for loss of means of support caused 
by, examined and discussed. Sellars v. Foster....... +» 126-134 


Gift of, when unaccompanied by intention to evade the 
law, not necessarily a crime. State v. Ball......scccccsrereerss 604 


Where an appeal is taken to the district court from the ac- 
tion of a city council granting license to sell, and such 
action being affirmed there, the cause is removed to the 
supreme court, a mandamus will not be granted by said 
court, requiring the council to recall the license, as long as 
the cause is pending therein. State, ex rel. Foster,v. Barton. 476 
In an action on an account stated, defendant set up for a 
connter-claim that the amount claimed was for intoxicat- 
ing liquors, sold by plaintiffs, who were wholesale dealers, 
without license. Held, That such answer amonnted to a 
plea of confession and avoidance, and rendered proof of 
their acconnt by plaintiffs unnecessary. Gillen v. Riley... 163 
In such case, it was incumbent on defendants to prove, at 
least, prima facie, that plaintiffs sold the liquors sued for 
without license. Id.........05 soveceeserarecsccescccses sesesessessers 1609 


. A liquor dealer, having a license in hisown city or county, 


may conduct a wholesale business in any part of the state 
and is not required to obtain a license at the place of sale. 


Lis Pendens. See MANDAMUS, 2. 


Mail. 


See BAILMENT. 
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Mandamus, 


1. Will not issue to compel justice of peace to make an or- 
der in a case after it has been taken to the district court, 
his judgment reversed and the case retained for trial. 
State, ex rel. Rudabeck, V. Livsey.....sccccccccccccsessecescsseceoes 56 
2 Will not be granted by the supreme court, requiring a city 
council to revoke a saloon license, while a cause removed 
from the district court, which has sustained the action of 
the council in granting the license, is pending in the sn- 
preme court. State, ex rel. Foster, v. Barton. ....cccsssceseseee 478 
3. Lies to compel a railway company to deposit with connty 
judge the amount of an award duly made, of damages for 
right of way from which no appeal has been taken. State, 
ex rel. Farmer, v.G. I. d& W.C. B.Co........006 teseespals sssescees 698 
4. Such remedy is available to one who has not the legal 
title to the land taken but holds it as a timber claim, as 
he is entitled to compensation for injury to his possession. 
Id. 


Marshaling of Assets. See PARTNERSHIP, 1. 


Master and Servant. See VIcE-PRINCIPALS. 


Maxims. - 
1. De minimis non curat lex. Does not apply to a debt of $8.50 
improperly covered by an order of attachment, and latter 
will be dissolved where such debt is included. Meyer v. 
Evans ....sccveccoecnrseeees sles sedebe'se sedaagaveacecesens oeseeles.osanee ae S71 
2. Falsus in uno, falsusin omnibus. Applied to testimony. 
Atking v. Gladwigh ....cccccsereversceesereccesscsssscnecescescosseenee B47 


Mayor. See MUNICIPAL CORPORATIONS, 3, 4. 
Measure of Damages. See DAMAGES, 2, 3. 


Meeting of Minds. 
Evidence examined and found not to establish. Morrill v. 
Davis ..s0000e sbauepsecieseutaxsteautatiipnate ee cobitiasiereniete IBS. 


Merger. See INSURANCE, 6. 


Mill Dams. 

Where ad quod damnum proceedings, to secure right to over- 
flow land by constructing a mill dam, are compromised 
by owners leasing a part of the land conveying such right, 
and stipulating that lessee’s rights shall be the same as if 
ad quod damnum proceedings had been completed; as- 
signees of such lease acquire a vested right in stream and 
water within leased property, and owners will be enjoined 
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from constructing thereon two dams and a ditch connect- 
ing them, by which quantity of water in assignee’s reser- 
voir would be reduced, and permanency of their dam 


endangered. Culver v. Garbe...... baabesesuserauececesessavees 323-325 
Misjoinder of Causes. See ATTACHMENT, 2. 


Mistake. See AMENDMENT. VARIANCE. 


Mortgages. See CHATTEL MorTcaGsEs. INSURANCE, 1. SURE- 


1. 


TYSHIP. 
A purchaser of mortgaged real estate, who has assumed 
the mortgage debt as a part of the consideration, may be 
sued directly thereon by the mortgagee. Keedle v. Flack., 


. A petition to foreclose a mortgage, given to secure two 


notes, was filed soon after the first matured, stating the 
facts as to both notes hut asking foreclosure only as to the 
first. After both notes matured, no further pleadings hav- 
ing been filed, a decree for the amount due on both notes 
was taken and the premises sold under the decree. /feld, 
That such sale was voidable, not void, and that an action 
to redeem, commenced ten years later, could not be main- 
tained unless without it the mortgagor would suffer in- 
justice. Likes v. Wildish .....cesecssesscscecsssereneetnesseserseees 


Municipal Corporations. See ELEcrric LigHT WIREs. 


1. 


~ 


» 


FENCES. VILLAGES. : : 
The provisions of sec. 86, art. 1, ch. 14, Comp. Stats., lim- 
iting municipal appropriations to amonnt of annual ap- 
propriation bill do not apply where a proposition to borrow 
money for a specific purpose has been sanctioned by a 
majority of the legal voters of the municipality. State, 
e@ rel, Fuller, v. Martin.s.ccccccecccsescsverccevscceesscessecceeseeees 
In such case the money borrowed and placed in the treas- 
ury is appropriated for the purpose intended, and is sub- 
ject to the disposal of the municipality, without the 
ordinance required by the statute above cited. Jd...452, 
Mayor aud council have power, implied at least, from 
necessities of the case, to compromise and settle claims 
against the municipality.  [d........c..scsceseceeeceeen seerenens 


. Mayor is chief executive officer of the city, and it is his 


duty to execute all ordinances, resolutions, etc., duly 
passed, whether, as a matter of opinion or sentiment, they 


840 


155 


452 


453 


meet his approval or NOt. Id......secsescsesecscencecee sevrevceee 456 


Negligence. See ConTRIBUTORY NEGLIGENCE. VICE-PRIN- 


1, 


CIPALS. 
Railway company not liable for killing of stock without, 
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2. 


INDEX. 


at a place where a fence is not required. C., B. & Q. R. 


Co. v. Hogan... ......05 antes dev siettavertee's jhe sbduadedotadvovessesness 807 


A hotel clerk who receipts for a valuable registered letter 
directed to a guest at the hotel, but which is lost before 
reaching him, is liable to the carrier, who is required by 
the post-office department to bear the loss. Joslyn v. 


Negotiable Instruments. See INTEREST. JUDGMENTS, 2. 


PARTIES, 2, 3. PRACTICE, 6. PRINCIPAL AND AGENT. 
Summons, 1. Surerysurp. Usury, 4, 5. 
An instrument bearing no date of payment, but provid- 
ing that ‘‘ on default of prompt payment of the interest 
for thirty days after it is due, then this note * * * 
shall be due and collectible,” is a negotiable promissory 


note payable on demand. Roberts v. Snow.........c00sseceee +» 429 


An indorsee for collection may maintain an action on a 
promissory note in his own name, but subject to all de- 


fenses of maker as against indorser. Id.........+0+6000+2430, 431 


Are not discbarged when given in part payment for a 
reaper, and the amount thereof paid to agents for the sale 
of such machine, who had neither possession of nor au- 
thority to receive payment for the same. Seiberling v. 


DOMOT CE: vise cecetessevsncs coistececiel saveedsssdeises seeves seves¥eietessen, OOD 


Where it appears that the makers of notes are jointly li- 
able and entitled to any set-off which might be proved, it 
is not error to instruct the jury that they may find the 
whole of the set-off, prorate the same, and deduct from 
the notes the proper amvuunt so found. Davis v. Slo- 


MAN. vscronceesorecrecscesees seeseoess steneneseenccoeesencconces saseaee 880, 881 


Notice. 
1, Waiver of, to manufacturing company as to failure of war- 


ranty, in contract for sale of threshing machine. Aultman 


O. TrOUt...ceceeee eet: subuseteaescasticcuses Seusccotzess ceseseaeeeQlO, Q1L 
2. Of dissolution, must be brought home to one dealing with 


a partnership, in order to affect his rights in respect 
thereto. Stoddard Mfg. Co. v. Krause. ......... secesosenevessecce 


Occupation Tax 
When reasonable and lawful, may be levied by a village, but 


must be collected by levy and sale of property, not by ar- 
‘ rest and imprisonment, State v. Green.....cecescosececssovoes 


Officers. See CONSTABLES. SHERIFF. 
Where county is divided, officers of old territory have no ju- 


risdiction over new.county. State, ex rel. Malloy, v. Cle- 


89 


67 


DENGET. -ssecacrerceserrevcnccesoenecessssessenesccsseeressseserceeseseneene 424 
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Onus Probandi. See PRESUMPTIONS. 


1. 


2. 


Upon plaintiffs to show good faith of transfer to them of 
a note before maturity, where the original transaction is 
shown to have been tainted with usury. Blackwell vo. 


Wight...cccccrrscorsscsesccssscancorsasssneancsscescsesse res seesssessossese 
On one claiming title by accretion to show that govern- 
ment sale and survey of land claimed, were unauthorized 
and in violation of claimant’s rights. Bissell v. Fletcher. 


Opinion Evidence. See EvyIDENCE, 23. 


Options. See WaGERING CoNTRACT. 


Parties. See APPEARANCE. ATTACHMENT, 3-5. CONSPIR- 


1. 


AcY. COUNTIES, 2. INDORSEMENT. MORTGAGES, 1, 

PLEADING, 5. 
All occupants are necessary, in ejectment, unless so in 
privity with a co-defendant as to be concluded by a judg- 
ment against him. Tarkington v. Link........ severcecescesOROy 
While the name ‘‘ The People’s Bank’? does not of itself 
show legal capacity to sue, yet if a note is given to the 
bank by that name, the makers are estopped to deny its 
capacity to sue thereon. Bair v. People’s Bank.........s0000 
A note will be presumed to have been so given where the 
finding of the court below was to that effect, and the rec- 
ord shows that such note was introduced in evidence, 
though no copy thereof is attached to the record. Id. 


. One who claims right of way under a contract, but was 


not before the court below, must be made a party, where it 
is apparent that he has an interest in the subject-matter 
of the suit, before the supreme court will determine his 
Tights. Koenig v. C., B. di Q. B. C0... cccccsesccsesnccenensceees 


An action against ‘‘C. C. and H. R., in business under 
the firm name of C.& R,” is an action not against the 
firm but the individual members thereof, and the fact that 
one of them cannot be served with snmmons within the 
county where the action is pending before an inferior 
court, does not prevent the court from having jurisdiction 
over the party duly served who has appeared generally in 
the case. Rowland v. Shephard..........sc0006 sais sclassennsdiovedss 


Partnership. See CoNSPIRACY. FRAUDULENT CONVEY- 


1. 


ANCES, 7. PARTIES, 5. SPECIFIC PERFORMANCE. 
Usury, 4. 
Right of administrator of late member of insolvent firm, 
inferior to that of the firm creditors, they having a pri- 
mary claim to partnership assets. Banks v. Steele........ ase 


58 


276 


586 


829 


580 


705 


500 


914 


INDEX. 


2. Where terms of written contract of, are ambiguous, con- 


struction thereof by parties to contract as evinced by their 
acts, is entitled to great if not controlling influence. 
Rathbun v. McConnell......... denasbeeueseseseeisecsesss wetessaeeceagess 


. An ostensible partner, retiring from a firm, must prove at 


least constructive notice of dissolution, to the creditors of 
the continuing firm or partner, in order to be relieved 
from liability to such creditors. Stoddard Mfg. Co. v. 
Krause.....cccccees oe eee cevcececscceceece oreceasccsccsccevccscccescocecese 


4, Where parties purchase the interest of one of two part- 


ners, knowing that the remaining partner is indebted to 
the old firm, the interest of such parties iu the debt is 
not of a fiducial character, and a mortgage or transfer of 
his property by the indebted partner, wil] not be annulled 
at their suit, their remedy being by creditor’s bill. War- 
ren v. Peabody...... widerdevenessesscetecsseuees Sbedeesececduvesccesereee 


Paupers. See Townsuips, |, 2. 


Performance. See ACCEPTANCE, 2, 3. 


Perjury. See WITNESSES, 2. 


1. Falsity of statement of accused, in prosecution for, cannot 


be established by contradictory oath of one witness; there 
must be in addition at least corroborating facts and cir- 
cumstances equal to the testimony of a witness and es- 
‘tablishing a preponderance of evidence against the ac- 
ensed, Gandy v. State.......cssecsccecsrescsssvcccscccscenccecsessnses 


. No amount of corroboration of the doubtful or equivocal 


testimony of a witness can sustain a conviction for. Jd.. 


. A willful misrepresentation under oath by an insured as 


to the amount of his loss, if its actual amount exceed the 
policy, though it would probably subject him to a prose- 
cution for perjury, will not avoid the policy, even though 
it provides that false swearing, etc., shall forfeit all claim 
on the company. Springfield, ete., Ins. Co. v. Winn ...654, 


Petition. See AMENDMENT. CONSPIRACY. MORTGAGES, 2. 


PLEADING, 3. PRACTICE, 5. VARIANCE, 3. 


In an action founded upon the receipt of goods from plaint- 


iff by defendaut, examined and held, to state a cause of 


244 


89 


234 


734 


743 


657 


action. Buck v0. Reed.......ccceccesscsese cosecees weseees eoacceseeseZ O—73 


Pleading. See AMEN: .1ENT. ATTORNEYS, 5. DEMURRER. 


EVIDENCE, 22. INDICTMENT. JUDGMENT, 2. Prac- 
TICE, 5,6. Usury, 3. VARIANCE. 


1. In an action to quiet title failure to allege exclusive, ad- 
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verse possession for ten years, not material error after 
judgment, where proof shows possession to have been of 
that character. Tourteloite v. Pearcé....c.cccosccesscoeescnsccees 


. Where answer fails to state a material fact (one necessary 


to show that defendant is entitled to make a certain de- 
fense), presumption is that it does not exist. Cheney ». 
DUNLAP veidsvecdedele ccausiscecvensseletossincsesdtesdduccdseseuscaiens eutos 


. In an action for damages for an indecent assault the words 


in the petition, “ Did then and there assault the plaintiff 
with foul and indecent purpose to do violence to her per- 
son, and by force and intimidation to criminally know her,” 
alter verdict, held, sufficient. Atkins v. Gladwish ...... 841, 


. In an action for money had and received, payment need 


not be pleaded in order to admit proof that plaintiff gave 
certain claims to defendant to collect, taking as a receipt 
the note of the latter, who collected and paid in one of 


’ the claims, returning the others and receiving back his 


DOte. AmMOs V. Townsend... scree corcersceccnscescesceceeceener 816, 
In an action by the indorsee of a promissory note, the 
makers of which set up the defense of usury against the 
indorser without recourse, who answered that at the time 
of the indorsement he informed plaintiff of all defects, 
a motion to require defendant to state in what manner he 
gave such information and to separate the second para- 
graph of his answer, showing what portion is relied on ag 
defense and what as affirmative relief, set-off, etc., is prop- 
erly overruled. McDuffie v. Bentley.....cccccccscere veeeee BO4, 


Practice. See AFFIDAVIT. APPEAL,1. APPEARANCE. BILLS 


1, 


oF EXCEPTIONS. CONTINUANCE. CourT. DEFAULT. 
DIscLAIMER. DISMISSAL. ERROR. EVIDENCE. EX- 
CEPTIONS. FORCIBLE ENTRY AND DETAINER, 2. IN- 
STRUCTIONS. JURORS. JUSTICE OF PEACE. NOTICE. 
PARTIES. PLEADING. REVIEW. TRANSCRIPT. TRIAL. 
VERDICT. 
When a railway company, which has appealed from an 
award of damages for right of way, decides not to prose- 
cute the appeal, the proper motion is to affirm the award, 
as such motion if sustained will carry interest and costs. 
Robbins v. O. & N. P. R. Cou. ...0 sseessees coos eeseneeerseessesare 
The statutory provision requiring trial judge to reduce to 
writing and file his instructions has no reference to rul- 
ings on points which arise during progress of trial, though 
necessarily made in hearing of jury. Forbes v. Hicks...... 
Trivial departures by counsel, from correct rules of ar- 


62 


404 


847 


817 


385 


117 


gument, not reversible error. Id.....cececcececececovncsensessees 118 
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. Where a case is presented in supreme court upon tran- 


script alone, without bill of exceptions, it will be pre- 
sumed that the proceedings below were regular and the 
instructions correct, unless latter contain statements of 
the law which could not be correct in any possible case 
made by the proof under the pleadings. Willis v. State... 


On the second trial of a case, after reversal by the supreme 
court of a judgment for plaintiff, the trial court may re- 
fase defendant’s application for leave to withdraw his an- 
swer and ask for an order requiring plaintiff to make her 
petition more definite and certain, except on condition 
that defendant should be ready for trial the next morn- 
ing. Atkins v. Gladwish........ beexbeaweue cccevees sikaeasecs Sea'es> Sa 


. Where the transfer of certain notes is enjoined and their 


cancellation ordered by the trial court, on the ground of 
usury, and the decree as to two of the notes affirmed by 
the supreme court, but the injunction dissolved as to the 
others, and the holder afterwards applies to said court to 
so modify the decree as to require the maker to pay the 
amount found due, as a condition of relief, such application 
will be denied, as it was not made in the original action, 
and would require a reconstruction of the pleadings. 
Wilhelson v. Bentley.....cccccccscceveceeevscers coveessoevccesses 659, 


Preferences. See CHATTEL MORTGAGES. 


1. 


2. 


Common law regarding, is in full force in this state. Davis 


Ds SOOU cess cceseacvsa2seeecetecwerdvicedeuevsccyeusesecaceveduvcateasesers 
Of bona fide creditors, not necessarily fraudulent. Britton 
%. Boyer... scene te eanscnsescseees setensereseesess we eceevencddacsecderes . 


Presumptions. See FRAUDULENT CONVEYANCES, 2. Jv- 


1, 


RoRS,1. ONUS PROBANDI. PARTIES, 3. PLEADING, 2. 
Arein favor of regularity of nisi prius proceedings; and 
where no good reason is shown for not applying the rule 
and the evidence is conflicting. the judgment below will 
be affirmed. Schroeder v. Baker Mfg. COscsecaee sitoswzadecwenews 
In favor of regularity of proceedings of district court and 
of its instructions, where case is presented in supreme 
court on transcript alone, without bill of exceptions; un- 
less such instructions contain statements of the law which 
could not be correct in any possible case made by the 
proof under the pleadings, Willis v. State......ccseeeeeees 


Principal and Agent. See ReaL EsraTe AGenTs. Usury, 


1. 


1. 
A traveling salesman, authorized to collect accounts for 
his employers, has implied authority to indorse, in name 
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846 


660 


643 


526 


46 


100 
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of latter, checks received in payment; and bankers who, 
in good faith, cash such checks for agent, are not liable to 
his employers if he embezzle the proceeds. Lorton v. Rus- 
SEll. ncscovssesessers deaerecocsosocccenseconeresencecceacasecscsescvocecseces 
2. Aclerk and salesman, empowered to transact all the bnsi- 
ness of astore, has, in the absence of the proprietor, ap- 
parent, though he may not have the real, anthority to re- 
ceive, in payment for goods, a check, and to take the same 
toa bank to be cashed. Levy v. Bank.........0000000002.563, 
8. Where such check is afterwards shown to be forged the 
proprietor is bound to makeit good.  Tdi....cccesseeoerceeere 
4, Where there is no evidence to show that agents for the 
sale of a reaper are authorized to receive payment there- 
for, a purchaser of such machine who pays to the agents 
the amount of a note given in part payment, but not in 
their possession, is not discharged therehy. Seiberling v. 
DeMaree....cceserenvererersercceservencessccsversvesces ocesesese se veceevers 
5. Insuch case, the court should direct a verdict for the 
payee. Id. 


Principal and Surety. See SURETYSHIP. 


Probate. See ADMINISTRATION OF EsTaTES. CoURT— 
CounrY. 


Process. See Summons. 


Public Policy. 
Semble, might be taken as a guide in the absence of legisla- 
tion; but will of legislature, as expressed in its last 
enactment, is best index to, Fenton v. Yule.........000-.767, 


Quantum Meruit. 

In an action upon, for compensation for services performed at 
request of defendant, who afterwards denied the employ- 
ment, not error to permit plaintiff to testify that detend- 
ant represented the services as worth, and guaranteed the 
payment of, a certain sum, etc., the offer as to price not 
having been accepted by plaintiff. Such evidence would 
not establish an express contract as to price. Walker v. 


TUNE .cccrecscece vovccccscccvcceccecsces Nbeiebsesevactavedeacsesescesneees 


Question of Fact. See ForcisLeE ENTRY AND DETAINER, 
2. Fravup. JuRyY. REPLEVIN, 4.- REVIEW. 


Railroads. See EMINENT DoMAIN. FENCES. MANDAMUS. 
REVIEW, 4. 


When foreign corporations, cannot, under sec, 8, art. 11, 
Const., acquire right of way; nor can they do so indirectly 


378 


564 


564 


859 


768 


107 
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through domestic corporations leased by them. Koenig v. 
C., B. & Qe Bi. COrcsereccvcccccsssvsccreresconssssssssorssseescevessoes 


Rape. See INsrructions, 9. Evrpenon,4. PLEADING, 3. 


1. To sustain a conviction of, it is not sufficient to show that 
accused may be guilty; it must appear beyond reasonable 
doubt that he is guilty of the specific offense charged. 
Johnson v. State.......00006 abies vabeed seueessenssicvesessscrss Bovecease 

2. Evidence held insufficient to sustain conviction of............ 

3. Delay in making complaint, is a strong circumstance 
showing that the charge is a fabrication. Johnson v. 
State....... Sestecenestuses iiussceeterseess Serre e wedcseedeeaseeats teens 

4. In a prosecution for, where the testimony is conflicting, 
both as to resistance by the prosecutrix, and resort to 
force by the accused, it is error to refuse an instruction in 
substance pointing out the prejudice likely to be aroused 
by the nature of the charge, the difficulty of defending 
against it, and that it was not rape if, while she had power 
to resist, the woman consented, no matter how tardily, or 
after how much exercise of force. Reynolds v. State.....92, 


Ratification. See DIscLaIMER, 2. 


Real Estate, See AccRETION. 
1. Immaterial variance from proof in description of, in insur- 
ance policy. State Ins. Co. v. Shreck.......00+ see eeeeeeeserssens 
2. Evidence examined and found not to prove a contract for 
sale of. Morrill v. Davis ........ wasecssseseee easeeccesccevccersceess 
Real Estate Agents. See ACCEPTANCE, 1. REAL ESTATE, 2. 
Are entitled to commission when they bring about a con- 
tract for the sale of property listed with them, though 
one of the parties thereto afterwards refuses to comply. 
Greenwood v. Burton..........+. sled sist sbgcedewboseeceds seseesececceae’ 
Redemption. See Mortaaass, 2. 
Mere purchaser of equity of, cannot avail himself of his 
grantor’s usurious contract and plead it. Cheney v. Dun- 


TAD oo serrsresnenacoseccacerocosens ooseccccnee Ocecce cern ercceveceeesccecseces 


Reduction of Sentence. See BURGLARY. 
Referee. See EVIDENCE, 13. 


Reformation. 
Not required of an insurance policy, in which there is an im- 
material variance from the proof in describing property 
in order that insured may recover. State Ins. Co. v. 
SCRECK a seccscenscsectenesssseesesccnesesrseccasceaneceses seseeeess 040, 


704 


689 
687 


692 


93 


540 


812 


404 


541 
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Rehearing. See INsTRucTIONS, 3. 
Religious Societies. 


1. 


2. 


Where a church building is erected by voluntary contri- 
butions made with the understanding that said building 
is to be used for certain purposes of a religions nature, 
the contributors may enjoin a sale of the property, where 
inadequate reason is shown for such sale and the effect 
would be to divert the funds from the use intended. 
Avery V. Baker ...ceccccccccccsssccscccccsocccccossscecseceess 000394, 398 
Not necessary for all contribntors to join in an action to 
restrain such sale,  Jd........ccsscossvcccsssncovcesssosssevecsevesses GOO 


Remarks of Counsel. See ERzOR, 3. 
Remittitur. 


1, 


2, 


Made a condition to affirmance of judgment. Cressler v. 


Rees..... Sadie sci duceesasdousoaccvenisescess sebsedecs gescedscese sedesssecsas Dee 


Ordered in case stated; costs in supreme court to be 
equally divided between parties. Carter v. Munson........ 179 


Replevin. See APPEAL, 2. VARIANCE, 3. 


1. 


Instructions in action of, examined and discussed. 

Oressler v. Rees ..519-522 
Nollkamper v. Wyatt ..s..ccssrecccscesevccssercescsscccsesscceeeses 11-576 
Under sec. 192 of the Civil Code, where property has been 
delivered to plaintiff, not necessary to render judgment iu 

his favor for possession of same. Nollkamper v. Wyatt, 576, 577 
Jn case stated, bond in another action properly admitted, 
and appraisal of goods replevied properly excluded. Bar- 

Lass V. Bradshrirscccccsscsssercvevcecccreeces suseecces vevsesseesaeeesaaey 22d 


. Question should be submitted of right of plaintiff to im- 


mediate possession of property when action was brought. 
Fischer v. Burchall........ bhicdedsleseeetebecec dees suossaitecdedeccecs: veeee 247 


. Where there is a failure to give a replevin undertaking 


and the action proceeds under sec. 193 of the Code, it be- 
comes in substance an action in éfrover; and when in 
plaintiff's favor, judgment should be for damages due him, 
not for return of property. Philleo v. McDonald............ 145 
Tn action of, against a sheriff, who had levied an execu- 
tion upon a stock of goods placed in a store, by a third 
party and stranger to the execution, who had the goods in 
his possession at the time of the levy, sheriff must show 
by competent proof his authority for the seizure, or plaint- 
iff will be entitled to possession of — and eae 
Schars v. Barnd..ssccrssereccsacceccsecsreeccsecsscreeserveseseasseen D7, 98 
In such a case, the jury, in ‘ epuingiae aise due 
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plaintiff for illegal detention of property, will not be con- 
fined to net income of store at or about time of levy, but 
may consider al] other elements of damage shown on the 


trial, Id.......... sav/edle'asesnajedes sees veseenscaadeser veveussussesnteoesors 


Return. See Summons, 2. 
Revenue. See TAxEs. 
Review. See DismissaL. EviDeEnce, 56, 8, 13. InsTRuo- 


TIONS, 3, 
1, Instructions cannot be considered on, unless excepted to 
at trial. Holloway v. Schooley....c.sssscoorsceseces oe iseses sosaceee 


2. 


Where no particular questions of law arise and verdict is 
fally sustained by evidence, judgment will be affirmed. 
Dickenson v. Pelton....scscsssersssscevssrsessecsensenersees oe cecencees 
3. Where there is evidence to support a fiuding of the dis- 
trict court, it will not be disturbed merely because the 
reviewing court does not view such evidence in the same 
way. Morse v. Radben......cscccccecsssceseccesseecsscees orveseeee 50, 


a 


Where the oral evidence as to the amount of damage to 
real estate from the construction of a railroad thereon is 
conflicting, and the jury examines the premises, the ver- 
dict will not be disturbed, though one for a much larger 
amount would have been sustained. Fink v. R. V. R. 


Osis vasevineae Sa celedeasesnudediudeassiuedawsedeesoloedeseccslsncvevarseases 


Right of Way. See Eminent Domaln. 


Sale. 
1. Evidence examined, and found not to prove a contract for 
sale of realestate. Morrill v. Davis........... siebsseneabeewecsre 
2. Terms of contract construed, and held that under them 
there was no sale. Auliman v. Trout...... re re 
Satisfaction. See JUDGMENT. 


Sentence. 
Of ten years for burglary, reduced. Charles v. State......e0000 


Service by Publication. See AFFIDAVIT. 


Set-off. See ATTORNEY, 1. NEGOTIABLE INSTRUMENTS, 4, 
PLEADING, 5, 


Sheriff. See REPLEVIN, 6. 

1, In an action of replevin against, by a third party and 
stranger to an execution levied upon goods in possession 
of latter at the time, sheriff must show by competent proof 
his authority for the seizure, or plaintiff will be entitled 
to judgment for possession of goods and damages. Schara 


v. Barnd....... Bseisegeenes dsigshessbennasese ed ails sovesssseeeseeee...94, 97, 


557 


16 


151 


662 


781 


‘98 
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2. Cannot be amerced for failing to pay to a third lien- 
holder a portion of the proceeds of a foreclosure sale, the 
amount of which is not more than sufficient to satisfy two 
prior liens. Russell v. Grimes .........- sccncscscrssccccsecsseccese OLE 


Sidewalks. See TAXEs, 3,4. VILLAGES. 


Specific Performance. 

In a suit by one partner against another for specific perform-~- 
ance of contract of dissolution, held, that he could maintain 
the suit to protect his rights, but was not entitled to a final 
decree until he had performed all conditions imposed upon 
him by such contract, and paid in full the price agreed on 
for the other partner’s interest in the late firm. English 
V. DEGLI gatr.....ccvcorreerceccsccensscececnscossscsscccsscrscncesersensceocs 338 


Statute of Frauds. 

1. Evidence examined and found to sustain the verdict, that 
the promise was direct and unconditional to pay for cer- 
tain goods furnished a third party; was made prior to the 
delivery; and that such delivery was made upon the faith 

of the promise. Lindsey v. Heaton ....... sedbucaeoeeugsecdaetees 667 
2. Such promise is an original undertaking and not within 

the statute. Td.......... Mea decasepesccsss age geoscddenacdess eenscovocees 668 


Statute of Limitations. See LIMITATION oF ACTIONS. 
Effect of. Tourtelotie v. Pearce...... Selosee sen tenescevects Sideeceseueewe 62 


Statutes. See INDICTMENT. 
1. Ch. 47, Laws of 1881, is complete in itself and repeals by 
eaecnaall secs. 234-8, ch. 23, Comp. Stats. Davis v. 
DAvVIB.0.. 60.2 ee se eecees nsecenconsenees stsetsececeee B61 


2. Au act siared ‘Fobraary a 26, 1889, caine subd. 2, 
sec. 25, ch. 18, Comp. Stats., does not conflict with sec. 11, 
art. 3, Const. (providing that an amendatory act must 
contain the sections amended), or of sec. 15 of the same, 
though that portion of ch. 18 embracing sec. 25 was 
passed March 30, 1887, and on the following day another 
act was passed amending the same, but was not inserted 
in the compilation of 1887, except as a foot note. 

Fenton v. Yule ....ceccceeeseseees Sbriessedeees 
Baird v. Todd.. sctids'esOe celles ebensecdeneeseresenesseoes .---784, 785 

3. Au act duly iaened: ita filed with the eae of state is 
in full force and open to amendment, though not inserted 
in a compilation generally in nse. Fenfon v. Yule......758, 764 


158-764 


4. Though there be apparent confusion in the application of 
ap act to provisions sought to be amended, yet where the 
intention of the legislature is not doubtiul, the amendatory 
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act, if not inconsistent with the title and subject-matter 
of the amended one, is valid. Jd...........- aeesvens siierece 764-768 


5. Said act of 1889, by amending sec. 25, ch. 18, Comp. Stats., 
1887, also amends by implication sec. 30 of the same 
chapter, and the vote therein required is to be understood 
as changed from two-thirds to a simple majority, though 
said section verbally remains as before. @........ seeeeeeT65-T67 

6. Sec. 51 of the revenue law of 1889, declaring taxes to 
be a ‘‘ perpetual lien”? upon real estate, must be construed 
with reference to the provisions for redeeming the land 
within two years from the date of sale, and for procuring 
a tax deed, and was not intended to continue a tax lien 
after the remedies to enforce it bad ceased. D’ Gette v. 
Sheldon .......000 Geevsceesssoaevaseestse esecoce Beepasddaedeseusse dens 835, 836 

7 The title of the act of February 28, 1881, regulating the 
license and sale of intoxicating liquors, is broad enough 
to cover a provision therein requiring the licensee or his 
bondsmen to pay all damages resniting from such sale 
and other provisions looking towards the regulation of 
the traffic; and such act is not, therefore, in conflict with 
sec. 11, art. 3, Const. Poffenbarger v. Smith. ..........0006 791, 792 


Statutes and Constitutional Provisions Cited, Con- 
strued, Examined, etc. ‘ 
[For corresponding table, numerically arranged, see ante, pp. 29-32. ] 


Laws, 1875. 


Tax liens, p. 107. D’Gette v. Sheldon....... tteseeeescsceeecsecseees GO4 
Laws, 1879. 

County attorney, sec. 47, p. 368. Capps v. Adams County..... 364 
Laws, 1881. 


County court; appeals, ch. 47. Davis v. Davis........ 859, 861, 862 
Liquors, secs. 15, 16, 18, ch. 61. Poffenbarger v. Smith. ...788, 790 


Laws, 1883. 

County board; duties, sec. 1, ch. 26. Fenton v. Vule......765, 766 
Laws, 1685. 

County attorney, ch. 40. Gandy v. State.......ccereoesseerseseeeree 122 
Laws, 1887. 

County board; duties, ch. 27. Fenton v. Yule......... 763, 764, 766 

; powers, ch. 28. Id............s00006+-. 758, 763, 764, 766, 782 
Laws, 1889. 


County bonds; vote required, ch. 10. Fenton v. Yule, 
758, 761, 763, 764, 765, 766, 782, 783, 784 
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CoMPILED STATUTES, 1881. 


County board; duties, sec. 25, art. 1, ch. 18. Fenton v. Yule... 766 
, Sec. 30, art. 1,ch. 18. Td... wie 765 
District attorneys, sec. 15, ch. 7. Gandy v. ‘State... bshasveusen 22 


CoMPILED STATUTES, 1885. 
County board; pas secs. 25, 26, art. 1, ch. 18. Fenton ». 
Vaile, ccs cn cisen ta: vac sbuasSlucanbavedies ssbdeseeasesstsietadecsveeu .764, 760 
CoMPILED STATUTES, 1887. 
Administration; appeals, secs. 234~8, ch. 23. Davis v, Davis, 


Alimony, sec. 40, ch. 25. Earle v. Earle.....ccsccccecesseeeee 277%, 279 
Appraisement; appeal, sec. 97, ch. 16. Robbins v. O. & N. 
Po Ro COucscceresscerseres iacdagechasescetisdvastescnosavaess Sacavuedesses 74 
: , Sec. 97a, ch. 16. State, ex rel. Farmer, v. G. 
Leé W. C. By CO... eee ceees sicSeedeidusdabeec vam saNeevbeseceasve oresese 698 
Attorney; lien, sec. 8, ch. 7. Emery v. Cobbey... , 
Brands, sec. 16, ch. 51. Fischer v. Burchall............ gdeeteeeves 246 
Cities, etc. ; contracts, sec. 60, ch. 14. State, ex rel. Fuller, v. 
Martin oc ccccccseccccces sevens wacleabanteussbedsocvasaneeese Sages deeeee ines 449 


; finance, sec. 86, art. 1, ch. 14. d.............441, 451, 452 
} powers, subdivs. IV, VII, sec. 69, art. 1,ch. 14. Wil- 


Bon v. City of AUlurn ....cecccceccesessseveeessesesereseecoeseeres 439, 440 
Counties, secs. 10-18, ch. 18. State, ex rel. Malloy, v. Cleven- 

GEM vceareeseneee ae esddsbevevescebesscecvcesscdesesseus datetenesecesssccensaces 424 
-—; claims against, sec. 37, art. 1, ch. 18, Waltham v. 

Mullally......c.06 sassw seb canvodredcessoadconsdeseencdvotcesSoasssseecesecess 488 


; revenue, secs, 25-30, art. 1, ch. 18. Fenton v. Yule, 
758-767, 782, 784 

Decedents; misuse of property of, sec. 203, ch. 23. Stevenson 
v, Valentine .. sec oosiedcsebeivetaebesicoasscdis sassvecsessseavsastey O44 

Decedent’s eatataar ‘liability; ecesutone secs. “201-3, ah 23. 
Dundas V. CATEON virccocecseresveressseracseovvesrsceesesesseeveeses004-GbL 


Evidence; deeds, sec. 13, ch. 73. “Buck v. Gages: sisweeanpisee senses 309 

Fencing railroads, sec. 1, art. 1,ch. 72. C.,B. & Q. FB. Co. v. 
Hogan... Sade jeeeSodasreeees Baa bascboarccaicet'vavedeaoucsece elem secassis 806 
Homestead succession, sec. 17, ch. 36. Durland v. Seiler..... 36 
Instructions; reading, sec. 54,ch.19. AfcDuffie v. Beniley... 387 
Liquors, ch. 50. Sellars v. Foster....... ancteersinn ses soesarenseds coeee 120 
Gillen 0, Biley...cccccsseesseceneceeseceesisserensasesceeses 160-163 

; disposal of without license, sec. 11, ch. 50. State v. 
Ball.....04 saccstacdeasaasers siasdaaded edonsGssassesesassceced ++-.601, 602, 604 


; Tremonstrance, secs. 3, 4, ch. 50. State, ex rel. Foster, 
o. Barton. ....0.se00 seeseeecescecaneee seecsonacess tee : 
Mills; preservation, sec. 24, ch. 8T, "Gilets 0. . Gare. Nindeseeese 
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Process; service eae county, sec. 23, ch. 20. Bair v. Peo- 
ple’s Bank .. tideva basa dsvodeuseGaneseddeesedeencanets seuss 
Sale; Aalivety sec. 11, ch. 32. Baier, gies 
Supervisors, secs. 37, 38, 39, art. 4, ch. 18. Waltham v v Mul- 
Lally n....cccsseceee edjesdio sede cSule basdeeaid bocsesescanadccessclesisecajces tebe 487 
Tax deed; failure to demand, sec. 180, ch. 77. D'Gette v. 
SHELDON oo. ssecacsccerscsescserecencsscccececessscseesesessscsecstensesO30, 834 
Taxes; secs. 109, 141, 144, 145, 146, art. 1, ahi 77. Wilson v. 
City of AUBUPN wccccccesccscessesssesesacessenesecsessseacersesees 438, 441 
Townships; finances, secs. 53, 54, art. 4, ch. 18. Waltham v. 
WUllally ....ccccoccscccsssccsvecesavscsrentssecscevseccccsecececereen tases 486 
nen: sec. 13, ace: 4, ch. 18. ‘la... sececcecseesecssrerees 480 


ComMPILED STATUTES, 1889. 
County attorney, sec. 16, ch. 7. Gandy v. State....cccccccccceee 722 


; depnties, sec. 20, ch. 7. Id... ose 722, 723 
, sees, 15-27, ch. 7. Id..........- 724 
, Secs, 20, 21, ch. 7. Td........ seeeecseerecsecens teeeee 726 


CobE or CIVIL PROCEDURE. 

Amendments, sec. 144. Frey 0, Owen.......ssoccssersossevsseesses 872 
Appeals; failure to perfect, sec. 1011. Jincoln Brick & Tile 

Works v. Hall.c...ceccccccecseccecsscceteneessevscsseseeerscsersccees 874, 876 
; pleadings, sec. 1010a. Sornborger v. Huffman......... 493 
Application of Code, sec. 1085. Bair v. People’s Bank....578, 581 
Attachment; sale, sec. 218. Banks v. Steele. .....c..cscsesenseee 141 
Attachment; undertaking, sec. 926. Eckman v. Hammond... 613 
Bills of exceptions, sec. 311. City of Seward v. Klenk. ...615, 616 


Greenwood V. Craig ....cccccsccsesee sosces ceeesiae weedewis she Suesiebates 671 
Default, sec. 1001. Sornborger v. Huffman.....cce sees eetevadvases 493 
Dismissal without prejudice, sec. 430. Grimes v. Chamber- 

LIM... seceneseeees oa aoe eatiaceve ses Soa Ghse See Boescogegeseeletsseed -605, 610 
Exemptions, secs. 521,522. State, ex rel. Stevens, v. Carson..501, 502 
Final order, sec. 581. Grimes v. Chamberlain........... . 610 
Justices’ courts, sec. 1085. Bair v. People’s Bank. . 581 
Limitations, sec. 13. Blackwell v. Wright....... ... . 274 

; foreign statutes, sec. 18. Hower v Matbenats eeeeeay 951-955 
Mandamus; office of writ, sec. 645. State, ex rel. Rudabeck, 

D. LAVSCY. cerreccoceecccscereceee ob bbb kisosteedgeea Sead ede ceadeces deck ecwacde 56 
Parties; partnerships; corporations, sec. 24. Bair v. People’s 

BOI onc ncnatcausgnsere solve Canteen ta vecian ste eaveewe abs ts uiies ee Cenaeds 580 
Replevin, secs. 181- 188, Barlass v. Braash......... 222, 223 

,8ec. 193. State, ex rel. Stevens, v. CATSON.....6..0000 0000s 503 
——. Philleov. McDonald.............c0ccsseee Sevscede 142-145 
; damages, sec. 191. Schars v. Barnd......cccccorsssrsseeee YG 

, 8ec. 192. Nollkamper v. Wyatt ..........ccccccee 576 


Service by publickticn, secs. 77, 78. Miller v. Eastman........ 413 
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Summons; return, sec. 66. State, ex rel. Attorney General, v. 
B.V. RB. Cd.....0 o danacecse vescocsceecoresscc esses ceorsecesensecenes 852, 853 
Trial; adjournment, sec. 961. Rowland v. Shephard............ 498 
Tribunals; orders; review, sec. 580. Waltham v. Mullally..488, 489 
Witnesses; competency, sec. 329. Stevenson v. Valentine ..... 344 


CRIMINAL CODE. 


Challenges; grounds, secs. 467,468. Thurman v. Stute...630, 632 

Change of venue; affidavit, sec. 455. Gandy v. State............ 720 

Exceptions, sec. 515. State v. Green....sccercccrecsercoroconce 
State 0. Balll....cccccccccsssscccesccvescenceesees 

Informations, sec. 579, Gandy v. State. .......ssecoseesseaseeee Vay 147 

Variance, 860, 413. Id......c...ssssscssee coscsensencesasessssescencesese 748 


CONSTITUTION. 


Criminal trials, sec. 11, art. I. Thurman v. State.........000002.. 630 
County taxes, sec. 5, art. IX. Baird v. Todd.........782, 786, 787 
Foreign railroad corporations, sec. 8, art. XI. Koenig v. C., 

Bi & QB. C0... ccecernesccerenecveccsccrsscssecereccsecsesceesesesescree 20S 
Legislation, secs. 11, 15, art. ITI. Fenton v. Yule......scces000. 758 
Taxes, sec. 6, art. IX. Wilson v. City of Auburn........ ...438, 439 


Summons. See ATTACHMENT, 3. LIMITATION oF ACTIONS, 
1. PaRriEs, 5. 

1, May be issued to other counties by county judge, and sem- 

ble by justice of peace, to joint, or joint and several obli- 

gors, on a note sued on, where one or more of defendants 

is properly summoned in the county. Bair v. People’s 
Bank,...crcsecserecsscecasessececsnecessssecenssecees deasbssasnsscnieetees 581 

2, When sent to another county than that in which the ac- 

tion is brought, may, under sec. 66 of the Code, be made 

returnable on the second Monday after its date, instead of 

the third or fourtb, if the plaintiff so elect. State, ex rel. 
Attorney General, v. BR. V. B. Co, ...scecsvesrscnvserereseceseseG00, 854 


Supervisors. See TowNnsuHiPs, 2. 
Supreme Court. See CourT—SuprEmer. 


Suretyship. See JUDGMENT, 2. 

1. Where a note and mortgage include $90 to be given to the 
mortgagee to indemnify him as surety on an appeal bond 
and he has not been required to suffer loss thereon, a de- 
cree of foreclosure in his favor will be reduced $90 with 
the 12 per cent interest allowed by the decree. Smith v. 


Taxes. See CountTizes. County Bonps. LIMITATION oF 
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ACTIONS, 2, 3. Occupation Tax. STATUTES, 6. 
WorRDS AND PuHrRaszs, 1, 2, 3. 
Townships, by failing to levy, cannot avoid liability for 
supportof paupers. Waltham v. Mullally.......ccccecssoeees we 


490 


One who is in the adverse possession of land does not im-— 


pair his right to rely upon the statute of limitations by 
purchasing the same at tax sale, and receiving and record- 
ing a tax deed, nor is the running of the statute sus- 
pended thereby. Griffith v. Smith. .....ccccsseccsersccesseeeeD3y 


. A charge levied by a city against property along which it 


has constructed a sidewalk, is a tax, and differs from one 
imposed for general revenue only in its purpose or policy, 
not in its method of enforcement. Wilson v. Auburn...... 
Irregularities in the assessment do not invalidate such tax, 
nor can its collection be enjoined under sec. 144, ch. 77, 
Comp. Stats., as having been levied for “an illegal or un- 
authorized purpose.’? Id,........cccececensccsvevecescssscovesseces 
Sec. 51 of the revenue law of 1869, declaring taxes to be 
a ‘perpetual lien’? on real estate, must be construed 
with reference to the provisions for redeeming the land 
within two years from the date of sale, and procuring a 
tax deed, and was not intended to continue a tax lien, af- 
ter the remedies to enforce it had ceased. D’Gette v. Shel- 
OM. .srerevrsccvescvoccess secsenscrenccescccssseccnces o eeaceeeeererees QD, 
Under sec. 180, art. 1, ch. 77, action to foreclose tax liens 
must be brought within five years after expiration of 
time to redeem. [d.u.......ceeceeesees Wdedaseedesevscesedaes sesenes 
Under the revenue law of which said section is a part, 
one who has been in the open, exclusive, notorious, ad- 
verse possession of real estate for a period of ten years, 
thereby acquires an absolute title, free from liens of any 
taxes existing thereon prior to the commencement of said 
PeTIOd. Tdarssseccccsssereceseeees sececerscoseees sa eesensevereeee eos SQDy 


Timber Claim. 
Holder of, entitled to compensation for injury to his posses- 


sion, and mandamus lies to compel a railway company to 


deposit with county judge the amount of an award of 
damages for right of way through such claim. State, ex 


rel. Farmer,v. G. DT. & W. OC. B. C0....secccerecccccsvesssssccnssere 


Townships. 
1. In counties under township organization, are liable for: 
support of paupers. Waltham v. Mullally. ....cccccoeeeee sever 490 


2. 


Supervisor is charged with care and support of paupers, 


54 


440 


836 


834 


835 
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township is liable for a contract which he makes for such 
support, and its liability cannot be avoided by failure to 
levy taxes therefor. Id. 


3. Board of, does not exercise judicial functions, and error 
does not lie to the district court from action of former in 
rejectinga claim. Jd. 


Trade Names. 
A loan and trust company cannot appropriate the geograph- 
ical word “ Nebraska’? asits trade name, and enjoin others 
in similar business from so using it, there being no con- 
flict of interest nor liability of deceiving the public. Ne- 
braska Loan & Trust Co. v. Nine....cccccocrcesesserecsecesscscscree O14 


Transcript. See APPEAL, 1. 

Where a case is presented solely upon, without a bill of ex- 
ceptions, it will be presumed that the proceedings of the 
lower court were regular and the instructions correct, uu- 
less latter contains statements of the law which could 
not be correct in any possible case made by the proof under 
the complaint upon which the proceedings below were 
founded. Willis v. Stale......ccccccccesercesrecrerrcsssescresssseeve 100 


Trial. See CoNTINUANCE. INSTRUCTIONS. JURORS. VER- 
DICT. 

1. The statutory provision requiring trial judge to reduce to 
writing and file his instructions, has no reference to rul- 
ings on points which arise during progress of trial, though 
necessarily made in hearing of jury. Forbes v. Hicks...... 117 


Trivial departures by counsel, from correct rules of argu- 
ment, not reversible error. IJd..........0.-0008 etecscostecsereenee LIB 


2 


3. One who on cross examination asks a witness an immate- 
rial question, is concluded by the answer and will not be 
permitted to call a witness to contradict it. McDuffie v. 


4. Failure or refusal of judge to read to the jury an instruc- 
tion marked and filed, is reversible error. Id,............ 388 
Trover. 


Replevin becomes, where there is a failure to give a replevin 
andertaking, and the action proceeds under sec. 193 of the 
Code. Philleo v. UcDonald........eccsscosercssccrssvcccesesvorecees L45 


Undertaking. See ATTACHMENT, 3. Bonps. 
Usury. See INTEREST. PRACTICE, 6. 
1. If one acts as the agent of the borrowers in procuring a 


loan, the bins received by him does not taint the trans- 
action with. Davis v. Sloman ....... stenesecceeessececesecererses BBO 


928 


2. 
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Asa defense is personal to the borrower, and a mere pur- 
chaser of the equity of redemption cannot avail himself 
of his grantor’s defense on a usurious contract and plead 
it. Cheney v. Dunlapa....c.sescceseeres 


Where a transaction is shown to be tainted with, and bur- 
den of proof is upon plaintiffs to show bona fides of trans- 
fer to them of promissory note, before maturity, verdict 
against them will not be reversed as contrary to evidence. 
Blackwell 0. Wright. ..cccrccecsecescsssccssrescccsseccscssccersescoess LEB 


In such case, where a member of the firm, suing on the 
note as a bona fide purchaser, was called as a witness by 
defendant, and it was shown by him that usurious interest 
was generally charged by the payee’s bank (a member of 
the firm controlling which was a brother of witness) such 
testimony, though not conclusive against plaintiffs, is com- 
petent as a circumstance to be considered with other facts 
tending to establish notice of defense. Id........ceeseesereree 292 


Variance. See INSURANCE, 5. 


1. 


2. 


Where the name of a prosecuting witness is alleged in an 
information to be John M. Thayer, but he testifies that 
it is Jeremiah, the variance is fatal to conviction. Gandy 
D. SUALE w...scccerccccnrercasvescsccccascovcteessasscseseeccsssccssesscsoese TAD 


A description in a policy locating property insured in the 
northwest instead of the southeast quarter of a section, 
as the proof shows it to be, is not material enough to re- 
quire a reformation of the policy. State Ins. Co, v. Schreck, 
: 540, 541 
Where an original petition and affidavit for replevin de- 
scribed the property as seven head of horses, setting out 
certain brands, and an amended petition describes it as 
three mares, three horses, and one colt, setting out the 
same brands, there is no variance. Nolikamper v. Wyatt, 
569, 570 


Vendor and Vendee. See Mortaaags, 1. 


Vendor’s Lien. | 
Semble, there are none in Nebraska. Durland v. Seiler ........ 37 


Venue. 


1. 


2. 


Power to order change of in criminal cases confined to 
district court of county where offense was committed. 
Gandy v. State........ Sicsucvecesseses stesece weeatan Wie seceeescewes nutes 721 
When change of is ordered from one county to another, 
connty attorney of latter and not of former county should 
PTOSECULC, Td........cceresscncccscrorsnesesreecesevccsesssorssscssZ Od, 726 
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Verdict. See Consprracy, 2. Egor, 2. REVIEW, 2, 3. 


Usury, 3. 
1. Found to be excessive and judgment reversed unless re- 
mittitur ordered. Gifford v. Faudion ..........0006 sesersaseve 44 


2. When supported by the evidence, where the facts have 
been fairly submitted to the jury, judgment will not be 
reversed. City of Fremont v. Brenner ........ skeet see's Pree « 408 

3. Erroneous when arrived at by adding the amounts of dam- 
age estimated by each juror, and dividing the sum by the 


whole number of jurors. Burke v. Magee.......... sesscceesens 157 
Vice-Principals. 
1. Law of, as distinguished from fellow-servants, discussed. 
C., B. & Q. BR. Co. v. Sullivan,............5 su eceasess festive 679 682 


2, Criterion is nature of duties not rank of employe. Id..... 681 


3. One clothed by ® corporation with superintendence of a 
distinct department issuch. Id........scccoccsseerseseeeteeceeeee BTS 
4. Instruction, held, too broad and indefinite as failing to 
distinguish between acts of and those of fellow-servants. 
Td? cgvetevease ianaddvsedecucccesseagetsaece saiedease eevadepake eres sessereeees 682 


Villages. See OccuraTIon TAX. 
Are municipal corporations, and under the same obligations 
as cities to keep their streets and sidewalks in a safe con- — 
dition. City of Wahoo v. Reeder....... pdeewhessebeaseeeaees ecseeee TTS 


Voir Dire. See EVIDENCE. 


Wagering Contract. 

1. In an action to recover for services rendered and money 
advanced in buying and selling grain for future delivery, 
where the evidence sbows that what was called delivery 
consisted in settling losses on the board of trade; that de- 
fendants had neither ability nor intention to deliver, re- 
ceive, or pay for grain, of which facts plaintiffs had notice, 
and there is no evidence as to the intention of the other 
parties to these nominal transactions, the latter are mere 
wagers and a verdict for defendants will not be disturbed. 
Watte v. Wickersham......cscsceecsccees seacicea totes Soicctesseseg 473, 474 

2. In such case, evidence of defendants that they were un- 
able to pay for the grain, controlled no elevators, etc., 
were engaged in other business than handling grain, and 
did not have any of it in their possexsion, is admissible as 
showing the intentions of the parties and the real charac- 
ter of the transaction. Id........sccseseerscccsssenceetectessseees 400 


Waiver. See EsToppxt. 
Of written notice to manufacturing company, as well as to 


59 


930 
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local agent, of failure of warranty in a contract for sale of 
threshing machine, occurs where, in obedience to verbal 
notice to local agent, company sends an expert who at- 
tempts to adjust the machine and fails. Auliman v. 
Tr OUt.seccccccrsscceesccconccocesccscencosccssrsssceses ee resescceseeedlO, 211 


Warranty. 
When terms of, require written notice of failure of, to com- 


pany manufacturing a threshing machine, as well as te 
local agent, and verbal notice is given to latter, who no- 
tifies the general agent, and an expert is sent, who at- 
tempts to adjust the machine and fails, the company waives 
the written notice. Auléman v. Trout. ....ccce seveeseeee210, 211 


Water Rights. See Mitt Dams. 


Witnesses. See CoNTINUANCE, 4. 


1, 


2. 


May not be impeached by party calling him, but such 
party may prove the truth by others, even though the first 
be thereby contradicted. Bluckwelt v. Wright ....cccsecsccsseee 273 


An instruction that if the jury believe that any witness 
had knowingly sworn falsely to a material fact, his testi- 
mony should be disregarded, is sufficient, and need not be 
qualified by adding the words ‘‘unless corroborated.” 
Atkina v. Gladwish........ seececereseresceeeseesaeccsenccseeseensO47, B43 


Words and Phrases 


1. 


The word “perpetual,” in sec. 51 of the revenue law of 
1869, was not intended to continue a tax lien after the 
remedies to enforce it had ceased. D’Geite v. Sheldon..835, 836 
Such word is used rather in the sense of “primary ’’ or 
§€ paramount.’? Td. ...cocesesneserereseeetesceanecerse seesenaeteeens 838 


. A designation, in a proposition submitted for the erection 


of a court house, of the ground on which the same should 
be located, is mere surplusage, unless it appear plainly 
that the voters were misled thereby..........:c:sscenseesseseeees 768 


. The words “ give away’ in sec. 11, ch. 50, Comp. Stats., 


when quoted in an indictment charging that the accnsed 
did “seli and give away ’’ intoxicating liquors, are mere 
surplusage, charging at most only a sale and delivery, 
and the indictment is not bad either for duplicity or 
uncertainty. State v. Ball.......cccccce scccccceseveessetersees 604, 605 


Work and Labor. See AssuMPSIT. QUANTUM MERUIT. 


Writs. See Summons. 


